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Masso  V.  Pittsburgh  &  Lake  Erie  Railroad  (jom- 
pany,  Appellant. 

Negligenee^^CofUrtbuiory  negligence — "Stop,  look  and  lisien"--' 
QuesUone  for  jury-charge — Evidence — Negative  testimony. 

1«  In  an  action  against  a  railroad  company  to  recorer  damagea 
for  personal  injuries,  sustained  by  the  plaintiff  by  being  struck  by 
a  passenger  train  while  he  was  crossing  the  defendant's  railroad  in 
a  buggy,  the  question  whether  he  stopped  at  the  proper  place  be- 
tween the  tracks  of  the  defendant  company  and  those  of  another 
railroad  company  which  he  had  to  cross  before  reaching  the  tracks 
of  another  company  or  whether  he  stopped  before  reaching  the 
trades  of  the  other  company  and  therefore  at  an  improper  place  wa§ 
for  the  jury. 

S.  Where  in  such  a  case,  the  plaintiff  and  another  witness  testii^ 
diat  tiiey  had  reason  for  listening  for  signals  by  the  approaching 
train  and  that  there  was  no  headlight  on  the  engine  and  that  no 
warning  was  giTen,  and  the  plaintiff's  reason  given  was  that  he 
intended  to  cross  the  track  and  had  stopped,  looked  and  listened  for 
a  train,  and  the  witness  testified  that  he  was  driying  a  skittish  colt 
and  knowing  the  crossing  to  be  dangerous,  desired  to  know  whether 
a  train  was  approaching  or  not  before  he  attempted  to  pass  the 
eroeaing,  such  testimony,  together  with  negative  testimony  that  no 
aignalf  were  heard  and  no  headlight  seen,  is  sufficient  to  go  to  the 
jury  on  the  question  of  whether  the  engine  had  a  headlight  and 
gave  a  signal  of  its  approach  to  the  crossing. 

Argoed  October  14^  1913.    Appeal^  No.  199,  Oct  T., 
1913,  by  defendant,  from  judgment  of  C.  P.  Lawrence 
Vol.  ccxun— 1  (1) 
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2   MASSO  V.  PITTSBURGH  &  L.  E.  R.  R.  CO.,  Appellant 

Statement  of  Facts.  [243  Pa. 

Counly,  September  T.,  1909,  No.  41,  on  verdict  for  plain- 
tiff in  case  of  Mike  Malsso  t.  Pittsburgh  &  Lake  Erie 
Bailroad  Company.  Before  Bbown,  Mbstbbzat,  Pot- 
TEB,  Stbwabt  and  Mosohziskbb,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injnrieB. 
Before  Pobteb,  P.  J. 

From  the  record  it  appeared  that  the  New  Castle 
branch  of  the  Pittsburgh  &  Lake  Erie  Bailroad  Com- 
pany runs  in  a  northerly  and  southerly  direction  from 
New  Castle  Junction  to  New  Castle  and  a  short  distance 
north  of  New  Castle  Junction  crosses  at  grade  a  public 
road.  The  tracks  of  the  railroad  company  are  four,  in 
number  and  lay  along  the  east  side  of  the  Shenango 
river.  The  easterly  track  is  used  for  freight;  the  second 
track  is  the  north  bound  passenger  track;  the  third  the 
south  bound  passenger  track;  and  the  fourth,  being  the 
track  nearest  the  river,  is  used  for  freight  purposes. 
East  of  these  tracks  is  a  strip  of  land  of  the  width  of 
thirty  or  forty  feet  and  east  of  this  strip  two  tracks  of 
the  Baltimore  &  Ohio  Bailroad  Company.  On  the  25th 
day  of  May,  1909,  Mike  Masso  was  riding  with  William 
J.  Irwin  in  a  buggy.  While  crossing  the  tracks  of  the 
defendant,  the  Pittsburgh  &  Lake  Erie  Bailroad  Com- 
pany, going  west,  the  team  in  which  he  was  riding  was 
struck  by  a  train  on  the  south  bound  passenger  track 
at  the  before  mentioned  crossing  and  in  the  collision 
Masso  received  the  injuries  for  which  he  sued. 

While  defendant's  witness,  Albert  Shaner,  was  on  the 
Stand  the  following  questions  were  asked : 

'^Q.  From  your  experience  in  running  trains  on  that 
road,  and  from  your  observation,  state  whether  or  not 
that  was  the  proper  place  to  blow  that  whistle  for  giv- 
ing notice  of  an  approaching  train  to  that  crossing? 

"By  the  Court  It  is  a  question  for  the  jury  to  de* 
termine  whether  it  would  be  a  proper  place,  the  point 
at  which  the  whistle  was  blown  was  such  a  distance  as 
to  give  proper  notice  to  travelers.   We  will  isustain  thi 
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MASSO  t^.  PITTSBURGH  ft  L.  E.  B.  B.  CO.,  AppellA&t  a 
1914]  Statement  of  Facts— Point 

objection  and  seal  a  bill  of  exceptions  for  the  defendant 

(1) 

'^Q.  Mr.  Shaner,  state  whether  or  not  the  whistle  you 
sounded  on  that  night,  could  be  clearly  and  easily  heard 
at  Cherry  street? 

"A.  Yes,  sir.^' 

The  plaintiff  submitted  the  following  point : 

^2.  I  say  to  you,'  as  a  matter  of  law,  that  where  a  per- 
son is  waiting  and  watching,  with  attention,  for  an 
approaching  train,  and  is  looking  in  the  direction  in 
which  the  train  is  coming  and  the  train  is  directly  in  his 
presence,  and  they  testify  that  they  see  no  headlight  and 
heard  no  warning,  then  I  say  to  you  that  their  eyidence 
is  just  as  i)06itive  as  a  person  who  testifies  that  the  head- 
light was  burning  and  the  warning  given. 

^'Ans.  This  point  is  affirmed,  everything  else  being 
equal.  If  he  was  watching  attentively  and  states  a  fact 
negatively  it  may  be  just  as  effective  as  if  he  stated  it 
positively.  The  evidence  does  not  become  negative 
merely  because  he  answers  the  question  negatively,  if 
the  jury  are  satisfied  he  was  giving  attention  to  the  mat- 
ter of  which  he  was  inquired.  I  presume  this  point  is 
drawn  with  reference  to  the  testimony  of  Mr.  Davey. 
And  upon  that  point  we  say  to  you  that  you  have  the 
testimony  of  Mr.  Davey  as  to  his  observation,  his  posi- 
tion and  as  to  his  listening  for  the  train.  He  said  he  did 
not  hear  the  whistle  blown  or  the  bell  rang.  Now,  there 
is  in  the  trial  of  cases  what  we  call  positive  and  negative 
testimony.  For  instance :  If  I  should  ask  one  of  you 
gentlemen  whether  or  not  there  is  a  word  over  the  en- 
trance to  the  court  room  printed  above  the  door  and  6ne 
of  you  would  say  there  is  not  and  another  would  say  I 
did  not  see  any ;  the  man  who  says  there  is  not  is  giving 
what  we  call  i>06itive  testimony,  and  it  is  entitled  to 
more  weight  than  is  the  testimony  of  the  man  who  says 
^  did  not  see  any,"  for  the  reason  that  when  a  man  says 
there  is  no  such  a  thing  there,^  then  we  have  a  right  to 
assume  that  be  looked  to  see«    Where  the  man  says  ^^I 
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did  not  see  any/'  that  is  negative  because  he  may  not 
have  looked  to  see.  But  if  he  says  I  looked  and  did  not 
see  any,  then  that  statement  is  just  as  i>06itive  as  that 
of  the  man  who  says  there  is  none  there,  because  he 
looked  too.  So  that  his  testimony  then  becomes  as  posi- 
tive as  that  of  the  man  who  says  there  is  not  such  a 
word  over  the  door.  But  you  have  the  testim<my  of  Mr. 
Davey  further  on  the  question  of  the  light-*as  to  the 
headlight.  He  says  that  he  did  not  see  a  headlight. 
You  will  take  into  consideration  whether  or  not  he  could 
have  seen  it,  or  whether  or  not  being  at  the  side  of  an 
engine  he  could  have  seen  the  headlight.  That  is  just 
a  little  different  proposition  from  the  question  of  hear- 
ing the  signal.    Could  he  have  seen  it  had  he  looked? 

See  also  next  case,  Irwin  v.  Pittsburgh  &  Lake  Erie 
R.  B.  Co.,  243  Pa.  7. 

Verdict  for  plaintiff  for  $3,000,  and  judgment  thereon. 
Defendant  appealed. 

Errors  usaigned,  inter  alia,  were  (1)  ruling  on  evi- 
dence and  (3)  answer  to  plaintiff's  point 

J.  Norman  Martin,  with  him  Norman  A.  Martm,  of 
Martin  d  Martin,  for  appellant 

'.  C.  W.  Fenton,  with  him  W.  N.  Anderson  and  Bollin 
'Haun,  for  appellee. 

Opinion  by  Mb.  Justicb  Mbstbbzat,  January  5, 1914: 
There  are  thirteen  assignments  of  error  in  this  case, 
but  the  controlling  question  and  the  one  to  which  the 
appellant  devotes  the  principal  part  of  his  argiunent  is 
whether  under  all  the  evidence  the  court  should  have 
withdrawn  the  case  from  the  jury  by  directing  a  verdict 
for  the  defendant 

If  we  were  sitting  as  jurors,  we  would  have  some  diffi- 
culty in  coming  to  the  conclusion  that  the  plaintiff  per* 
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formed  the  duty  required  of  him  to  stop,  look  and  listen 
at  a  proper  place  before  he  attempted  to  make  the  cross- 
ing at  which  he  was  iajnred.  His  testimony  is,  to  say 
the  least,  confusing.  Whether  he  stopped  between  the 
tracks  of  the  Baltimore  and  Ohio  Railroad  Company 
and  those  of  the  defendant  company  or  stopped  east  of 
the  tracks  of  the  Baltimore  and  Ohio  Railroad  Com- 
I>any  is  difficult  to  determine  from  his  evidence.  Part 
of  it  would  warrant  the  conclusion  that  he  stopped  be- 
tween the  tracks  of  the  two  companies,  and  from  an- 
other i)art  of  it  the  jury  would  have  been  warranted 
in  finding  that  he  stopped  east  of  the  Baltimore  and 
Ohio  tracks.  If  the  distance  between  the  tracks  of 
the  two  companies  was  thirty  or  thirty  five  feet  and 
he  could  see  an  approaching  train  for  several  hun- 
dred yards  if  he  had  stopped  between  those  tracks, 
the  evidence  would  indicate  that  was  the  proper  place 
to  stop.  The  court  directed  the  attention  of  the  jury 
to  this  question  in  the  following  language:  ^^It  then 
becomes  an  important  question  in  this  case  as  to 
where  this  buggy  in  which  these  men  were  riding  was 
stopped.  Was  it  stopped  at  the  last  safe  place  to  stop 
before  committing  themselves  to  the  act  of  crossing  over 
the  track?  Was  it  at  such  a  place  as  a  reasonably  pru- 
dent person  would  have  stopped  to  let  some  one  get  out 
of  the  buggy,  go  ahead  and  look  to  see  whether  a  train 
was  approaching  and  then  come  back  and  get  into  the 
buggy,  or  was  it  stopped  up  above  the  B.  &  O.  tracks  or 
some  distance  away  from  the  tracks  of  the  P.  &  L.  E. 

Company? You  will  pass  on  and  conclude  as  to 

the  place  where  he  stopped  and  whether  or  not  it  was 
such  a  place  as  a  reasonably  prudent  person  would  have 
stopped  for  the  purpose  of  looking  and  listening  for  an 
approaching  train  or  getting  out  and  coming  over  to  the 
track  to  look  and  listen.''  We  must,  therefore,  assume 
that  the  jury  found  that  the  plaintiff  did  perform  his 
duty  in  this  respect  and  stopped  at  the  proper  place  to 
look  and  listen  for  an  approaching  train.    We  think  the 
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confusion  in  his  testimony  could  have  been  avoided  had 
the  witness  been  permitted  to  show  where  he  alighted  by 
indicating  the  point  on  the  rough  sketch  of  the  crossing 
offered  by  appellee  or  on  the  defendant's  map  which  was 
used  on  the  former  trial.  The  plaintiff  is  an  Italian 
and  understands  English  very  imperfectly.  With  the 
sketch  or  map  before  him  he  no  doubt  could  have 
pointed  to  the  exact  position  where  he  alighted  from 
the  buggy  and  went  forward  to  look  for  an  approaching 
train.  The  rough  sketch  or  drawing  was  presented  to 
him  for  the  purpose  but  the  defendant's  counsel  ob- 
jected to  its  use  by  the  witness  and  the  court  sustained 
the  objection.  We  must  deal  with  the  testimony  as  we 
have  it,  and  we  are  not  convinced  the  learned  court  was 
in  error  in  refusing  to  declare  as  matter  of  law  that  the 
defendant  company  was  free  from  negligence  or  that  the 
plaintiff  was  guilty  of  contributory  neglig^ice.  The 
learned  judge  heard  the  case,  was  no  doubt  familiar 
with  the  place  where  the  accident  occurred  and  after 
full  consideration  refused  to  sustain  the  appellant's  con- 
tention in  this  respect  We  are  not  satisfied  that  we 
should  interfere  with  his  conclusion. 

The  exclusion  of  the  question  put  to  Mr.  Shaner  did 
the  appellant  no  harm.  It  was  immediately  followed  by 
another  question  the  answer  to  which  was  broad  enough 
to  cover  the  preceding  question. 

We  see  no  merit  in  the  third  assignment  which  alleges 
error  in  the  court's  answer  to  the  plaintiff's  second  point 
which  requested  the  court  to  charge  as  to  the  weight  of 
certain  alleged  negative  testimony,  as  to  the  headlight  on 
the  locomotive,  and  as  to  the  warning  of  its  approach  to 
the  crossing.  This  point  refers  to  the  testimony  of  the 
plaintiff  and  Mr.  Davey,  both  of  whom  testified  that 
they  had  reason  for  listening  for  signals  by  the  ap- 
proaching train  and  that  there  was  no  headlight  on  the 
engine  and  that  no  warning  was  given.  The  plaintiff's 
reason  was  that  he  intended  to  cross  the  track  and  had 
stopped,  looked  and  listened  for  a  train;  and  Davey 
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testified  that  he  was  driving  a  skittish  colt  and  know- 
ing the  crossing  to  be  dangerous  he  desired  to  know 
whether  a  train  was  approaching  or  not  before  he  at- 
tempted to  pass  the  crossing.  This,  with  the  negative 
testimony  in  the  case,  was  sufficient  to  go  to  the  jury  on 
the  question  of  whether  the  engine  had  a  headlight  and 
gave  a  signal  of  its  approach  to  the  crossing.  Whether 
the  defendant  was  negligent  in  this  respect  was  for  the 
jwy. 

It  may  be  suggested  that  the  appellee  endangered  his 
case  by  submitting  numerous  points  for  charge  to  the 
learned  trial  judge.  In  its  general  charge,  the  court  had 
covered  all  the  questions  raised  by  these  points  by  in- 
structions favorable  to  the  appellee,  and  there  was  no 
necessity  for  complicating  the  case  by  requiring  the 
court  to  rule  on  the  several  points.  About  half  of  the 
assignments  of  error  are  to  the  answers  of  the  learned 
judge  to  the  appellee's  points  and  had  he  inadvertently 
erred  in  answering  any  of  them  by  reason  of  the  hurry 
in  the  trial  it  might  have  been  fatal  to  the  appellee's 
case.  The  appellee,  therefore,  may  consider  himself 
fortunate  in  not  having  suffered  by  reason  of  his  having 
interjected  into  the  case  requests  for  instructions  which 
were  wholly  unnecessary. 

The  judgment  is  affirmed. 


Irwin  V.  Pittsburgh  &  Lake  Erie  Bailroad  Com- 
pany, Appellant. 

Negligence — Railroads — Bailroad  croesinge — '*8top,  tooh  and 
hiten*' — Coniribuiory  negligence — Case  for  jury. 

1.  In  an  action  of  trespass  to  recoyer  damages  for  the  death 
of  plaintiff  father,  it  appeared  that  deceased  and  one  Masso  were 
driying  a  one-horse  buggy  across  the  tracks  of  defendant's  rail- 
load  when  it  was  struck  by  defendant's  locomotiTe,  causing  the 
death  of  deceased  and  injuring  Masso.  There  were  tracks  of  two 
companiesy  paraUel  to  each  other,  at  that  point    Masso  testified 
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that  th^  stopped  when  their  horse's  head  was  three  or  four  feet 
from  the  first  tracks;  that  he  alighted  from  the  buggy,  went  upon 
the  tracks  and  looked  for  an  approaching  train;  that  he  returned 
to  the  buggy  and  they  drove  across  the  first  tracks;  that  they 
ptopped  again  when  the  horse  was  three  or  four  feet  from  de- 
fendant's tracks,  that  he  again  alighted  and  walked  up  to  the 
tracks,  looked  for  an  engine  and  saw  none;  that  they  then  droye 
upon  the  tracks  and  were  struck  by  a  passenger  train  negligently 
operated.  There  was  no  evidence  to  rebut  the  presumption  that 
the  deceased  exercised  the  care  required  of  him.  Held,  the  case 
was  for  the  jury  and  a  verdict  and  judgment  for  plaintiff  was 
sustained. 

Practice,  Supreme  Court — Defenses — Trespcus — Misjoinder  of 
parties — 0  hjecHon — Appeal. 

2.  On  appeal  from  a  judgment  in  an  action  of  trespass,  the  ob- 
jection that  plaintiffs  were  improperly  joined  cannot  be  success- 
fully raised  in  the  Supreme  Court,  where  no  such  objection  was 
raised  in  the  trial  court 

Argued  Oct  14, 1913.  Appeal,  No.  200,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Lawrence  Co., 
Sept  T.,  1909,  No.  42,  on  verdict  for  plaintlflfs  in  case 
of  William  J.  Irwin,  Viola  B.  Comstock,  John  F.  Irwin, 
Edna  B.  Morrison,  and  Jessie  Irwin,  Minnie  B.  Irwin 
by  William  J.  Irwin,  next  friend,  v.  Pittsburgh  and  Lake 
Erie  Bailroad  Company.  Before  Brown,  Mbstrezat, 
Potter,  Stewart  and  Mosghzisker,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Porter,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court, 
and  in  Masso  v.  P.  &  L.  E.  B.  B.  Co.,  243  Pa.  1. 

Verdict  for  plaintiffs  for  $3,200  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned,  among  others,  were  (3)  portion  of 
charge;  (7,  8)  the  refusal  of  the  court  to  direct  a  ver- 
dict for  defendant,  and  (1)  to  enter  judgment  for  de- 
fendant n.  o.  V. 
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J.  'Norman  Martin,  with  him  Norman  A.  Martin,  for 
appellant 

C.  W,  Fenton,  with  him  W.  N.  Anderson  and  RoUin 
Haun,  for  appellee. 

Opinion  by  Mb.  JusnoB  Mestbbzat,  January  5, 1914 : 
This  is  an  action  of  trespass  brought  by  the  children 
of  Matthew  S.  Irwin  to  recover  damages  for  the  death 
of  their  father  which  resulted  from  a  collision  with  the 
defendant's  passenger  train  at  a  grade  crossing.  Irwin, 
accompanied  by  one  Mike  Masso,  was  driving  a  one^ 
horse  sewing  machine  wagon  which  was  struck  by  the 
defendant's  locomotive  causing  the  death  of  Irwin  and 
serious  injury  to  Masso.  We  file  herewith  an  opinion 
in  the  Masso  case  in  which  the  judgment  in  that  case 
is  affirmed.  The  testimony  in  the  two  cases  is  practi- 
cally the  same,  and  what  was  said  in  disposing  of  the 
Masso  case  applies  here,  as  the  assignments  rsdse  sub- 
stantially the  same  questions  in  both  cases.  Mike  Masso 
was  the  principal  witness  in  both  cases.  The  controlling 
question  here,  as  in  the  Masso  case,  was  whether  the 
learned  court  should  have  given  binding  instructions  for 
the  defendant  We  are  not  convinced  that  the  court 
committed  error  in  refusing  such  instructions. 

The  third  assignment  alleges  error  in  that  part  of  the 
charge  wherein  the  court  recites  part  of  Masso's  testi- 
mony in  the  present  case.  We  cannot  agree  with  ap- 
pellant's counsel  that  the  learned  judge  misstated  the 
testimony.  He  did  not  attempt  to  state  it  in  the  lan- 
guage of  the  witness,  but  stated  in  his  own  language 
substantially  what  tiie  witness  said.  The  court  was 
fully  warranted  in  saying  Masso  testified  that  he  and 
Irwin  stopped  twice  before  they  attempted  to  cross  de- 
fendant's tracks.  He  said  that  they  first  stopped  when 
their  horse's  head  was  about  three  or  four  feet  from  the 
Baltimore  and  Ohio  tracks,  and  he  then  alighted  from 
the  buggy  and  looked  down  the  middle  of  the  tracks  for 
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an  approaching  engine  or  train.  He  returned  to  the 
buggy,  Irwin  drove  across  the  tracks  and  stopped,  and 
he  alighted  again.  He  says  that  the  horse  was  then 
nbput  three  or  four  feet  from  the  defendant's  tracks, 
that  he  alighted  ^^walked  up  past  the  three  tracks"  and 
looked  for  the  engine  in  the  middle  of  the  track,  that  he 
looked  <^th  sides"  for  a  train  and  engine,  looked  and 
could  see  nothing.  The  deceased  was  in  the  same  buggy 
and  presumably  he  did  his  duty  and,  therefore,  looked 
and  listened  at  both  times  when  they  stopped,  and  con- 
tinued to  look  and  listen  when  they  attempted  to  cross 
the  defendant's  tracks.  There  was  no  evidence  to  rebut 
the  presumption  that  Irwin  exercised  the  care  required 
of  him;  on  the  contrary,  Masso's  testimony  strength- 
ened it 

The  contention  of  the  appellant  that  the  plaintiffs 
were  improperly  joined  cannot  be  supported,  in  view  of 
the  fact  that  no  objection  was  made  to  the  joinder  in 
the  court  below.  The  objection  is  purely  technical  and 
if  relied  on  by  the  appellant  as  a  defense  should  have 
been  set  up  in  the  trial  court 

Judgment  affirmed, 


Lodge^  Appellant,  v.  Pittsburgh  &  Lake  Erie  Bail- 
road  Company. 

Negligence — RaUroada  —  Permissive  crossings  —  Minor  —  Con- 
trihuiory  negligence. 

1.  When  a  railroad  company  has  for  many  years,  without  objec- 
tion, i>ermitted  the  public  to  cross  its  tracks  at  a  certain  point  not 
in  itself  a  public  crossing,  it  owes  the  duty  of  reasonable  care 
towards  those  using  the  crossing;  and  whether  in  a  given  case  such 
reasonable  care  has  been  exercised  or  not,  is  ordinarily  a  question 
for  the  jury  under  all  the  evidence. 

2.  The  measure  of  a  child's  responsibility  is  his  capacity  to 
see  and  appreciate  danger,  and  the  rule  is,  that  in  the  absence  of 
dear  evidence  of  lack  of  discretion,  he  will  be  held  to  such  meas- 
ure thereof  as  is  usual  in  those  of  his  age  and  ezperienoe.    This 
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measure  yaries  with  each  additional  year,  and  the  inciease  of  re- 
qwnsibility  is  gradual  It  mak^s  no  sudden  leap  at  the  age  of 
fourteen.  That  is  simply  the  convenient  point  at  which  the  law, 
founded  upon  experience,  changes  the  presumption  of  capacity^ 
and  puts  upon  the  infant  the  burden  of  showing  his  personal  want 
of  the  intelligence^  prudence,  foresight,  or  strength  usual  in  those 
of  such  age. 

8.  In  an  action  against  a  railroad  company  to  recover  damages 
for  the  death  of  plaintiffs'  son,  a  boy  eleven  and  a  half  years  old, 
it  appeared  that  defendant's  railroad,  in  passing  through  a  bor-  . 
ous^  consisted  of  three  parallel  tracks  running  alongside  of  a 
river.  At  the  point  where  the  accident  occurred,  boys  and  men  had 
been  accustomed  for  many  years  to  cross  the  railroad  tracks  in 
order  to  reach  the  river  for  bathing  and  fishing  and  at  times  as 
many  as  fifty  or  sixty  persons  would  cross  in  one  day.  There 
was  a  well-defined  path  worn  on  each  side  of  the  railroad  and  upon 
the  cinders  on  the  roadbed.  There  was  an  embankment  five  or 
tix  feet  high  along  the  side  of  the  railroad,  but  it  was  ''sort  of 
washed  ouf  Mid  those  crossing  the  tracks  could  easily  get  up  and 
down  to  and  from  the  river.  Deceased  started  with  three  com- 
panions to  go  to  the  river  to  swim.  When  the  boys  came  to  the 
railroad  a  freight  train  was  passing  and  while  waiting  for  it  to 
pass  th^  stood  between  the  tracks.  While  standing  there  a 
passenger  train  came  along,  running  at  the  rate  of  about  fifty 
miles  an  hour.  The  last  seen  of  deceased  alive  was  when  he  was 
standing  in  the.  path  between  the  two  tracks.  After  the  train 
passed  he  was  found  lying  dead  on  the  path.  The  trial  court 
entered  a  judgment  of  compulsory  nonsuit  which  it  subsequently 
refused  to  take  off.    Held,  error. 

Argued  Oct  14, 1913.  Appeal,  No.  234,  Oct  T.,  1913, 
by  plaintiffs,  from  order  of  C.  P.  Lawrence  County, 
June  T.,  1908,  No.  5,  refusing  to  take  off  nonsuit,  in  case 
of  Silas  Lodge  and  Lucy  Lodge,  his  wife,  parents  of 
Silas  Dale  Lodge,  deceased,  v.  The  Pittsburgh  &  Lake 
Erie  Railroad  Company.  Before  Bbown,  Mbstbbzat, 
PoTTBR,  Stbwabt  and  Mosohziskbb,  J  J.    Beversed. 

Trespass  to  recover  damages  for  death.    Before  Pob- 

TBB,P.  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 
The  court  entered  a  judgment  of  compulsory  nonsuit 


Digitized  by 


Google 


12  LODGE,  Appellant,  v.  PITTSBURGH  &  L.  E.  B.  B.  CO. 

Assignment  of  Error— Opinion  of  the  Court  [243  Pa. 
which  it  subsequently  refused  to  take  off.  Plaintiffs  ap- 
pealed. 

Error  assigned  was  in  refusing  to  take  off  compul- 
sory nonsuit. 

Robert  K.  Aiken,  for  appellants. 

J.  Norman  Martin,  with  him  Norman  A.  Martin,  of 
Martin  d  Martin,  for  appellee. 

Opinion  by  Me.  Justice  Pottbb,  January  5, 1914 : 
This  is  an  appeal  from  the  refusal  of  the  court  below 
to  take  off  a  judgment  of  compulsory  nonsuit  Plain- 
tiffs' evidence  tended  to  show  that  defendant's  railroad^ 
in  passing  through  the  Borough  of  Beaver  Falls,  con- 
sists of  three  parallel  tracks  running  on  the  west  side 
of  a  stream  known  as  the  Beaver  river  or  creek.  At  the 
point  where  the  accident  occurred  boys  and  men  had 
been  accustomed  for  many  years  to  cross  the  railroad 
tracks  in  order  to  reach  the  river  for  bathing  and  fishing 
and  at  times  as  many  as  fifty  or  sixty  persons  would 
cross  in  one  day.  There  was  a  well-defined  path  worn 
on  each  side  of  the  railroad  and  upon  the  cinders  on  the 
road  bed.  There  is  an  embankment  five  or  six  feet  high 
along  the  side  of  the  railroad^  but  it  is  ^^sort  of  washed 
out''  and  those  crossing  the  tracks  can  easily  get  up  and 
dowUy  at  the  river. 

On  August  14^  1907,  at  about  one  o'clock  p.  m.,  a  son 
of  the  plaintiffs',  named  Silas  Dale  Lodge,  who  was 
about  eleven  years  and  six  months  old,  started  with 
three  companions  to  go  to  the  river  to  swim.  When  the 
boys  came  to  the  railroad,  a  freight  train  was  passing, 
and  while  waiting  for  it  to  pass,  they  stood  between  the 
tracks.  While  standing  there,  a  passenger  train  came 
along,  running  at  the  rate  of  about  fifty  miles  an  hour. 
The  last  seen  of  Dale  Lodge  alive,  was  when  he  was 
standing  on  the  path  between  the  two  tracks.    After  the 
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trains  passed  he  was  found  lying  dead  on  the  path.  The 
passenger  train  stopped,  and  backed  up  and  took  up  the 
body.  There  was  ample  testimony  to  support  a  finding 
that  the  place  in  question  was  a  permissiye  crossing  for 
people  on  foot  It  appeared  that  it  had  been  so  used  for 
many  years.  That  a  path  had  been  there  before  the  rail- 
road was  built,  and  that  this  path  continued  in  use 
across  the  railroad,  as  a  means  of  access  to  the  river  at 
that  point  And  that  during  the  months  of  July  and 
August,  some  fifty  or  sixty  boys  and  men  would  use  that 
path  as  a  crossing  place  each  day.  The  rule  of  law  ap- 
plicable to  such  a  situation  was  definitely  stated  in 
Taylor  v.  Canal  Company,  113  Pa.  162,  by  Mr.  Justice 
Sterbbtt,  who  after  citing  certain  cases,  said  (p.  176) : 
'^The  principle  clearly  settled  by  the  foregoing,  and 
many  other  cases  that  might  be  cited,  is  that  when  a 
railroad  company  has  for  years,  without  objection,  per- 
mitted the  public  to  cross  its  tracks  at  a  certain  point 
not  in  itself  a  public  crossing,  it  owes  the  duty  of  rea- 
sonable care  towards  those  using  the  crossing;  and 
whether  in  a  given  case  such  reasonable  care  bas  been 
exercised,  or  not,  is  ordinarily  a  question  for  the  jury 
under  all  the  evidence." 

In  the  present  case,  the  acquiescence  of  the  defendant 
company  for  so  long  a  period,  in  the  crossing  of  its  tracks 
at  the  point  in  question  by  pedestrians,  amounted  to  a 
license  to  cross.  The  defendant  could  have  withdrawn 
its  permission  to  the  public  to  use  a  path  over  the  tracks 
at  that  place,  but  until  it  did  so,  it  was  bound  to  use 
reasonable  precautions  in  the  management  of  its  trains, 
to  prevent  injury  to  pedestrians.  Had  this  accident  be- 
fidlen  an  adult,  who  was  at  the  time  standing  upon  the 
tracks  and  waiting  for  a  train  to  pass,  he  might  as  a 
matter  of  law,  very  justly  and  properly  have  been  held 
guilty  of  contributory  negligence.  But  the  boy  who  was 
killed  was  between  eleven  and  twelve  years  of  age.  The 
question  of  his  capacity  to  comprehend  and  guard  against 
the  peril  he  was  in,  was  for  the  consideration  of  the  jury, 
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under  proper  instructions  from  the  court:  Strawbridge 
V.  Bradford,  128  Pa.  200.  This  rule  was  quoted  with 
approval  in  Kelly  v.  Traction  Company,  204  Pa.  623, 
(p.  626).  In  that  case  the  boy  was  the  same  age  as  in 
the  case  at  bar. 

In  Eehler  y.  Schwenk,  144  Pa.  348,  Mr.  Justice 
MrroHELL  said  (p.  369) :  ^All  the  cases  agree  that  the 
measure  of  a  child's  responsibility  is  his  capacity  to 
see  dnd  appreciate  danger,  and  the  rule  is  that,  in  the 
absence  of  clear  evidence  or  lack  of  it,  he  will  be  held 
to  such  measure  of  discretion  as  is  usual  in  those  of  his 
age  and  experience.  This  measure  varies,  of  course, 
with  each  additional  year,  and  the  increase  of  responsi- 
bility is  gradual.  It  makes  no  sudden  leap  at  the  age  of 
fourteen.  That  is  simply  the  convenient  point  at  which 
the  law,  founded  upon  experience,  changes  the  presump- 
tion of  capacity,  and  puts  upon  the  infant  the  burden 
of  showing  his  personal  want  of  the  intelligence,  pru- 
dence, foresight,  or  strength  usual  in  those  of  such  age. 
The  standard  remains  the  same,  to  wit,  the  average  ca- 
pacity of  others  in  his  condition.  That  this  is  the  rule 
as  to  children  under  fourteen,  is  held  in  all  our  cases 
from  Ranch  v.  Lloyd,  31  Pa.  358,  to  Sandford  v.  Rail- 
road Co.,  136  Pa.  84.^' 

If  the  jury  should  find  that  the  path  was  a  permissive 
crosi^g  of  tiie  tracks,  then  tiie  fact  that  the  boy  showed 
a  lack  of  good  judgment  in  starting  across  the  path  be- 
fore the  freight  train  had  gone  entirely  by,  and  in 
standing  for  a  short  time  in  the  space  between  the  tracks 
waiting  for  the  train  to  pass,  would  not  make  of  him  a 
trespasser.  It  may,  if  the  jury  so  conclude,  be  stiiBcient 
to  charge  him  with  contributory  negligence.  But  we 
cannot,  under  the  circumstances  regard  his  act  as  a  tres- 
paiiss  upon  the  property  of  the  defendant  company.  The 
question  of  defendant's  negligence  was  also  for  the  jury. 
It  was  for  them  to  say  whether  the  running  of  a  train 
at  tiie  rate  of  fifty  miles  an  hour,  within  the  limits  of  a 
borough,  at  a  point  where  at  least  fifty  or  sixty  men  9xA 
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boys  daily  crossed  its  tracks,  was  in  accordance  with 
prudence  and  a  reasonable  regard  for  the  safety  of  the 
public. 

The  judgment  of  the  court  below  is  reversed,  with  a 
procedendo. 


Warren  v.  Pittsburgh  &  Butler  Bailway  GompaJiy, 
Appellant. 

Negligence — Street  raUwaye — Passengere — Intoxicated  passenger 
--Degree  of  care. 

1.  If  a  passenger  is  known  to  be  in  any  way  affected  by  dis* 
ability,  physical  or  mental,  whereby  the  hazards  of  travel  are  in- 
creased, a  degree  of  attention  should  be  bestowed  upon  his  safety 
beyond  that  of  an  ordinary  passenger,  in  proportion  to  liability  to 
injuiy  from  want  of  it.  It  is  the  duty  of  carriers'  servants,  when 
aware  of  the  intoxication  of  a  passenger,  to  give  him  that  degree 
of  attention  which  consideration  for  his  safety  demands  beyond 
duit  ordinarily  bestowed  on  passengers. 

2.  In  an  action  against  a  street  railway  company  to  recover  for 
the  death  of  the  pkintiff's  husband,  the  case  is  for  the  jury  wh^re 
it  appears  that  decedent  became  a  passenger  on  one  of  the  de- 
fendant's cars  to  go  to  his  home  several  miles  distant  in  the 
country;  that  he  paid  his  fare,  took  a  seat  in  the  front  of  the  car 
and  at  that  time  showed  little  if  any  indication  of  intoxication; 
that  later  when  asked  for  the  second  fare  he  waii  in  a  drunken 
stupor  and  when  aroused  refused  to  pay;  that  several  minutes  later 
t  second  dexnand  for  fare  was  made  and  he  refused  or  was  unable 
to  name  his  destination;  that  the  conductor  then  ordered  him  to 
leave  the  car  and  in  obedience  to  this  order  or  because  of  force 
used  by  the  motorman  he  arose  from  his  seat  and  walked  to  the 
back  platform  and  stepped  down  to  the  roadway;  that  while  on 
the  platform  or  immediately  after  stepping  from  it  he  was  asked  by 
the  motorman  to  pay  his  fare  and  re-enter  the  caf ;  that  he  refused 
to  pay  the  conductor  but  handed  a  dollar  to  the  motorman,  who 
gave  it  to  the  conductor  who  offered  the  decedent  the  change  due 
him,  which  he  refused  to  take;  that  he  was  then  very  much  in- 
toxicated, unable  to  talk  coherently  or  to  walk  without  staggering 
and  was  stupid  and  sullen ;  that  he  was  left  standing  on  a  road  of 
a  dear  width  of  only  thirteen  feet  and  on  one  side  of  which  was 
fte  defimdufs  track;  that  acrose  tfa^  tiftok  from  this  place  there 
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was  a  way  station  with  a  small  platfonn  and  storm  shed  but  with 
no  one  in  attendance;  that  he  lingered  around  the  station  for  over 
an  hour  and  then  attempted  to  walk  along  the  road  in  the  direction 
of  his  home;  and  that  when  several  hundred  feet  from  the  station 
lie  staggered  diagonally  across  the  road  and  ixSi  in  front  of  an  ap- 
proaching  car. 

Argued  October  16,  1913.  Appeal,  No.  224,  Oct  T., 
1913,  by  defendant,  from  judgment  of  C.  P.  Butler  CJo., 
Sept  T.,  1913,  No.  66,  on  verdict  for  plaintiflf  in  case  of 
Mary  E.  Warren  v.  Pittsburgh  &  Butler  Street  Railway 
Company.  Before  Fell,  C.  J.,  Brown,  Mbstbbzat^ 
Elkin  and  Mosghziskhb,  JJ.    Affirmed. 

Trespass  for  death  of  plaintiff's  husband.  Before 
Oalbrbath,  p.  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  for  plaintiff  for  f5,000,  and  judgment  tjiereon. 
Defendant  appealed. 

Error  assigned,  among  others,  was  the  refusal  of  the 
defendant's  motion  for  judgment  n.  o.  v. 

Charles  F.  Hosford,  for  appellant 

J.  E.  Marshall,  with  him  Thomas  W.  Watson  and 
John  R.  Henninger,  for  appellee. — ^It  is  tiie  duty  of  car* 
riers'  servants  when  aware  of  the  intoxication  of  a  pas- 
senger to  give  him  that  degree  of  attention  which  consid- 
eration for  his  safety  demands  beyond  that  ordinarily 
bestowed  on  passengers:  Clark  t.  Harrisburg  Traction 
Co.,  20  Pa.  Superior  Ct  76 ;  Tilburg  v.  B.  E.  Co.,  217  Pa. 
618;  Hudson  t.  Lynn  &  Boston  B.  B.  Co.,  178  Mass.  64; 
Donovan  v.  Greenfield  and  T.  F.  Street  By.  Co.,  183  Fed. 
Bepr.  526;  Sullivan  v.  Seattle  Elec.  Co.,  44  Wash.  63; 
Mobile,  Jackson  &  Kansas  City  B.  B.  Co.  v.  Jackson,  92 
Miss.  517;  Price  v.  St  Louis,  Iron  Mountain  &  Southern 
By.,  75  Ark.  479;  Wheeler  v.  Grand  Trunk  By.  Co.,  70 
N.  EL  607.    The  questions  whether  plailltiff  was  ejected 
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from  the  car^  whether  he  was  ejected  at  a  dangerous 
place,  and  whether  the  result  was  the  probable  and 
proximate  consequences  thereof,  were  all  questions  of 
fact  and  were  properly  left  to  the  jury :  Tillburg  v.  B.  B. 
Co.,  217  Pa.  648;  Clark  v.  Harrisburg  Traction  Co.,  20 
Pa.  Superior  Ct.  76;  Donovan  v.  Greenfield  &  T-  F. 
Street  By.  Co.,  183  Fed.  Bepr.  526;  Sullivan  v.  Seattle 
Elec.  Co.,  44  Wash.  53. 

Opinion  by  Mb.  Chibf  JusncB  Fell,  January  5, 1914 : 
This  action  was  to  recover  for  the  death  of  the  plain- 
tiffs husband,  which  was  caused  by  his  being  struck  by 
a  car  of  the  defendant,  in  front  of  which  he  staggered 
while  intoxicated.  He  became  a  passenger  on  one  of  the 
defendant's  cars  in  Pittsburgh  to  go  to  his  home  several 
miles  distant  in  the  country.  He  paid  his  first  fare,  took 
a  seat  in  the  front  part  of  the  car  and  at  that  time  \xt 
showed  little  if  any  indication  of  intoxication.  When 
later  he  was  asked  for  the  second  fare  he  was  in  a 
dnmken  stupor  and  when  aroused  from  it,  he  refused  to 
pay.  Some  minutes  later  a  second  demand  for  f&re  was 
made  and  he  again  refused  and  declined  or  was  unable 
to  name  his  destination.  The  conductor  then  ordered 
him  to  leave  the  car,  and  in  obedience  to  this  order  or 
because  of  force  used  by  the  motorman,  he  arose  from 
his  seat  and  walked  to  the  back  platform  and  stepped 
down  to  the  roadway.  While  on  the  platform  or  imme- 
diately after  stepping  from  it,  he  was  asked  by  the  mo- 
torman to  pay  his  fare  and  to  reenter  the  car.  He  re- 
fosed  to  pay  the  conductor  but  handed  a  dollar  to  the 
motorman,  who  gave  it  to  the  conductor,  who  offered  the 
deceased  the  change  due  him  which  he  refused  to  take. 
He  was  then  very  much  intoxicated,  unable  to  talk  co^ 
heiently  or  to  walk  without  staggering  and  was  stupid 
and  sullen.  He  was  left  standing  on  a  road  of  a  clear 
width  of  only  thirteen  feet  and  on  one  side  of  which  was 
the  defendant's  track.  Across  the  track  from  this  place 
there  was  a  way  station  with  a  small  platform  and  stotm 
Vol.  ocjxijn— 2 
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shed  but  with  no  one  in  attendance.  He  lingered  around 
the  station  for  more  than  an  hour  and  then  attempted 
to  walk  along  the  road  in  the  direction  of  his  home. 
When  several  hundred  feet  from  the  station  he  stag- 
gered diagonally  across  the  road  and  fell  in  front  of  an 
approaching  car. 

The  negligence  relied  on  as  a  ground  for  recovery  was 
that  the  deceased  was  ejected  from  the  car  when  helpless 
because  of  intoxication  and  at  a  place  that  was  danger- 
ous for  a  person  in  his  condition.  The  case  was  submit- 
ted to  the  jury  with  the  instruction  that  the  refusal  of 
the  deceased  to  pay  his  fare  was  a  sufficient  reason  for 
requiring  him  to  leave  the  car,  but  that  if  he  was  so  in- 
toxicated that  he  was  unable  to  understand  where  he 
was  and  to  control  his  movements  and  exercise  any  rea- 
sonable care  for  his  safety,  the  conductor  was  not  justi- 
fied in  requiring  him  to  leave  the  car  at  a  place  of  dan- 
ger, not  his  destination.  The  question  submitted  by  the 
charge  was  this :  ^^Was  he  stupid  and  drunk  and  in  such 
a  condition  that  he  could  not  reasonably  take  care  of 
himself,  and  if  such  be  the  case,  was  the  place  at  which 
he  was  deposited  a  reasonably  safe  place  at  which  to 
eject  a  man  in  that  condition?^' 

The  case  was  necessarily  for  the  jury  since  the  testi- 
mony was  sufficient  to  warrant  a  finding  that  when  the 
deceased  was  asked  for  his  fare  he  did  not  understand 
what  was  required  of  him  and  that  when  he  left  the  car 
he  was  unable  to  reasonably  care  for  his  safety  and  tiiat 
he  was  required  to  leave  the  car  at  a  place  that  was 
unsafe  for  a  person  in  his  condition.  It  was  properly 
submitted  on  the  main  question  of  liability  of  the  de- 
fendant and  on  the  questions  of  proximate  cause  and 
contributory  negligence. 

Where  the  right  to  eject  a  passenger  exists,  it  is  to  be 
exercised  reasonably  in  view  of  his  condition  and  the 
danger  of  the  place.  The  duty  of  care  in  this  regard  is 
thus  stated  in  Thompson  on  Carriers  of  Passengers  p. 
270 :  '^It  is  consistent,  not  only  with  common  humanity^ 
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bat  with  the  legal  obligation  of  the  carrier,  that  if  a 
passenger  is  kiiown  to  be  in  any  way  affected  by  disa- 
bility,  physically  or  mentally,  whereby  the  hazards  of 
trayel  are  increased,  a  degree  of  attention  should  be  be- 
stowed to  his  safety  beyond  that  of  an  ordinary  passen- 
ger, in  proportion  to  the  liability  to  injury  from  want  of 
it  Indeed,  it  is  properly  held  that  it  is  the  duty  of  car- 
riers' servants  under  such  circumstances,  when  aware 
of  the  intoxication  of  the  passenger,  to  give  him  that 
degree  of  attention  which  consideration  for  his  safety 
demands  beyond  that  ordinarily  bestowed  on  passen- 
gers.'' Because  of  the  intoxication  of  the  deceased, 
there  was  imposed  on  the  defendant's  employees  a 
higher  duty  of  care  than  would  have  been  required  in 
the  case  of  a  passenger  in  the  full  possession  of  his  fac- 
ulties. Whether  they  recklessly  exposed  him  to  danger 
against  which,  because  of  his  intoxication,  he  was  un- 
able to  guard,  and  whether  that  exposure  was  the  proxi- 
mate cause  of  his  death,  were  not  questions  that  the 
court  could  properly  decide. 

The  judgment  is  affirmed. 


Commonwealtli  v.  Croson,  Appellant. 

Criminal  lam — Homicide — Self  defense — Evidence  —  CroeB-ex- 
aminaiion — Reputation — Charge  to  jury — Inadequate  charge. 

"L  On  the  triallof  antindictment  for  murder  where  the  defendant 
admitted  the  killing  but  contended  that  the  act  was  done  in  self 
defense,  and  it  appeared  that  defendant  had  heen  the  host  at  a 
par^  at  which  deceased  was  present;  that  deceased  had  acted  in 
an  outrageous  and  yiolent  manner,  using  vile  language  and  as- 
saulting other  members  of  the  party;  that  when  deceased  had  gone 
outside  the  house,  several  shots  were  heard;  that  after  being  in- 
duced hy  defendant  to  leave  the  house  he  had  come  back  and  ap« 
preached  defendant,  who  was  seated  by  the  fire,  threatening  to 
Un  him,  whereupon  defendant  raised  his  shotgun  and  shot  de- 
ceased dead,  the  court  erred  in  limiting  the  cross-examination  of 
the  witnesses  for  the  Commonwealth  to  what  took  place  at  the 
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particular  instant  when  the  shots  were  fired.  It  was  the  right  of 
the  defendant  to  have  all  the  facts  connected  with  the  shooting 
fully  and  fairly  disclosed  by  the  prosecution,  as  well  as  by  any 
witness  which  he  might  call  in  his  behalf. 

2.  Where  in  such  case  defendant  offered  evidence  of  good  char- 
acter the  court  erred  in  permitting  the  defendant  to  be  cross-ex- 
amined  as  to  whether  or  not  he  had  made  statements  years  before  to 
the  effect  that  he  had  shot  a  woman ;  and  in  allowing  the  Common- 
wealth to  offer  evidence  in  rebuttal  of  defendant's  denial  that  he 
had  made  such  a  statement,  without  any  offer  to  prove  that  he  had 
actually  done  such  a  thing.  The  evidence  was  not  competent  as 
affecting  his  reputation  for  good  character  at  the  time  of  the  com- 
mission of  the  homicide  or  for  years  preceding  it. 

8.  The  charge  to  the  jury  in  such  case  was  inadequate  where  the 
jury  were  merely  told  that  defendant  in  his  own  house  had  rights 
that  would  not  attach  to  one  outside  with  means  of  fleeing  or  es- 
caping but  were  given  no  adequate  explanation  of  the  rights  of 
one  who,  without  fault  of  his  own,  is  assaulted  in  his  own  dwelling 
house  by  one  who  has  no  right  to  be  there  at  the  time,  and  a  judg- 
ment upon  a  verdict  of  guilty  of  murder  of  the  first  degree  was 
reversed. 

Argued  Oct  T.,  1913.  Appeal,  No.  277,  Jan.  T.,  1913, 
by  defendant,  from  judgment  by  O.  &  T.  Fayette  Co., 
March  T.,  1913,  No.  18,  on  verdict  of  guilty  of  murder  of 
the  first  degree  in.<^i^S£t  of  Commonwealth  v.  Isaiah  Cro- 
son.  Before  Fell,  C.  J.,  Brown,  Mbstbbzat,  Pottbb, 
Elkin,  Stpwabt  and  Moschziskbb,  JJ.    Beyersed. 

Indictment  for  murder.    Before  Umbbl,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Verdict  of  guilty  of  murder  of  the  first  degree  upon 
which  sentence  of  death  was  passed. 

Errors  assigned  were  (1-4)  in  unduly  limiting  the 
scope  of  the  cross-examination  of  certain  witnesses  for 
the  Commonwealth;  (5)  in  permitting  the  defendant  to 
be  cross-examined  with  reference  to  his  having  told  three 
persons  that  he  had  shot  a  woman;  (6)  in  admitting 
evidence  to  rebut  defendant's  denial  that  he  had  made 
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such  statement;  (7^  15,  16)  yarious  rulings  of  the  trial 
judge;  (8-14)  yarious  instructions  to  the  jury. 

A.  E.  Jones,  with  him  F.  C.  Neivcomer,  for  appellant 
— ^It  was  the  duty  of  the  Commonwealth  to  introduce 
sufficient  testimony  to  enable  the  jury  intelligently  to 
determine  what  the  real  facts  were :  Bice  y.  Com.,  102 
Pa.  408;  Com.  y.  £eller,  191  Pa.  122;  Com.  y.  Earamark- 
ovic,  218  Pa.  405. 

It  was  not  proper  to  ask  a  defendant  on  cross-exami- 
nation if  he  did  not  say  to  three  persons  eleyen  years 
before  the  commission  of  a  crime  for  which  he  was  being 
tried,  that  he  had  shot  a  woman :  Snyder  y.  Com.,  85 
Pa.  519;  Com.  y.  Gibbons,  3  Pa.  Superior  Ct  408;  ShafF- 
ner  y.  Com.,  72  Pa.  60;  Hildebum  y.  Curran,  65  Pa.  59. 

8.  J.  Marrow,  Assistant  District  Attorney,  with  him 
W.  A.  Miller,  Assistant  District  Attorney,  and  &  R. 
Shelby,  District  Attorney,  for  appellee. — The  rulings  of 
the  court  limiting  the  cross-examination  of  the  Common- 
wealth's witnesses  was  proper:  Floyd  v.  Boyard,  6  W. 
&  S.  75 ;  Com.  v.  Gentry,  5  Pa.  D.  B.  703 ;  Com.  y.  Nicely, 
130  Pa.  261. 

It  was  not  error  to  permit  the  cross-examination  of 
the  defendant  as  to  his  statements  about  the  shooting  of 
a  woman,  as  he  had  offered  eyidence  of  good  character : 
Turbett  Twp.  y.  Port  Boyal  Boro.,  33  Pa.  Superior  Ct 
522;  Bex  y.  Preston,  L.  B.  1  King's  Bench  Diy.  (1909) 
568;  Bex.  y.  Hudson,  L.  B.  2  King's  Bench  Diy.  (1912) 
464 ;  Bex  y.  Ferguson,  2  Criminal  Appeal  Bep.  250;  Bex. 
y.  Jones,  3  Criminal  Appeal  Bep.  67 ;  Com.  y.  Bacco,  225 
Pa.  113;  People  y.  Giblin,  115  N.  Y.  196;  People  v.  Mc- 
Cormick,  135  N.  Y.  663;  People  y.  Webster,  139  N.  Y. 
73;  People  y.  Hoo^kerk,  96  N.  Y.  149;  State  y.  Went- 
wwth,  65  Maine  234;  State  y.  Ober,  52  New  Hampshire 
459;  King y.  United  States,  112  Federal  Bepr.  988;  Com. 
V-  Cunningham,  232  Pa.  609 ;  McClain  v.  Coti.,  110  P9i. 
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263;  Com.  v.  Orr,  138  Pa.  276;  Com.  v.  McGowan,  189 
Pa.  641;  Com.  v.  Karamarkovic,  218  Pa.  405. 

Opinion  by  Mb.  Justice  Pottbb,  January  5, 1914 : 
In  the  firsts  second^  third  and  fourth  assignments  of 
error  here  presented,  counsel  for  appellant  complain  of 
the  trial  court  for  limiting  unduly-  the  scope  of  the 
cross-examination  of  certain  of  the  witnesses  for  the 
Commonwealth. 

Our  examination  of  the  record  leaves  us  under  a 
strong  impression  that  the  district  attorney  in  his  direct 
examination  of  his  witnesses  failed  to  bring  out  all  the 
material  facts  and  circumstances  leading  up  to  the 
shooting,  and  further  than  that,  by  his  objections  which 
were  sustained  by  the  court,  he  prevented  counsel  for 
the  defendant  from  showing  them  upon  cross-examina- 
tion. This  was  manifestly  to  the  disadvantage  of  ap- 
pellant The  district  attorney  in  examining  his  wit- 
nesses seemed  to  take  many  things  for  granted.  In  put- 
ting his  questions  he  assumed  the  fact  of  the  shooting, 
and  the  place  where  it  was  done,  and  undertook  to  con- 
fine the  testimony  to  just  what  took  place  at  the  par- 
ticular instant  when  the  shots  were  fired.  Then  when 
counsel  for  defendant  on  cross-examination  sought  to 
draw  from  the  witnesses  a  statement  of  other  things  that 
had  occurred  during  the  evening,  and  previous  to  the 
shooting,  the  objection  of  the  district  attorney  thereto 
was  sustained.  The  defense  was  that  the  shooting  was 
done  in  self  defense.  The  defendant  was  at  the  time  in 
his  own  house,  and  was  the  host  at  a  birthday  party. 
Among  others  who  were  present,  was  one  Henry  Brooks, 
who  acted  in  an  outrageous  and  violent  manner,  using 
vile  language  and  assaulting  the  young  woman  with 
whom  he  had  come  to  the  party,  and  threatening  to  kill 
her.  He  also  assaulted  the  wife  of  defendant,  striking 
her,  and  drawing  a  revolver,  and  with  vile  and  profane 
language  threatening  to  blow  her  brains  out  The  evi- 
dence tends  to  show  that  Brooks  went  outside  with  his 
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reyolYer,  and  that  two  or  three  shots  were  then  heard, 
liater,  after  much  trouble,  the  defendant  induced  Brooks 
to  leave  the  house,  but  he  came  back,  and  according  to 
the  testimony  of  defendant  was  approaching  him  threat- 
ening to  kill  him,  when  defendant  who  was  at  the  time 
sitting  in  a  chair  by  the  fire,  raised  his  shot  gun  and 
shot  Brooks  dead.  To  the  defendant  relying  upon  his 
plea  of  self  defense  and  his  rights  as  a  householder 
against  a  dangerous  intruder,  the  circumstances  which 
led  up  to  the  shooting  were  most  material,  and  he  was 
fairly  entitled  to  have  them  shown  to  the  jury  at  the 
threshold  of  the  case.  The  bane  and  the  antidote  if  any 
there  was,  should  have  been  shown  as  nearly  together 
as  possible.  The  defendant  was  entitled  to  have  the  jury 
know,  from  the  mouths  of  the  witnesses  for  the  Com- 
monwealth, if  they  possessed  the  information,  what  the 
actions  of  Brooks  had  been  just  before  the  shooting,  and 
during  the  evening.  It  was  the  right  of  the  defendant  to 
have  all  the  facts  connected  with  the  shooting  fully  and 
fairly  disclosed  by  the  prosecution,  as  well  as  by  wit- 
nesses which  he  might  call  in  his  own  behalf.  By  his 
objection  to  the  cross-examination  of  his  witnesses,  the 
district  attorney  seems  to  have  prevented  this.  We, 
therefore,  sustain  the  first  four  assignments  of  error. 

Evidence  of  good  character  was  offered  on  behalf  of 
the  defendant,  and  in  an  effort  to  offset  this,  the  defend- 
ant was  asked  if  he  had  not  told  certain  persons  that  he 
had  shot  a  woman.  He  denied  ever  having  said  so.  To 
contradict  him  as  to  this  statement,  witnesses  were 
called  who  said  that  he  had  said,  some  eleven  years  ago, 
that  he  had  shot  a  woman.  There  was  no  attempt  by  the 
Commonwealth  to  prove  that  he  had  really  done  any 
such  thing,  but  only  that  he  had  said  that  he  had.  If  he 
did  make  such  a  statement,  it  might  have  been  in  mere 
braggadocio.  Or  the  shooting  if  done,  might  have  been 
accidental,  or  without  criminal  intent  In  any  event  the 
evidence  was  as  to  a  remark  alleged  to  have  been  made 
some  eleven  years  ago,  and  it  was  not  competent  as  af- 
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letting  his  reputation  for  good  character  at  the  time  of 
the  commission  of  the  alleged  homicide,  or  for  years 
preceding  it  Yet^  the  trial  judge  in  his  charge  to  the 
jury  referred  to  this  evidence  in  a  way  that  may  have 
been  very  prejudicial  to  the  defendant.  The  fifth  and 
sixth  assignments  are  therefore  sustained. 

We  feel  too  that  it  would  have  been  in  the  interest  of 
justice  if  the  court  below  had  instructed  the  jury  as  to 
the  rights  of  a  householder  as  against  a  violent  and  dan- 
gerous intruder.  While  the  jury  were  told  that  the  de- 
fendant in  his  own  house  had  rights  that  would  not  at- 
tach to  one  outside  with  means  of  fleeing  or  escaping,  yet 
there  was  no  adequate  explanation  of  the  rights  of  one 
'who  without  fault  of  his  own,  is  assaulted  in  his  own 
dwelling  house  by  one  who  has  no  right  to  be  there  at 
the  time. 

The  judgment  is  reversed  with  a  venire  facias  de  novo. 


Duroth  Manufacturing  Company  v.  Cauffiel, 
Appellant. 

Jurisdiction — Parties — Unregistered  foreign  corporation  —  Re* 
plevin, 

1.  An  imrefiristered  foreign  corporation  owning  personal  prop- 
erty in  this  State  is  entitled  to  maintain  an  action  of  replevin 
therefor  in  the  courts  of  Pennsylvania. 

Bopletin — Recovert^ — Transfer  of  title  —  Damages  —  Nominal 
damages-— Exemplary  damages — Writ  of  retomo  hahendo — Acts  of 
April  19,  1901,  P.  L.  88,  and  April  U,  1906,  P.  L.  16S. 

2.  When  the  plaintiff  in  an  action  of  replevin  recovers  the  value 
of  the  proi>erty  replevied,  the  effect  is  to  transfer  the  title  to  the 
defendfioit. 

S.  The  Pennsylvania  rule  in  replevin  is  to  value  the  property  as 
ie£  ike  time  of  the  issuance  of  the  writ,  and  any  decrease  or  differ- 
^ence  between  the  value  at  the  date  of  the  conversion  and  at  the 
time  of  the  writ,  which  is  properly  attributable  to  the  defendant, 
can  be  allowed  as  damages  for  the  detention. 
*    4i  When  a  plaintiff  by  its  own  acts  entirely  de6th>yed  any  real 
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Tihie  of  stocks  and  bonds  which  it  seeks  to  recoTer  in  a  replerin 
mt,  that  fonn  of  action  is  ineffective  for  the  purpose  of  the  re- 
lief sought  further  than  to  afford  a  remedy  for  the  recovery  of  the 
q)ecific  things  replevied,  that  is,  the  certificates  for  the  stocks  and 
bonds  which  in  their  cancelled  state  had  but  a  nominal  value. 

5.  Where  in  an  action  of  replevin  by  a  foreign  corporation  to 
lecofor  stocks  and  bonds  belonging  to  it  and  in  the  hands  of  the 
4Bfeiidant  in  this  state,  it  appears  that  plaintiff  company  had 
Iilaoed  eight  thousand  dollars  of  ito  bonds  and  five  thousand  dol* 
lars  par  value  in  stock  in  the  hands  of  the  defendant  upon  his 
agreement  to  hold  them  for  the  plaintiff  company  until  defendant 
delivered  up  in  exchange  an  electric  plant;  that  defendant  refused 
either  to  transfer  the  plant  or  to  return  the  bonds  to  the  plaintiff; 
and  that  the  plaintiff  company,  after  such  refusal  on  the  part  of 
the  defendant,  rescinded  the  contract  of  exchange  and  formally 
cancelled  and  annulled  the  stocks  and  bonds;  if  the  jury  finds  no 
exemplary  damages,  only  nominal  damages  can  be  recovered. 

6.  In  such  case,  had  the  stocks  and  bonds  been  left  extant  as 
lining  jBecurities,  in  the  absence  of  a  market  value,  the  proper  way 
to  prove  their  intrinsic  value  would  have  been  by  evidence  of  the 
net  value  of  the  asseto  and  business  of  the  corporation,  to  be  con- 
sidered  in  connection  with  the  amoimt  of  stocks  and  bonds  out- 
standing, which  could  have  been  supplemented  by  proof  of  bona 
fide  sales  thereof  not  too  remote  from  the  time  in  question,  and 
any  evidence  showing  apparent  admissions  of  value  on  the  part  of 
the  defendant  likewise  could  have  been  taken  into  account 

7.  Under  peculiar  circumstances  of  outrage,  vexation,  oppres- 
sion or  fraud  in  the  taking  or  retention,  punitive  or  exemplary 
damages  can  be  given  in  replevin. 

8.  Where  in  an  action  of  replevin  the  property  sought  to  be 
replevied  has  but  a  nominal  value,  and  the  verdict  of  the  jury 
states  that  they  found  no  '^exemplary  or  punitive  damages,"  only 
■ominal  damages  are  recoverable. 

9.  Prior  to  the  Acts  of  April  19,  1901,  P.  L.  88,  and  April  14, 
ldO(!,  P.  L.  168,  a  defendant  alone  was  entitled  to  a  writ  of  retomo 
habendo;  but  since  the  Act  of  April  19,  1901,  P.  L.  89,  the  plain- 
tiff may  "at  his  option,  issue  a  writ  in  the  nature  of  a  writ  of 
retomo  habendo"  requiring  the  delivery  to  him  of  the  property 
replevied. 

Argued  Oct  8,  1913.  Appeal,  No.  233,  Oct  T.,  1»13, 
bjr  defendant^  from  judgment  of  C.  P.  Cambria  Co.,  Sep- 
tember T.,  ISll,  No.  170,  in  case  of  Duroth  Manufacture 
kg  Company  y*  Joseph  Cauffiel.    Before  FeUi,  C.  J.^ 
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Bbown,    Mbstrbzat^   PoTTBRy    Elkin,    Stbwabt   and 
MoscHZiSKBR^  JJ.    Modified  and  affirmed. 

Beplevin  for  the  recovery  of  stocks  and  bonds.  Be- 
fore Stbphbns,  p.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  the  property  in  suit  and  f(V 
12,600  damages  for  detention,  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned,  among  others,  were  various  rulings 
on  evidence,  various  instructions  to  the  jury  and  an* 
swers  to  points. 

John  Marron,  ^dth  him  A.  Lloyd  Adams  and  F.  P. 
Martin,  for  appellant — The  plaintiff  being  an  unregis- 
tered foreign  corporation  is  not  entitled  to  maintain  an 
action  of  replevin  in  the  courts  of  this  Commonwealth : 
Del.  River  Quarry  &  Construction  Co.  v.  R.  R.  Co.,  204 
Pa.  22;  Chicago  Bldg.  &  Mfg.  Co.  v.  My  ton,  24  Pa.  Su- 
perior Ct  16 ;  Kilgore  v.  Smith,  122  Pa.  48 ;  Wolff  Dryer 
Co.  V.  Bigler,  192  Pa.  466;  West  Jersey  Ice  Machine  Co. 
V.  Armour,  12  Pa.  Superior  Ct.  443;  Milsom  Rendering, 
Etc.,  Co.  V.  Kelly,  10  Pa.  Superior  Ct  565;  Mearshon  v. 
Lumber  Co.,  187  Pa.  12;  Pavilion  Co.  v.  Hamilton,  15 
Pa.  Superior  Ct  389;  Bennett  v.  Bldg.  &  Loan  Assn., 
177  Pa.  233;  People's  Bldg.,  Loan  &  Savings  Assn.  y. 
Berlin,  201  Pa.  1;  Phoenix  Silk  Mfg.  Co.  v.  Beilly,  187 
Pa.  526. 

The  measure  of  damages  in  replevin  is  the  value  of 
the  goods  at  the  time  the  writ  issued  and  the  evidence 
of  the  value  at  a  time  long  subsequent^  although  accom« 
panied  by  an  offer  to  show  the  intermediate  deteriora* 
tion  is  inadmissable;  Brindle  v.  Adams,  3  W.  N.  C.  5; 
Phillips  V.  Stroup,  1  Mona.  517;  Herdic  v.  Young,  65  Pa. 
176;  Morrison  v.  Robinson,  31  Pa.  456.  There  was  no 
evidence  in  the  case  to  justify  a  verdict  for  exemplary 
damages:  North  v.  Phillips,  89  Pa.  250;  Huntingdon  ft 
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Broad  Top  R.  R.  &  Coal  Co.  v.  English,  86  Pa.  247; 
Neiler  v.  Kelley,  69  Pa.  403. 

Frank  P.  Bamhart,  for  appellee. — ^It  is  not  necessary 
that  a  foreign  corporation  register  to  maintain  an  ac- 
tion in  replevin :  Wolff  Dryer  Co.  v.  Bigler,  192  Pa.  466  ; 
Berry  Hill  Mineral  Spring  Co.  v.  Pile,  35  Pa.  C.  C.  B. 
354;  National  Cash  Register  Co.  v.  Shnrber,  41  Pa.  Su- 
perior Ct  187;  United  States  Circle  Swing  Co.  v.  Rey- 
nolds, 224  Pa.  577 ;  King  Optical  Co.  y.  Royal  Insurance 
Co.,  24  Pa.  Superior  Ct  527.  The  general  rule  that  in 
replevin  the  measure  of  damages  is  the  value  of  the 
goods  at  the  time  the  writ  was  issued,  admits  of  many 
exceptions:  Brindle  v.  Adams,  3  W.  N.  C.  5;  Phillips  v. 
Stroup,  1  Mona.  517.  The  measure  of  damages  where 
the  property  is  retained  by  the  defendant  is  ordinarily 
the  value  of  the  property  and  damages  for  the  detention, 
which  is  usually  the  interest  on  the  value  from  the  time 
of  taking;  but  when  the  taking  or  detention  or  both  are 
attended  with  circunustances  of  aggravation,  the  party 
is  entitled  to  his  full  measure  of  redress  in  the  action  of 
replevin :  Cox  v.  Burdette,  23  Pa.  Superior  Ct.  346. 

Opinion  by  Mb.  Justigb  Moschziskbb,  January  5, 
1914: 

This  appeal  is  by  the  defendant  from  a  judgment  en- 
tered against  him  in  an  action  of  replevin,  wherein  a  re- 
covery was  allowed  for  the  value  of  certain  bonds  and 
stock  found  by  the  verdict  to  belong  to  the  plaintiff,  an 
xmregistered  foreign  corporation.  The  jury  fixed  the 
value  of  the  property  at  |5,000  and  gave  |2,600  damages 
for  detention.  Although  there  was  a  conflict  in  the  testi- 
mony on  some  of  the  points,  yet,  in  view  of  the  verdict,  and 
since  there  was  evidence  sufficient  for  the  purpose,  we 
must  take  as  established  the  following  material  facts  con- 
tended for  by  the  plaintiff :  That  the  plaintiff  is  a  Dela- 
ware corporation,  formed  to  manufacture  car-wheels; 
that  it  was  empowered  to  purchase  property  with  its 
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stock  and  bonds;  that  it  had  an  authorized  capital  of 
fSO^OOO  divided  into  500  shares^  with  but  a  compara- 
tivelj  small  part  thereof  paid  in  cash;  that  it  issued 
bonds  to  the  amount  of  |15,000  or  |20,0D0,  about  |5,000 
of  which  were  sold ;  that  on  September  17, 1910,  the  com- 
pany arranged  an  exchange  with  the  defendant  whereby 
it  agreed  to  give  |8,000  of  these  bonds  and  (5,000  par 
value  in  stock  for  an  electric  light  plant  at  Franklin, 
Pa.;  that  the  stock  and  bonds  were  put  in  the  hands  of 
the  defendant  upon  his  agreement  to  hold  them  for  the 
plaintiff  company  until  he  delivered  the  electric  plant  to 
it,  which  he  was  to  do  on  October  1, 1910 ;  that  although 
often  requested  to  carry  out  the  contract  of  exchange, 
the  defendant  arbitrarily  refused  to  transfer  the  plant  or 
to  return  the  stock  and  bonds  to  the  plaintiff ;  that  in  an 
effort  to  deceive  the  plaintiff  he  made  a  sham  sale  of  the 
stock  and  bonds  for  an  alleged  consideration  of  $8,000, 
but  that  in  fact  they  remained  in  the  defendant's  control 
up  to  and  including  the  time  of  trial;  that  wh^i  the 
plaintiff  company  was  unable  to  obtain  either  the  elec- 
tric plant  or  the  securities,  it  rescinded  the  contract  of 
exchange,  formally  cancelled  and  annulled  the  stock  and 
bonds,  and  subsequently  brought  this  action  of  replevin. 

Three  substantial  questions  are  presented  for  our  con- 
sideration: (1)  The  plaintiff  company  being  an  unreg- 
istered foreign  corporation,  under  the  circumstances  of 
this  case,  was  it  entitled  in  law  to  maintain  its  present 
action  in  the  courts  of  Pennsylvania?  (2)  If  the  above 
point  is  answered  in  the  affirmative,  then,  under  the  evi- 
dence and  the  applicable  rules  of  law,  can  the  finding  of 
the  jury  as  to  the  value  of  the  replevied  property  be  sus- 
tained? (3)  Under  the  facts  and  the  relevant  rules  of 
law,  can  the  award  of  damages  comprehended  in  the  ver'- 
diet  be  sustained? 

For  the  purposes  of  this  case  it  is  not  necessary  to 
decide  whether  the  plaintiff  was  ^^doing  business"  in  such 
a  way  and  to  such  an  extent  as  to  bring  it  within  the 
Acts d  April  22, 1874,  P.  L.  108,  and  June  8, 1911,  E.X; 
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710.  The  cases  cited  by  the  appellant  relate  to  the  right 
of  unregistered  foreign  corporations  to  enforce  contracts 
made  in  the  conduct  of  business  in  this  State  or  to  re- 
cover property  accruing  to  them  through  such  con- 
tracts, and  they  have  no  application  to  the  facts  at  bar. 
Here  the  plaintiff  did  not  seek  to  recover  through  or  by 
reason  of  any  contract  entered  into  with  the  defendant; 
it  simply  sought  the  return  of  property  belonging  to  it 
which  had  been  delivered  to  the  latter,  the  ownership  of 
which  it  maintained  had  never  passed  to  the  defendant 
There  is  no  statute  or  policy  of  law  which  prevents  an 
unr^istered  foreign  corporation  from  owning  personal 
property  in  this  State  or  from  asserting  its  title  and  re- 
covering the  same  in  judicial  proceedings  under  such 
circumstances.  While  no  authority  has  been  cited  by 
counsel  on  either  side  where  an  unregistered  foreign  cor- 
poration sought  to  recover  or  enforce  its  property  rights 
on  facts  similar  to  those  before  us,  yet  the  principle  we 
have  just  stated  is  recognized  in  the  following  cases: 
Wolff  Dryer  Co.  v.  Bigler,  192  Pa.  466;  New  York  & 
Scranton  Const  Co.  v.  Winton,  208  Pa.  467,  471;  U.  S. 
Circle  Swing  Co.  v.  Reynolds,  224  Pa.  577, 582 ;  King  Op- 
tical Co.  V.  Royal  Ins.  Co.,  24  Pa.  Superior  Ct  527,  531 ; 
and  it  controls  here.  The  first  question  is,  therefore,  an- 
swered in  the  affirmative. 

(2)  In  considering  the  second  question,  we  must  start 
with  the  rule  in  mind  that  when  a  plaintiff  recovers  the 
value  of  property  replevied  the  effect  is  to  transfer  the 
title  to  the  defendant:  Fisher  v.  WhooUery,  25  Pa.  197; 
Herdic  v.  Young,  55  Pa.  176,  177.  Under  this  rule  the 
plaintiff  receives  the  value  of  the  articles  retained  by  the 
defendant,  and,  where  shown,  sufficient  incidental  dam- 
ages to  compensate  him ;  but,  on  the  other  hand,  the  de- 
fendant is  supposed  to  get  and  retain  property  of  a  like 
value.  Here  the  plaintiff  by  its  own  independent  action 
deprived  the  property  in  question  of  any  real  value,  at 
least  six  months  before  the  writ  of  replevin  issued.  As 
stated  by  counsel  for  the  plaintiff  in  their  paper  book, 
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"The  contract  whereby  the  plaintiff  and  the  defendant 
agreed  to  exchange  bonds  and  stock  for  machinery  was 
rescinded  and  whatever  contractual  relations  there  had 
been  were  called  off" ;  but  more  than  this,  on  January  6, 
1911,  for  the  express  purpose  of  making  the  stock  and 
bonds  in  question  "absolutely  worthless''  to  the  defend- 
ant, the  following  resolution  was  passed  by  the  plaintiff 
corporation :  "That  |8,000  of  bonds  and  |5,000  worth 
of  stock  given  to  Joseph  Caufflel  for  the  purchase  of  the 
Franklin  Electric  Light  plant  be  annulled  and  can- 
celled,'' and  on  January  11,  1911,  the  representative  of 
the  defendant  was  notified  that  "said  bonds  and  stock 
have  been  declared  by  this  company  to  be  null  and  void 
and  have  been  cancelled  on  the  books  of  the  company." 
The  stock  and  bonds  were  in  the  possession  of  the  de- 
fendant, who  held  them  for  the  plaintiff  company ;  hence, 
the  cancellation  was  within  the  right  of  the  plaintiff  and 
effective  as  to  the  defendant,  and  as  between  the  parties 
it  reduced  the  things  replevied  to  a  mere  nominal  value. 
The  Pennsylvania  rule  in  replevin  is  to  value  the  prop- 
erty as  of  the  time  of  the  issuance  of  the  writ  (Herdic  v. 
Young,  supra,  p.  178;  Brindle  v.  Adams,  3  W.  N.  O.  5; 
Phillips  V.  Stroup,  1  Mona.  517;  Johnson  v.  Groff,  22  Pa. 
Superior  Ct  85,  92),  and  any  decrease  or  difference  be- 
tween the  value  at  the  date  of  the  conversion  and  at  the 
time  of  the  writ,  which  is  properly  attributable  to  the 
defendant,  can  be  allowed  as  damages  for  detention. 
There  is  nothing  to  take  this  case  out  of  our  general  rule. 
The  stock  and  bonds  sought  to  be  recovered  had  no 
market  value,  and  according  to  the  evidence  they  stead- 
ily depreciated  after  the  conversion ;  under  these  circum- 
stances, had  they  been  left  extant  as  living  securities, 
the  proper  way  to  have  proved  their  intrinsic  value 
would  have  been  by  evidence  of  the  net  value  of  the 
assets  and  business  of  the  corporation  (McDonald  v. 
Danahy,  196  111.  133;  State  v.  Carpenter,  51  Ohio  83,  88; 
Bedding  v.  Gknlwin,  44  Minn.  355,  358;  Murray  v.  Stan- 
ton, 99  Mass.  345,  349;  Industrial  &  Gen'l  Trust  v.  Tod, 
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180  N.  Y.  215,  232 ;  VaU  v.  Reynolds,  118  N.  Y.  297,  302 ; 
Henry  ?•  North  American  By.  Const  Co.,  158  Fed.  Bepr. 
79, 81),  to  be  considered  in  connection  with  the  amonnt 
of  stock  and  bonds  outstanding;  which  could  have  been 
supplemented  by  proof  of  bona  fide  sales  thereof  not  too 
remote  from  the  time  in  question  ( Humphreys*  y.  Minn. 
Clay  Co.,  94  Minn.  469,  471 ;  Vail  v.  Beynolds,  supra, 
302;  2  Cook  on  Corporations,  (6th  Ed.),  section  581,  p. 
1599) ;  and  any  evidence  showing  apparent  admissions 
of  value  on  the  part  of  the  defendant  likewise  could  have 
been  taken  into  account  (34  Cyc.  1504-5) .  When,  in  the 
beginning  of  the  trial,  the  plaintiff  attempted  to  intro- 
duce evidence  of  the  character  first  above  referred  to,  it 
was  ruled  out,  and  no  further  effort  was  made  in  that 
direction,  as  to  the  other  testimony  depended  upon  to 
show  value,  to  say  the  least,  it  was  vague,  uncertain  and 
unsatisfactory.  But  it  is  not  necessary  to  discuss  the 
sufficiency  of  the  proofs,  for,  as  already  stated,  the  plain- 
tiff, before  bringing  replevin,  by  the  resolution  of  Jan- 
uary 6,  1911,  entirely  destroyed  any  real  value  which 
these  particular  stocks  and  bonds  had;  hence,  the  form 
of  action  chosen  by  it  became  ineffective  for  the  purpose 
of  the  relief  sought,  further  than  to  afford  a  remedy  for 
the  recovery  of  the  specific  things  replevied,  that  is,  the 
certificates  for  the  stock  and  bonds,  which  in  their  can- 
eeUed  state  had  but  a  nominal  value.  The  second  ques- 
tion must  be  answered  in  the  negative. 

(3)  On  the  third  question,  the  plaintiff  seeks  to  sus- 
tain the  award  of  |2,600  damages  for  detention  upon  the 
ground  that,  ^^from  the  date  when  the  detention  com- 
menced, October  1, 1910,  the  defendant  by  his  acts,  made 
sales  impossible  and  caused  the  value  of  the  plaintiff 
company's  stocks  and  bonds  to  decrease.''  It  is  not  nec- 
essary to  decide  the  legal  point,  whether  a  substantial 
award  of  incidental  damages  can  stand  where  the  value 
of  the  replevied  property  is  merely  nominal;  for,  since 
the  articles  replevied  had  no  actual  value,  so  much  of  this 
|2,600  as  covers  interest  on  their  supposed  real  value, 
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as  fixed  by  the  jnry^  necessarily  fails^  and  the  balance 
cannot  be  sustained,  for  the  proofs  relied  npon  are  en- 
tirely insufficient  to  that  end.  To  sustain  the  award  the 
plaintiff  points  to  evidence  which  consists  of  mere  as- 
sertions made  by  one  or  two  witnesses  that,  owing  to  the 
actions  of  the  defendant,  the  company  had  difficulty  in 
disposing  of  its'^tock  and  securities,  without  giving  any 
sufficient  data  that  would  justify  a  jury  in  accepting 
these  assertions  or  to  support  a  conclusion  that  the  de- 
preciation in  vale  of  the  stock  and  bonds  was  due  to  the 
conduct  of  the  defendant;  in  fact  one  of  the  witnesses 
expressly  stated,  "Whether  it  was  on  account  of  Joe 
(the  defendant)  I  do  not  know,''  and  while  the  other 
witness  testified  that  when  he  heard  of  the  transaction 
with  Cauffiel  he  "got  cross  about  it"  and  "dropped  out 
and  would  have  nothing  more  to  do  with  it,"  and  that 
"when  Mr.  Cauffiel  got  the  bonds  nobody  else  would  put 
in  any  money,  and  of  course  I  would  not  because  there 
was  no  value  to  the  bonds,"  he  failed  to  state  how  much 
he  would  have  put  in  under  other  circumstances  or  to 
tell  of  any  other  particular  person  or  persons  who  re- 
fused to  subscribe  to  the  company.  After  reading  and 
considering  the  whole  body  of  the  evidence,  we  fail  to 
see  how  the  award  of  |2,600  can  be  sustained  as  proved 
special  damages;  no  more  can  it  be  sustained  as  exem- 
plary damages.  It  has  been  decided,  as  contended  by 
the  plaintiff,  that  "under  peculiar  circumstances  of  out- 
rage, vexation,  oppression  or  fraud  in  the  taking  or  de- 
tention," punitive  or  exemplary  damages  may  be  given 
in  replevin  (McDonald  v.  Scaife,  11  Pa.  381,  385;  Scho? 
field  V,  Ferrers,  46  Pa.  438, 439 ;  Herdic  v.  Young,  55  Pa, 
176,  177;  Craig  v.  Kline,  65  Pa-  399,  415;  Wiley  v.  Mc- 
Orath,  194  Pa.  498;  Lubin  Manufacturing  Co.  v.  Swaab, 
240  Pa.  182),  and  considering  the  conduct  of  the  pres- 
ent defendant,  this  case  might  well  be  brought  within 
the  authorities;  but  whether  or  not  exemplary  damages 
should  be  awarded  was  a  question  which  was  properly 
submitted  to  the  jury,  and  on  that  issue  the  verdict 
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8tate8  that  they  found  no  "exemplary  or  punitive  dam- 
ages." The  third  question  must  also  be  answered  in  the 
Qegatiye. 

The  plaintifP  company  may  well  feel  that  it  was  badly 
treated  by  the  defendant,  but  when  it  annulled  the  eon* 
tract  and  cancelled  the  bonds  and  stock  held  by  him 
it  took  matters  into  its  own  hands,  and  when,  under  the 
circumstances,  it  subsequently  chose  replevin  as  a 
remedy,  it  became  bound  by  the  rules  applicable  to  that 
form  of  action.  Prior  to  the  rec^it  legislation  upon  the 
subject  (April  19,  1901,  P.  L.  88;  April  14,  1905,  P.  L. 
163),  a  defendant  alone  was  entitled  to  a  writ  of  retomo 
habendo;  but  since  the  Act  of  1901,  supra  (sec.  7),  the 
plaintiff  may  "at  his  option  issue  a  writ  in  the  nature  of 
a  writ  of  retomo  habendo'^  requiring  the  delivery  to  him 
of  the  property  replevied.  The  defendant  here  presum- 
ably still  has  the  property  in  his  possession,  for  at  the 
time  of  trial  his  counsel  made  an  express  tender  of  "the 
bonds  and  stock  mentioned  and  described  in  the  writ  of 
replevin,^  which  was  subsequently  withdrawn  when 
counsel  for  the  plaintiff  refused  to  accept  the  tender,  un- 
less upon  condition  that  it  be  allowed  compensation  for 
detention  and  exemplary  damages.  When  this  record 
is  returned  to  the  court  below  the  plaintiff  may  secure 
a  writ  of  retomo  habendo  to  obtain  the  certificates  o| 
stock  and  bonds  sought  to  be  recovered,  with  "an  added 
clause  of  fieri  facias  as  to  the costs." 

We  have  endeavored  to  express  our  general  thoughts 
npon  the  material  points  involved  in  this  case,  but  we  do 
not  deem  it  essential  and  shall  not  attempt  to  pass  spe- 
cifically upon  each  of  the  thirty-four  assignments  of 
error.  The  record  is  returned  to  the  court  below  with, 
directions  to  strike  out  the  monetary  awards,  but  to  per- 
mit the  judgment  in  favor  of  the  plaintiff  to  remain 
for  nominal  damages  and  costs;  to  this  extent  the  judg- 
ment is  affirmed. 
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Anderson's  Estate. 

Tftto  OodieiU — Void  gifts — Comiruction^IntenHon — Zn^M* 
iaey^Aci  of  April  26, 1865,  P.  L.  S28. 

1.  A  oodioil  cutting  down  an  absolute  estate,  given  in  a  prior 
oodicil,  to  a  life  estate  will  revoke  the  prior  codicil,  although  hj 
reason  of  the  defective  execution  of  the  later  codicil  a  gift  over  to 
a  charitable  use  contained  therein  cannot  take  effect. 

2.  A  codicil  creating  an  estate  for  life,  with  remainder  to  a 
charitable  use,  will  be  valid  as  to  the  life  estate  but  void  as  to  the 
charitable  use,  where  the  codicil  has  not  been  attested  by  two 
credible  witnesses  as  required  by  the  Act  of  April  26,  1855,  P.  L. 

8.  Where  a  gift  to  a  charitable  use  contained  in  a  codicil  is  void 
by  reason  of  the  defective  execution  thereof  and  the  will  contains 
no  residuary  clause,  the  fund  intended  to  be  given  to  the  charitable 
use  will  go  to  the  persons  entitled  under  the  intestate  laws  as 
provided  by  the  Act  of  April  26, 1855,  P.  L.  828. 
.  4.  The  general  canon  of  construction  that  words  of  survivorship 
in  a  will  refer  to  the  death  of  the  testator,  is  not  a  hard  and  fast 
rule  that  cannot  be  changed  by  the  instrument  itself.  It  must 
always  be  subject  to  the  intention  of  the  testator  as  disclosed  by 
the  language  of  the  will,  and  words  of  survivorship  will  relate  to 
the  death  of  the  life  tenant  instead  of  the  death  of  the  testator,  if 
such  intent  is  clear  from,  the  will  itself. 

,  5.  Testator  by  will  divided  his  property  into  six  equal  shares 
among  his  children  and  the  children  of  a  deceased  child  and  by 
codicil  nineteen  days  before  the  death  of  George,  one  of  his  sona, 
directed  that  '^borge's  share  as  above  created  shall  be  divided  as 
follows:  one-fourth  to  Anna,  one-fourth  to  Hattie,  and  one-half  to 
William.  This  is  Qeorge'g  wish."  After  the  death  of  Qeorge,  tes- 
tator, .by  codicil,  provided,  ''As  respects  Qeorge's  share,  as  stated 
in  codicil  No.  1,  it  shall  be  divided  between  Anna,  Hattie  and 
WilHam.  The  share  of  any  deceased  one  shall  go  to  the  others  or 
other."  The  testator  further  provided,  that  upon  the  death  of  the 
suirivor  of  them  or  earlier,  if  they  should  prefer,  the  fund  should 
be  used  to  endow  a  room  in  ia  hospital  The  codicil  was  not  at- 
t^ted  by  subscribing  witnesses.  Held,  that  the  later  codicil  out 
dibfwn  the  absolute  estate  previously  given  to  the  three  children 
named,  to  a  life  estate;  that  the  words  of  survivorship  referred  to 
the  death  of  the  life  tenants,  not  to  the  death  of  the  testator  ;Hhat 
the  gift  to  the  charitable  use  was  void,  and  that  as  the  will  con- 
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tained  no  residuary  clause  there  was  an  intestacy  as  to  the  ?e- 

miinder. 

Argued  Oct  9,  1913.  Appeal,  No,  24,  Oct  T.,  1913, 
1^  Lizde  Pershing  Anderson,  Executrix  of  William  C. 
Anderson,  deceased,  from  decree  of  O.  C.  Westmoreland 
Co.,  Aug.  T.,  1911,  No.  87,  dismissing  exceptions  to  ad- 
judication in  Estate  of  William  Anderson,  late  of  La- 
trobe  Borough,  deceased.  Before  Fell,  C.  J.,  Bbown, 
Mbstrezat,  Pottbb,  Elkin^  Stbwabt  and  Mosohziskkb, 
JJ.    Affirmed. 

Exceptions  to  adjudication.    Before  Ck)PBLAND,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  dismissed  the  exceptions. 

Errors  Msigned,  among  others,  were  in  dismissing  the 
exceptions. 

r.  S.  Brown,  of  Brown  d  Stewart,  and  J.  8.  Beacom, 
of  Beacom  d  NewUl,  with  them  R.  O.  Boatwick,  for  ap- 
pellant— ^Where  a  will  and  codicil  are  to  be  construed, 
they  must  be  regarded  as  parts  of  one  and  the  same  in- 
strument: Sigel's  Est,  213  Pa.  14. 

When  a  gift  to  survivors  upon  the  death  of  the  testa- 
tor is  made  the  words  will  be  referred  to  that  period, 
otherwise  to  some  later  time :  Johnson  v.  Morton,  10  Pa. 
245;  Black  v.  Woods,  213  Pa.  583;  Passmore's  App.,  28 
Pa.  381;  Cripps  v.  Wolcott,  4  Mad.  11;  Morrison  v. 
Truby,  145  Pa.  640. 

A  gift  of  an  absolute  estate  wiU  not  be  held  to  be  cut 
down  to  a  trust,  a  life  estate  or  other  estate  less  than 
vas  first  given,  by  language  used  in  a  later  part  of  the 
will  or  in  a  subsequent  codicil,  unless  the  terms  in  which 
such  subsequent  disposition  is  expressed  clearly  and  un- 
equivocally show  that  the  testator  intended  to  so  reduce 
the  estate:  Lewis'  App.,  108  Pa.  133;  Sheetz's  App.,  82 
Pa.  213;  SigeFs  Est  (No.  1),  213  Pa.  14;  Burt  v.  Her- 
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ron,  66  Pa.  400;  Gillmer  v.  Daix,  141  Pa.  505;  Good  v. 
Pichthorn,  144  Pa.  287;  Bellas^  Est,  176  Pa.  122; 
Bmith^B  Est,  144  Pa.  428;  Worth's  Est,  39  Pa.  Supe- 
rior Ct  565;  Woods's  Est,  209  Pa.  16. 

John  W.  Thompson,  for  Hattie  Anderson  Smith,  ap- 
pellee.— ^The  intention  of  the  testator  gathered  from  the 
whole  instrument  must  prevail :  Johnson  y.  Morton,  10 
Pa.  245 ;  Reek's  App.,  78  Pa.  432 ;  Fox's  App.,  99  Pa.  382 ; 
Woelpper's  App.,  126  Pa.  562. 

The  words  of  survivorship  refer  not  to  the  date  of 
testator's  death  but  to  that  of  the  life  tenant:  Lewis's 
Est,  203  Pa.  211;  MuUiken  v.  Eamshaw,  209  Pa.  226; 
Wood  V.  Sphoen,  216  Pa.  425;  Fox's  Est,  22  Pa.  108. 

The  fund  known  as  "George's  share"  is  part  of  the 
residue :  Gray's  Est.,  147  Pa.  67. 

Frank  B.  Hargrave,  James  B.  Weaver,  John  8.  Light- 
cap  and  Eugene  Warden  submitted  a  paper  book  for  La- 
trobe  Steel  Cdmpany,  the  heirs  of  Hamilton  B.  Ander- 
son and  executors  of  John  B.  Anderson,  appellees. 

Opinion  by  Mb.  Justigb  Mestbbzat,  January  5, 1914: 
William  Anderson  died  at  his  home  in  Latrobe,  Penn- 
sylvania, on  March  30, 1902,  leaving  a  last  will  and  tes- 
tament, dated  November  16,  1894,  which  was  duly 
proved  June  3, 1902.  By  his  will,  after  bequeathing  two 
small  pecuniary  legacies,  he  directed  that  his  property 
be  converted  into  cash,  that  the  money  given  or  loaned 
to  any  child  or  children,  including  grandchildren,  should 
be  added  to  the  money  realized  from  the  sale  of  the 
property,  and  that  the  sum  total  be  divided  into  six 
equal  shares  which  he  gave  to  his  sons,  John  B.,  Wil- 
liam C,  and  George  B-,  the  children  of  a  deceased  son, 
Hamilton  B.,  and  his  daughters,  Anna  and  Hattie.  He 
directed  that  the  shares  of  John,  William,  George,  Anna 
and  Hattie  ^'shall  be  their  own  absolutely" ;  and  that  the 
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remaining  share  should  be  invested  for  the  use  of  the 
children  of  his  deceased  son  Hamilton. 

By  Codicil  No,  1,  dated  September  15,  1896,  being 
nineteen  days  before  his  son  (George's  death,  he  directed 
that  ''Oeorge's  share  as  above  created  shall  be  divided 
as  follows :  one-fourth  part  to  Anna,  one-fourth  to  Hat- 
tie,  and  one-half  to  William.  This  is  Qeorge^s  wish.'' 
George  died  October  4,  1896,  intestate,  unmarried  and 
without  issue.  Anna  died  intestate,  unmarried  and 
without  issue  on  March  26,  1902,  four  days  prior  to  the 
death  of  her  father. 

On  November  16,  1900,  the  testator  added  a  fourth 
codicil  to  his  will,  the  third  clause  of  which  provides  as 
follows:  '^As  respects  George's  share,  as  stated  in  Codi- 
cil No.  1,  it  shall  be  divided  between  Anna,  Hattie  and 
William.  The  share  of  any  deceased  one  shall  go  to  the 
others  or  other.  After  the  death  of  all  three,  or  earlier 
if  they  prefer,  or  if  the  last  survivor  prefers,  the  fund 
shall  be  used  to  carry  into  effect  the  agreement  existing 
between  the  three  to  endow,  as  soon  as  practicable  or 
convenient,  a  room  in  an  approved  hospital  as  a  means 
of  preserving  the  memory  of  their  lamented  brother 
Oeorge."  This  codicil  was  not  attested  by  subscribing 
witnesses.  There  were  five  codicils  to  the  will,  only  the 
two  above  mentioned  having  any  bearing  on  the  ques- 
tions at  issue  in  this  case.  John  B.  Anderson  died  De- 
cember 21,  1909,  and  William  C.  Anderson,  November 
25, 1910. 

William  Anderson  appointed  William  C.  Anderson 
his  executor  to  whom  letters  were  duly  issued.  The  ex- 
ecutor died  without  having  filed  an  account,  which  was 
filed  for  him  by  his  executrix,  Lizzie  Pershing  Anderson, 
his  wif^  on  August  7, 1911.  The  account,  after  certain 
voluntary  surcharges  had  been  made,  showed  a  balance 
for  distribution  of  |90,996.42. 

The  only  part  of  William  Anderson's  estate  in  contro- 
versy here  is  what  is  known  as  Gteorge's  share.  Lizzie 
Pershing  Anderson,  the  widow  of  William  C.  Anderson 
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contends  that  the  fourth  codicil  is  an  absolute  nullity 
and  therefore  powerless  to  revoke  or  modify  any  other 
part  of  the  will. 

The  learned  judge  of  the  Orphans'  Court  filed  an  ex« 
haustive  opinion  in  which  he  dealt  at  length  with  the 
contentions  of  the  several  claimants  to  the  fund  for  dis- 
tribution. He  held  that  the  testator  by  his  will,  had  di- 
vided the  residue  of  his  estate  into  six  equal  shares,  and 
that  George's  share  was  one-sixth  thereof;  that  by  the 
first  codicil  Oeorge's  share  was  given  to  Anna,  Hattie 
and  William;  that  by  the  fourth  codicil  the  absolute  es- 
tate or  interest  in  the  share  given  to  Anna,  Hattie  and 
William  in  the  first  codicil  was  cut  down  and  limited  to 
a  life  estate;  that  at  the  death  of  the  survivor  of  the 
three  he  gave  the  share  to  endow  a  room  in  an  approved 
hospital  which  was  for  a  charitable  use;  and  that  the 
charity  failed  because  the  fourth  codicil  had  not  been 
executed  in  the  presence  of  attesting  witnesses  as  re- 
quired by  the  Act  of  April  26,  1855,  P.  L.  328.  Lizzie 
Pershing  Anderson,  executrix  of  William  C.  Anderson, 
deceased,  who  was  executor  of  William  Anderson,  de- 
ceased, took  this  appeal  from  the  decree  of  distribution 
in  so  far  as  the  decree  related  to  Oeorge's  share  of  the 
estate. 

It  must  be  conceded  that  an  absolute  and  uncondi- 
tional estate  or  interest  was  given  George  in  the  one- 
sixth  of  the  testator's  residuary  estate.  It  is  equally 
true  that  the  same  estate  or  interest  was  given  by  the. 
first  codicil  to  Anna,  Hattie  and  William,  the  sisters 
each  taking  one-fourth  and  the  brother  the  one-half  of 
(George's  share.  The  controversy,  as  will  be  observed, 
arises  over  the  construction  of  the  fourth  codicil  which 
the  appellant  contends  is  of  no  validity  and  does  not 
modify  or  affect  the  absolute  estate  or  interest  in 
George's  share  bequeathed  in  the  first  codicil.  The  rea- 
sons assigned  for  this  position  are  not  convincing.  The 
intent  of  the  testator,  disclosed  by  his  will,  is  clear.  He 
intended  to  and  did  give  George  one-sixth  of  the  resid- 
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nary  estate.  The  langaage  of  the  first  codicil  is  equally 
decisive  of  Us  intention  to  give  George's  share  to  Anna, 
Hattie  and  William  in  the  proportions  therein  named, 
as  ^^this  is  George's  wish."  This  disposition  was  eyi^ 
dentlj  made  after  the  testator  had  consulted  George  and 
in  Tiew  of  the  bitter's  anticipated  early  demise.  Thns 
far  there  is  no  plausible  ground  for  dispute  as  to  the 
testamentary  intent.  The  third  paragraph  of  the  fourth 
codicil  may  be  repeated  in  this  connection:  ''As  re- 
spects George's  share,  as  stated  in  Codicil  No.  1,  it  shall 
lie  divided  between  Anna,  Hattie  and  William.  The 
ahare  of  any  deceased  one  shall  go  to  the  others  or  other, 
After  the  death  of  all  three,  or  earlier  if  they  prefer,  or 
if  the  last  survivor  prefers,  the  fund  shall  be  used  to 
carry  into  effect  the  agreement  existing  between  the 
three  to  endow,  as  soon  as  practicable  or  convenient,  a 
room  in  an  approved  hospital  as  a  means  of  preserving 
the  memory  of  their  lamented  brother  George."  The 
codicil  was  executed  subsequently  to  George's  death, 
and,  as  is  apparent  from  its  language,  after  a  conference 
between  the  testator  and  the  three  legatees,  as  to  the 
final  disposition  of  George's  share.  The  first  clause,  it 
will  be  observed,  directs  the  share  to  be  divided  between 
the  three  children.  Standing  alone,  this  would  vest  the 
absolute  interest  or  estate  of  the  share  in  the  three  chil- 
dren where  the  first  codicil  placed  it  The  very  next 
sentence,  however,  shows  the  change  of  mind  in  the  tes- 
tator, and  that  he  did  not  intend  to  give  any  of  the  chil- 
dren an  absolute  estate.  He  says :  ''The  share  of  any 
deceased  one  shall  go  to  the  others  or  other."  This  is 
followed  immediately  by  language  which  shows  his  in- 
tention as  to  the  ultimate  disposition  of  the  share,  and 
is  appropriate  and  sufBcient  to  vest  the  estate.  "After 
the  death  of  all  three,"  says  the  testator,  "the  fund 
(George's  share)  shall  be  used  to  carry  into  effect  the 
agreement  existing  between  the  three"  to  endow  a 
charity.  This  provision,  read  in  connection  with  the 
one  immediately  preceding  it,  distinctly  and  unequivo- 
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cally  cuts  down  and  limits  the  absolute  estate  given 
in  the  first  codicil  to  a  life  estate  in  the  three  lega- 
tees. It  also  declares  that  the  fund  shall  be  used  to 
establish  a  charity^  which  is  a  valid  disposition  of  the 
remainder  after  the  particular  life  estates.  The  lan- 
guage of  the  paragraph  leaves  no  doubt  whatever  as  to 
the  disposition  the  testator  intended  to  and  did  make  of 
tbe  share  of  his  estate  originally  given  to  his  son  George. 
The  conference  between  him  and  the  three  legatees  after 
Oeorge's  death  resulted  in  his  making  the  fourth  codicil. 
This  was  to  carry  out  a  desire  on  the  part  of  the  legatees 
that  the  share  should  be  used  ultimately  as  ^^a  means  of 
preserving  the  memory  of  their  lamented  brother 
George."  It  was  equally  effective  to  create  life  estates 
in  the  fund  for  the  legatees. 

The  bequest  to  the  hospital  was  sufficient  as  to  the 
object  of  the  charity^  but  whether  it  was  or  not  is  im- 
material in  view  of  the  fact  that  the  charity  failed  be- 
cause the  codicil  was  not  attested  by  two  credible  wit- 
nesseSy  as  required  by  the  Act  of  April  26^  1855,  P.  L. 
328,  1  Purd.  595.  The  act  declares  the  bequest  to 
charity  void  and  provides  that  the  fund  shall  go  as 
therein  directed.  The  whole  codicil  was  not  void, 
however,  because  it  was  not  executed  as  required  by 
the  Act  of  1855.  The  provision  for  the  life  estates 
was  valid  and  vested  them  in  the  life  tenants :  Moore's 
Est,  198  Pa.  611.  The  purpose  of  the  testator  was 
to  provide  for  the  three  legatees  during  life  and  was 
therefore  legal.  The  life  estates  were  not  created  for 
an  unlawful  purpose,  nor  to  carry  out  an  illegal  scheme. 
The  provision  for  the  charity  was  not  illegal.  The  par- 
ticular estates  and  the  remainder  were  carved  out  of  the 
same  fund  or  properly,  and  were  distinct  and  inde- 
pendent of  each  other.  The  provision  as  to  the  particu- 
lar estates  is  a  valid  testamentary  disposition  of  the 
property,  and  the  fourth  codicil  having  been  properly 
executed,  the  first  codicil  was  revoked. 

The  charity  being  void  by  reason  of  the  codicil  not 
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haying  been  executed  in  accordance  with  the  Act  of 
1855,  the  fund  went  to  the  testator's  next  of  kin.  The 
act  provides  that  the  invalid  beqnest  shall  ^^go  to  the 
reriduary  legatee  or  devisee,  next  of  kin  or  heirs,  ac- 
cording to  law/'  Here  there  is  no  residuary  clause  dis- 
posing of  the  fund  bequeathed  to  charity,  and  hence  it 
goes  to  the  next  of  kin,  the  persons  entitled  under  the 
intestate  laws:  Kane's  Est,  185  Pa.  544;  Hoffer's  Est., 
161  Pa.  331. 

We  agree  with  the  appellant's  contention  that  it  is 
a  general  canon  of  construction  that  words  of  surviv- 
orship in  a  will  refer  to  the  death  of  the  testator.  But 
tUs  should  not  be  held  to  be  a  hard  and  fast  rule  that 
cannot  be  changed  by  the  instrument  itself.  It  must 
always  be  subject  to  the  intention  of  the  testator  as  dis- 
closed by  the  language  of  his  will.  It  is  a  cardinal  rule 
that  the  actual  intent  of  the  testator  must  prevail  when 
it  can  be  ascertained,  and  it  follows  that  words  of  sur- 
vivorship will  relate  to  the  death  of  the  life  tenant  in- 
stead of  the  death  of  the  testator  if  such  intent  is  clear 
from  the  will  itself.  In  Woelpper's  App.,  126  Pa.  562, 
Mr.  Justice  Mttghbll  discusses  the  subject  at  length, 
and  after  referring  to  the  many  cases  on  the  subject  says 
(p.  574) :  "It  may  well  be  doubted  whether  one  or  more 
of  them  (the  cases)  has  not  in  the  desire  already  si>oken 
of  to  reduce  the  uncertainties  of  the  subject  to  a  mini- 
mum, pushed  the  application  of  the  set  general  rule  up 
to  or  beyond  the  true  bound ;  but  the  strongest  and  most 
emphatic  of  them  has  stopped  short  of  deciding  that  the 
mle,  declaring  the  presumed  intent  of  the  word,  sur- 
viving, to  apply  to  the  time  of  the  testator's  death,  shall 
override  the  plain  actual  intent  of  the  testator  to  refer 
it  to  another  period."  In  MuUiken  v.  Earnshaw,  209  Pa. 
226,  the  same  learned  justice  speaking  for  the  court 
says  (p.  229) :  "The  want  of  harmony  in  the  cases 
dealing  with  the  period  to  which  the  words  'then  living* 
or  similar  phrases,  in  a  will,  should  be  applied,  arises 
mainly  from  the  artificial  canon  of  construction  that 
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the  period  intended  is  presmned  to  be  the  death  of  the 

testator The  policy  of  the  later  cases  in  this  State, 

if  not  everywhere,  is  to  get  back  to  the  true  rule  of  look- 
ing only  to  the  actual  intent"  In  many  cases  in  this 
court  it  is  said  that  the  period  of  survivorship  relates 
to  the  death  of  the  testator  unless  the  contrary  intent 
is  apparent 

There  can  be  no  reasonable  doubt,  as  already  sug- 
gested, as  to  the  intention  of  the  testator  in  the  third 
paragraph  of  the  fourth  codicil  to  create  a  life  estate 
or  interest  in  George's  share  for  the  three  legatees.  The 
language  permits  of  no  other  reasonable  interpretation. 
It  is  clear  that  on  the  death  of  one  of  the  three,  his  share 
is  to  go  to  the  other  two  and  the  fund  is  to  be  held  intact 
by  them,  and  on  the  death  of  the  second  one  his  share  is 
to  go  to  the  third  or  remaining  one,  and  the  fund  is  to 
be  held  by  him.  This  is  the  plain  and  undoubted  mean- 
ing of  the  testator's  language  which  is:  ^^the  share  of 
any  deceased  one  shall  go  to  the  others  or  other."  This 
is  followed  by  the  provision  that  ^^after  the  death  of  all 

three,  the  fund  shall  be  used to  endow a 

room  in  an  approved  hospital,"  which  clearly  limits  the 
estate  held  by  each  of  the  three  legatees  to  a  life  interest 
in  Oeorge's  share.  The  remainder  was  disposed  of  in  a 
bequest  to  charity  which  failed  by  reason  of  the  failure 
to  have  the  codicil  properly  attested.  It  is  manifest 
from  his  language  that  the  testator  intended  the  share 
should  be  held  for  the  use  of  the  life  tenants  and  the 
survivor  of  them,  and  should  not  go  over  until  the  death 
of  the  latter  whenever  that  might  occur.  To  carry  out 
his  purpose  in  disposing  of  the  fund  for  distribution,  it 
is  absolutely  necessary  that  the  words  of  survivorship, 
as  here  used,  must  be  construed  to  relate  to  the  death 
of  the  surviving  life  tenant  and  not  to  the  death  of  the 
testator.  We  therefore  think,  in  the  language  of  the 
cases,  that  it  is  apparent  from  the  circumstances  and 
context  that  the  words  of  survivorship  relate  to  the 
death  of  the  survivor  of  the  three  legatees. 
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Whether  a  trnst  was  created  to  secure  the  fund  after 
the  expiration  of  the  life  estate  becomes  immaterial  to 
the  appellant  under  the  view  above  expressed  as  to  the 
interpretation  of  the  fourth  codicil^  and  we  express  no 
opinion  upon  it  It  may  be  suggested  that  the  remain- 
der after  the  expiration  of  the  life  estates  can  be  fully 
protected  by  proceedings  under  the  acts  of  assembly 
passed  for  die  purpose. 

The  decree  is  affirmed. 


Stephanik  v.  Baltimore  &  Ohio  Railroad  Company, 
Appellant 

Negligence — Bailroade — Employees — Scope   of  duty  —  Ejecting 
penon  from  engine — Bules  of  company. 

1.  Where  a  child,  not  a  trespasser,  is  upon  an  engine  of  a  rail- 
road company,  there  is  a  duty  resting  upon  the  engineer  or  fire- 
man in  .putting  bim  off  to  see  that  he  is  not  ejected  in  such  a 
manner  as  to  imperil  his  life  or  limb,  and  this  duty  is  no  less  im- 
peratiTe  because  the  child  is  held  as  a  prisoner  in  the  cab,  in  con- 
sequence of  an  unauthorized  act  of  an  employee  of  defendant  com- 
pany. 

2.  Plaintiff's  child,  a  boy  nine  years  of  age,  while  playing  near 
a  train  of  cars  of  defendant  company,  was  seized  by  the  brakeman 
upon  suspicion  of  having  taken  coal  from  the  cars  and  imprisoned 
in  the  cab  of  the  engine.  A  rule  of  the  company  forbade  any  per- 
son to  be  allowed  in  the  cab  except  the  employees  of  defendant 
oonqpany.  A  few  minutes  later  the  engineer  or  fireman  frightened 
the  child  into  jumping  from  the  engine,  and  in  doing  so  he  fell 
in  front  of  a  moving  locomotive  on  an  adjoining  track  and  was 
killed.  Held,  the  act  of  the  engineer  or  fireman  in  frightening  the 
ehild  from  the  cab  was  within  the  scope  of  his  employment,  and  a 
▼erdict  and  judgment  in  favor  of  the  plaintiff  was  sustained. 

Argued  October  23,  1913.  Appeal,  No.  99,  Oct.  T., 
1913,  by  defendant,  from  judgment  of  C.  P.  Allegheny 
Co.,  May  Term,  1911,  No.  225,  on  verdict  for  plaintiff  in 
the  case  of  Bode  Stephanik  v.  Baltimore  &  Ohio  Bail- 
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road  Company.  Before  Brown,  Mbstrbzat,  Potter, 
Elkin  and  Mosghziskbr,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  the  death  of  plain- 
tiflPs  minor  child.    Before  Brown,  J. 

Verdict  and  judgment  for  plaintiff  for  f3,000.00.  De- 
fendant appealed. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Errors  assigned  were  in  refusing  binding  instructions 
for  the  defendant  and  in  refusing  to  enter  judgment  n. 
o.  V. 

Allen  T.  C.  Gordon,  with  him  William  Watson  Smith, 
of  Gordon  d  Smith,  for  appellant. 

Rody  P.  Marshall,  with  him  Meredith  R,  Marshall,  for 
appellee. 

Opinion  by  Mr.  Justicb  Brown,  January  5, 1914 : 
On  the  morning  of  March  19,  1910,  a  number  of  boys 
got  on  a  coal  train  of  the  defendant  company,  standing 
on  one  of  its  tracks  in  the  City  of  Pittsburgh,  and  threw 
coal  from  the  cars,  which  they  intended  to  gather  up 
and  take  away.  A  brakeman  chased  these  boys  from  the 
cars  up  over  a  hill,  and  motioned  to  the  son  of  the  ap- 
pellee, who  was  about  twelve  years  of  age,  to  come  to 
him.  It  does  not  appear  that  this  boy  had  been  on  the 
cars  or  had  participated  in  any  way  in  taking  coal  from 
them.  As  he  approached  the  brakeman  the  latter  seized 
him,  and  having  dragged  him  to  the  engine  at  the  head 
of  the  train,  lifted  him  up  into  the  cab,  where  the  en- 
gineer or  fireman  took  charge  of  him.  The  brakeman 
said  to  a  bystander  that  he  intended  to  take  the  boy  to 
Connellsville.  A  few  moments  later  the  engineer  or 
fireman  frightened  the  little  fellow  into  jumping  from 
the  engine,  and  in  doing  so  he  fell  in  front  of  a  moving 
locomotive  on  the  adjoining  track  and  was  instantly 
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killed.  This  action  by  his  widowed  mother  is  for  the  re- 
covery of  damages  for  his  death,  which  she  charges  to 
the  negligence  of  one  of  the  employees  of  the  defendant 
comi>any. 

Appellant's  plea  to  avoid  responsibility  for  the  death 
of  appellee's  son  is  that  the  brakeman  acted  without  the 
scope  of  his  employment  in  seizing  the  boy  and  drag- 
ging him  to  the  engine,  and  that  the  same  is  true  of  the 
engineer  or  fireman  in  detaining  him  there  for  a  few 
moments  and  then  fri^tening  him  off.  Whether  the 
brakeman  exceeded  his  authority  as  an  employee  of  the 
defendant  in  grabbing  the  boy  and  placing  him  on  the 
engine  is  not  a  material  question,  and  we  need  not  pass 
upon  the  correctness  of  the  ruling  of  the  court  below 
that  in  so  doing  he  was  not  acting  within  the  scope  of 
his  authority,  for  the  boy  was  not  injured  by  anything 
that  was  done  in  seizing  him,  dragging  him  to  the  en- 
gine and  putting  him  on  it  Nor  was  he  injured  by 
anything  that  the  engineer  or  fireman  did  in  detaining 
him  there.  He  was  on  the  engine  against  his  will,  and 
was  in  no  sense  a  trespasser;  but,  suppose  he  bad  been, 
there  was  a  duly  resting  upon  the  engineer  or  fireman 
in  putting  him  off  to  see  that  he  was  not  ejected  in  such 
a  manner  as  to  imperil  his  life  or  limb,  and  surely  that 
duty  was  no  less  imperative  because  he  was  held  as  a 
prisoner  in  the  cab  of  the  engine,  even  though  his  im- 
prisonment there  was,  as  counsel  for  appellant  contend, 
an  unauthorized  act  of  an  employee  of  the  defendant 
The  boy  was  upon  the  engine,  and  one  of  the  rules  of  the 
company,  which  it  offered  in  evidence  on  the  trial  of  the 
case,  forbade  his  being  there.  That  same  rule  provided 
that  the  engineer  would  be  held  responsible  for  failure 
to  enforce  it.  It  is,  therefore,  idle  to  say  that  the  en- 
gineer or  fireman  by  his  side  was  not  acting  within  the 
scope  of  duty  to  the  appellant  when  he  undertook  to 
remove  the  boy  from  the  engine.  With  the  situation 
thus  clarified,  the  cases  upon  which  learned  counsel  for 
appellant  rely  are  utterly  without  application.     The 
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tilirrow  question  in  this  case  is,  Was  the  evidence  suffi- 
cient for  a  finding  that  the  engineer  or  fireman  had 
acted  negligently  in  frightening  the  boy  from  the  en- 
gine? If  he  had  so  acted,  his  negligence,  in  an  act  per- 
formed in  the  line  of  duty,  was  the  negligence  of  the  em- 
ployer. How  can  it  be  questioned  that  the  evidence  jus- 
tified the  finding  of  negligence?  The  terrified  boy, 
barely  twelve  years  of  age,  was,  according  to  the  con- 
tention of  the  appellant,  unlawfully  upon  one  of  its  en- 
gines, for  its  rules  forbade  his  presence  there,  no  matter 
how  he  got  there,  and,  if  he  was  unlawfully  there,  it  was 
the  duty  of  the  engineer  or  fireman  to  lawfully — ^that  is, 
without  negligence — ^put  him  oflf.  But  what  was  done 
by  the  engineer  or  fireman  in  performing  that  duty? 
Answer  to  this  is  found  in  the  following  words  taken 
from  appellant's  history  of  the  case :  'This  littie  boy, 
while  innocently  standing  on  the  tracks  of  the  railroad 
company,  was  captured  by  a  brakeman  and  carried 
forcibly  against  his  will  to  an  engine  of  a  freight  train 
where  he  was  handed  over  to  the  custody  of  the  engineer 
or  fireman  who,  after  playing  with  him  for  some  time, 
frightened  him  into  jumping  off  the  engine  directiy  in 
the  path  of  another  engine  passing  at  that  moment  on 
the  adjoining  track,  so  that  he  was  run  over  and  killed." 
The  engineer  or  fireman  knew  that  a  train  of  cars  was 
likely  to  pass  at  any  time  on  the  adjoining  track,  and, 
if  he  had  but  glanced  along  it  as  he  was  frightening  the 
boy  from  the  engine,  he  would  have  seen  the  approach- 
ing locomotive  which  an  instant  later  struck  and  killed 
the  lad.  Enright  v.  Pittsburgh  Junction  Railroad  Gom- 
paaiy,  198  Pa.  166,  and  Pollack  v.  Pennsylvania  Bail- 
road  Company,  210  Pa.  634,  are  conclusive  of  the  right 
of  the  appellee  to  recover,  and  the  court  below  correctiy 
so  held. 
Judgment  affirmed. 
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McQonigal  v.  Pittsburgh  Railways  Company, 
Appellant 

Negligence — Street  raUwaye — Pedeetrtane  crossing  track — Con* 
iributory  negligence-charge — Damages. 

1.  If  the  court  assume  .the  existence  of  certain  facts  to  be  shown 
liy  the  eyidence,  it  should  instruct  the  jury  clearly  and  distinctly 
as  to  the  law  applicable  to  those  facts. 

2.  In  an  action  against  a  stieet  railway  company  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff  through  being 
hit  by  a  car  while  crossing  defendant  company's  tracks  at  the  in- 
tersection of  two  city  streets,  where  the  testimony  of  the  plaintiff 
himself  is  sufficient  to  carry  the  case  to  the  jury,  and  the  defendant 
produces  witnesses  from  whose  testimony  the  jury  is  warranted  in 
finding  that  the  defendant  company  was  without  negligence,  and 
ihaX  the  plaintiff,  who  admittedly  had  a  Tiew  of  fifty  feet  in  the 
direction  from  which  the  car  came,  started  to  cross  the  track  wh^ 
the  car  was  within  about  six  or  seven  feet  of  him,  the  court  com- 
mits error  in  charging  that,  if  the  jury  should  believe  the  testi- 
mony of  the  defense,  the  question  as  to  whether  or  not  plaintiff 
was  goilty  of  contributory  negligence  would  then  be  for  them  to 
decide,  as  such  conduct  on  the  part  of  the  plaintiff  would  have 
been  negligence  and  the  court  should  have  so  instructed  the  jury. 

3.  In  such  a  case,  the  court  committed  error  in  instructing,  ^1i 
the  bell  did  ring  and  the  lights  were  lit  and  the  headlight  shining, 
did  this  man,  within  six  feet  of  the  approach  of  a  car,  in  that 
dangerous  weather,  did  he  cross  then  and  there  under  that  condi- 
tion? If  he  did  he  ought  not  to  recover,  and  the  verdict  ought  to 
be  for  the  defendant,''  as  this  left  it  to  the  discretion  of  the  jury 
to  determine,  if  they  found  such  facts  to  exist,  whether  the  plain- 
tiff was  guilty  of  negligence  or  not.  The  court  should  have  in- 
structed the  jury  that,  if  they  found  from  the  evidence  the  facts 
to  be  as  stated,  the  plaintiff  was  guilty  of  negligence  and  there 
could  be  no  recovery. 

4.  It  is  the  duty  of  the  court  in  cases  of  this  character  to  see 
bj  the  charge  that  the  jury  keeps  within  its  province  in  finding 
the  facts  from  the  evidence  and  not  permit  it  to  find  facts  which 
are  not  established  by  any  evidence  in  the  case. 

5.  It  is  the  duty  of  the  plaintiff  in  negligence  cases  to  establish 
by  proper  testimony  the  damages  which  he  claims  to  have  sus- 
tained, and  if  he  fails  to  do  so,  the  question  c&nnot  be  submitted'to 
the  jury. 
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Argued  October  23,  1913.  Appeal,  No.  100,  Oct  T., 
1913,  by  defendant,  from  judgment  of  0.  P.  Allegheny 
Co.,  Sept  T.,  1910,  No.  159,  on  verdict  for  plaintiflf  in 
case  of  James  E.  McGtonigal  v.  Pittsburgh  Railways 
Company.  Before  Brown,  Mbstrbzat,  Potter,  Elkin 
and  MosoHZiSKBR,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Cohen,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  for  plaintiff  for  |3,500,  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  various  instructions  of  the  court. 

Walter  M.  Lindsay y  with  him  Clarence  Burleigh  and 
William  A.  Challener,  for  appellant. 

L.  K.  Porter,  for  appellee. 

Opinion  by  Mr.  Justice  Mestrezat,  January  5, 1914 : 
This  is  an  action  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  resulting  from  a  collision  with  a 
car  of  the  defendant  company  at  the  intersection  of 
Penn  avenue  and  Thirty-third  street  in  the  City  of 
Pittsburgh.  The  defendant  company  has  two  tracks  on 
Penn  avenue,  one  for  east  bound  cars  and  the  other  for 
west  bound  cars.  The  accident  occurred  about  half 
past  eight  on  the  evening  of  January  6, 1910.  The  plain- 
tiff testified  that  he  came  out  of  Neckerman's  saloon  on 
the  northwest  corner  of  Thirty-third  street  and  Penn 
avenue  and  started  across  the  avenue ;  that  when  he  got 
to  the  curbstone  he  looked  up  and  down  to  see  if  there 
was  a  car  in  sight  and  could  see  none ;  that  he  then  pro- 
ceeded but  before  stepping  on  the  track  he  looked  up  and 
down  again  and  there  was  no  car  in  sight;  that  there 
were  no  signals  given  of  an  approaching  car;  that  when 
he  stepped  across  the  second  rail  of  the  west  bound  track 
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he  was  hit  by  a  car  and  badly  injured.  He  also  testified 
that  he  could  see  about  fifty  feet^  or  fifteen  feet  beyond 
the  Thirty-third  street  overhead  bridge^  in  the  direction 
from  which  the  car  was  approaching,  and  that  he  did  not 
see  or  hear  the  car  until  it  struck  him.  He  introduced 
testimony  to  show  that  it  was  a  bad  night,  that  it  was 
windy,  and  snow  and  sleet  were  falling.  His  evidence 
also  tended  to  show  that  at  the  time  the  accident  OC' 
curred  the  car  was  running  at  the  rate  of  fifteen  or 
twenty  miles  an  hour. 

The  defendant  company  denied  that  it  was  guilty  of 
negligence  in  the  operation  of  its  car,  and  alleged  that 
the  plaintiff's  injuries  resulted  from  his  own  negligence. 
It  introduced  testimony  from  which  the  jury  would  have 
been  warranted  in  finding  that  the  car  was  running 
about  seven  miles  an  hour;  that  the  headlight  and  lights 
VI  the  car  were  burning;  and  that  the  gong  was  sounded 
while  the  car  was  approaching  the  crossing.  The  mo- 
torman  testified  that  when  the  car  was  about  seventy- 
five  feet  from  the  bridge  he  saw  a  man  leave  Necker- 
man's  saloon,  come  to  the  curb  and  step  down  within 
four  feet  of  the  track ;  that  he  stood  there  a  second  or 
so  and  started  across  the  track  when  the  car  was  within 
about  six  or  seven  feet  of  him ;  that  he  applied  the  brake 
at  once  and  the  rails  being  wet  the  car  slid  and  caught 
the  plaintiff's  left  leg  and  threw  him  onto  the  east  bound 
track.  The  learner  who  was  running  the  car  testified 
that  when  the  car  was  within  about  twelve  feet  of  the 
bridge  he  saw  a  man  within  two  feet  of  the  first  rail  of 
the  track ;  that  the  man  at  once  put  his  foot  on  the  rail ; 
that  he  looked  towards  the  headlight  and  made  a  jump 
across  the  track  but  was  hit  on  the  left  leg  by  the  fender 
of  the  car;  and  that  the  car  was  about  six  or  eight  feet 
from  the  plaintiff  when  he  reached  the  first  rail  of  the 
track.  There  were  other  witnesses  called  who  corrobo- 
rated parts  of  the  testimony  of  the  motorman  and  the 
leammr. 
The  case  was  submitted  to  the  jury  and  a  verdict  was 
Vol.  ocxLm- 
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rendered  for  the  plaintiff  on  which  judgment  was  en- 
tered. .  The  defendant  company  has  taken  this  appeal. 

There  are  seven  assignments  of  error  and  they  all  re- 
late to  the  charge  of  the  court  It  is  contended  that  the 
charge  had  a  tendency  as  a  whole  to  magnify  the  theory 
of  the  plaintiff  and  to  minimize  that  of  the  defendant 
company  to  the  prejudice  of  the  company.  It  is  claimed 
that  the  court  erred  in  submitting  to  the  jury  to  deter- 
mine questions  of  law  which  was  the  province  of  the 
court  and  not  that  of  the  jury.  It  is  further  claimed  by 
the  appellant  that  the  charge  was  inadequate  and  mis- 
leading as  to  the  measure  of  damages. 

In  that  part  of  the  charge  embraced  in  the  second 
assignment  the  court  said :  ''The  theory  of  the  defense 
is  that  this  man  crossed  over  a  crossing  at  Thirty-third 
street  and  Penn  avenue  near  the  Junction  bridge  cross- 
ing Penn  avenue,  when  a  car  was  within  five  or  six  feet 
of  him.  In  view  of  the  condition  of  the  street  at  that 
time  as  to  ice  and  snow  and  the  character  of  the  weather, 
if  he  did  so,  if  the  car  was  really  within  five  or  six  feet 
of  him  when  he  jumped  off  the  curb  or  when  he  put  his 
foot  on  the  first  rail  of  the  westbound  track  on  which  he 
was  hurt,  if  he  did  so,  was  he  or  was  he  not  guilty  of 
contributory  negligence?"  We  think  this  instruction 
was  erroneous  in  that  it  left  to  the  jury  to  determine 
the  law  on  a  state  of  facts  which  convicted  the  plaintiff 
of  manifest  negligence  and  should  have  been  so  declared 
by  the  court  If  the  evidence  disclosed  the  facts  stated 
by  the  learned  judge  the  plaintiff  was  clearly  guilty  of 
negligence  and  the  court  should  not  have  told  the  jury 
that  it  was  for  them  to  decide  whether  he  was  guilty  of 
contributory  negligence.  Under  all  the  authorities  such 
conduct  on  the  part  of  the  plaintiff  is  negligence  and  the 
court  should  have  so  instructed  the  jury. 

It  was  also  error  for  the  learned  judge  to  instruct  the 
jury  as  he  did  in  that  part  of  his  charge  contained  in  the 
third  assignment  wherein  he  said :  ''If  the  bell  did  ring 
and  the  lights  were  lit  and  the  headlight  shining,  did 
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tbifl  man,  within  six  feet  of  the  approach  of  a  car^  in 
that  dangerous  weather^  did  he  cross  then  and  there 
under  that  condition?  If  he  did  he  ought  not  to  recover, 
and  the  verdict  ought  to  be  for  the  defendant''  This 
clearly  left  it  to  the  discretion  of  the  jury  to  determine, 
if  they  found  such  facts  to  exist,  whether  the  plaintiiff 
was  guilty  of  negligence  or  not  Like  the  language  com- 
plained of  in  the  second  assignment  it  was  sufficient  to 
convict  the  plaintiff  of  negligence  and  the  learned  judge 
should  have  so  instructed  the  jury  as  a  matter  of  law. 
He  should  have  told  the  jury  that  if  they  found  from 
the  evidence  the  facts  to  be  as  he  stated  them  that  the 
plaintiff  was  guilty  of  negligence  and  that  there  could  be 
no  recovery  in  this  action. 

•  There  is  nothing  in  the  charge  which  corrects  the 
errors  complained  of  in  these  two  assignments.  On  the 
contrary,  we  are  inclined  to  think,  although  of  course  it 
was  inadvertence  on  the  part  of  the  learned  court,  that 
the  language  of  the  charge  as  a  whole  did  not  adequately 
present  the  defendant's  case  to  the  jury.  If  the  court 
assume  the  existence  of  certain  facts  to  be  shown  by  the 
evidence,  it  should  instruct  the  jury  clearly  and  dis- 
tiQctly  as  to  the  law  applicable  to  those  facts.  In  each 
of  the  instances  referred  to  above,  it  was  important  to 
the  defense  that  the  judge  should  have  plainly  told  the 
jnry  that  if  they  found  the  facts  to  exist  as  he  stated 
them,  the  plaintiff  was  guilty  of  contributory  negligence 
which  prevented  a  recovery  in  the  action,  and  that  they 
should  return  a  verdict  for  the  defendant.  The  plaiii- 
tiff  testified  that  he  stopped  and  looked  for  a  car  and 
eould  see  fifty  feet  in  the  direction  from  which  the  car 
was  approaching,  and  if  the  jury  believed  the  evidence 
(m  the  part  of  the  defendant  that  he  started  to  cross  the 
track  when  the  car  was  within  six  or  eight  feet  of  him; 
he  must  have  seen  the  car  and  was  therefore  guilty  of 
n^^Ugence  as  a  matter  of  law,  and  the  court  should  have 
so  declared. 

The  learned  judge  should  have  called  the  attention  at 
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the  jury  to  the  testimony  in  the  case  and  directed  their 
attention  to  it  in  a  manner  which  would  have  impressed 
it  upon  their  minds.  The  plaintiff^  according  to  his 
own  story^  had  visited  the  Neckerman  saloon  on  the 
northwest  corner  of  Thirty-third  street  and  Penn  avenue 
immediately  before  the  accident.  He  then  started 
across  the  tracks  says  he  stopped  and  looked  both  up 
and  down  the  track  and  seeing  no  car  in  sight  at- 
tempted to  cross  when  he  was  struck  and  injured. 
While  it  was  for  the  jury  to  determine  whether  he  was 
corroborated  or  not  it  was  the  duty  of  the  court  under 
the  circumstances  to  direct  attention  to  the  testimony, 
if  any,  which  corroborated  him,  in  view  of  the  fact  that 
at  least  three  of  the  witnesses  on  the  part  of  the  de- 
fendant, who  had  an  opportunity  to  observe  what  oc-' 
curred  at  the  time  of  the  accident,  testified  to  the  facts 
which  render  it  incredible  that  he  could  have  performed 
his  duty  of  looking  and  listening  for  an  approaching  car 
and  not  have  seen  it  before  he  was  struck.  As  the  case 
goes  back  for  another  trial  we  will  not  comment  further 
on  the  testimony,  only  suggesting,  however,  the  duty  of 
the  court  in  this  and  other  like  cases  to  see  that  the  jury 
keep  within  its  province  in  finding  the  facts  from  the 
evidence,  and  not  permit  it  to  find  facts  which  are  not 
established  by  any  evidence  in  the  case. 

There  is  ground  for  the  complaint  by  appellant  in  the 
fifth  and  seventh  assignments  as  to  the  measure  of  dam- 
ages, but  this  was  doubtless  an  inadvertence  on  the  part 
of  the  learned  judge  iii  the  hurry  of  the  trial  and  will 
not  occur  on  a  retrial  of  the  cause.  It  may  be  sug- 
gested, however,  that  it  is  the  duly  of  the  plaintiff  in 
cases  of  this  character  to  establish  by  proper  testimony 
the  damages  which  he  claims  to  have  sustained,  and  if 
he  fails  to  do  so  the  question  cannot  be  submitted  to  the 
jury.  It  is  a  fact  in  the  case  and,  like  any  other  fact, 
must  be  proven  to  the  satisfaction  of  the  jury.  If,  as 
claimed  by  the  appellant,  there  was  no  evidence  on 
which  the  jury  could  base  an  intelligent  calculation  in 
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determining  the  Iobs  of  earning  power,  the  question 
should  not  have  been  submitted.  The  burden  was  upon 
the  plaintiff  to  produce  such  evidence  and  failing  to  do 
so  the  jury  could  not  be  permitted  to  determine  the  fact 

The  second  and  third  assignments  of  error  are  sus- 
tained,  and  the  judgment  is  reversed  with  a  venire  facias 
de  nova 


Monessen  Borough,  Appellant,  v.  Monessen  Water 

Company. 

Bqyiip — Equity  pleading — Parties — Neceeeary  paHiee. 

1.  A  bill  in  equity  seeking  to  enjoin  the  sale  of  the  property  of  a 
water  company  to  another  corporation  is  defectiye  for  want  of  a 
necessary  party,  where  it  appears  that  such  other  corporation  had 
an  equitable  interest  in  the  property  of  the  water  company  before 
the  filing  of  the  bill,  but  was  not  made  a  party  thereto. 

Corporaiione — Water  campaniee-^Beraughe-^Bight  to  purehoia 
plant  of  water  company — Bale  of  property  hy  water  company-^ 
EquUy--Injunction--Act  of  April  29,  187k,  Sec.  Sk,  Clause  7,  P. 
L78.    . 

2.  A  borough  ordinance  under  which  a  water  company  obtains 
its  franchises,  and  which  provides  the  terms  and  conditions  upon 
which  the  water  company  nmy  enter  the  borough,  is  a  contract,  but 
in  80  far  as  such  ordinance  undertakes  to  reserve  to  the  borough  the 
priviloge  of  purchasing  the  property  and  plant  of  the  water  com- 
pany at  the  expiration  of  twenty  years,  it  simply  recognizes  the 
statutory  powers  conferred  by  the  Act  of  April  29, 1874,  Section  34, 
Clause  7,  P.  L.  73,  and  gives  the  borough  no  greater  rights  and 
privileges  than  it  had  under  the  statute. 

3.  Where  the  privilege  of  purchasing  the  plant  of  a  water  oom- 
pany  at  the  end  of  twenty  years  from  the  grant  of  its  franchise  is 
reserved  to  a  borough,  the  water  company  is  not  required 
dimng  that  entire  period  to  keep  the  identical  machinery  and 
eqiipment  with  which  the  plant  was  first  installed.  It  is  for 
thf  water  company  to  determine  what  equipment  is  necessary  to 
Atfnish  a  proper  supply  of  water,  and  its  internal  management 
ctcmot  be  inquired  into  by  the  courts,  unless  there  is  a  failure 
to  furnish  a  sufficient  supply  of  pure  water  to  the  public  or  a  neg* 
IflCt  to  perform  its  statutory  duties  or  contractual  obligations. 
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4.  A  boroufi^  having  the  right  to  purchase  the  property  of  a 
water  con^any  at  the  expiration  of  twenty  years  from  the  grant  of 
its  franchise  sought  by  bill  in  equity  to  enjoin  the  proposed  sale  of 
a  pumping  station  to  a  steel  company.  It  appeared  that  the  water 
company  had  purchased  other  properties  for  another  pumping 
station,  had  abandoned  the  pumping  station  on  the  property  in 
init  as  Jio.  longer  necessary  and  had  entered  .into  an  agreement 
with  the  steel  company  for  the  sale  of  the  land  occupied  by  such 
station.  The  steel  company  had  paid  two-thirds  of  the  purchase 
price  before  the  filing  of  the  bill,  but  was  not  made  a  party  de* 
fendant  thereto.  The  court  dissolyed  a  preliminary  injunction  and 
dismissed  the  bill.    Held,  no  error. 

Argued  Oct.  9,  1913.  Appeal,  No.  48,  Oct.  T.,  1913, 
by  plaintiff,  from  decree  of  0.  P.  Westmoreland  Co., 
1912,  No.  824,  in  equity,  dismissing  bill  in  equity  for 
Im  &ijunction  in  case  of  The  Borough  of  Monessen  v. 
Monessen  Water  Company.  Before  Fell,  C.  J.,  Brown, 
Hbstbbzat,  Potter,  Elkin,  Stbwart  and  Mosghziskbr, 
JJ.    Affirmed. 

BUI  in  equity  for  an  injunction.  Before  Copblajjd, 
P.  J.,  specially  presiding. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 
^  The  court  on  final  hearing  dissolved  a  preliminary  in- 
junction and  dismissed  the  bill.    Plaintiff  appealed. 

Error  assigned  was  the  decree  of  the  court 

H.  H.  Fisher,  with  him  E.  E.  Bobbins  and\A.  M. 
Wyant,  for  appellant 

John  O.  Frazer,  with  him  James  8.  Moorhead,  Robert 
W.  Smith  and  Robert  J.  Dodds,  for  appellee.— The  Pitts- 
burgh Steel  Company  is  not  a  party  to  the  record  and 
the  court  cannot  make  a  decree  with  respect  to  the  lamd 
occupi^  by  the  pumping  station  in  which  it  had  an 
equitable  interest  at  the  time  of  the  filing  of  the  bill : 
Alexf  user's  App.,  20  W.  N.  C.  283;  Philadelphia  v. 
Riveir  Front  Railroad  Company,  133  Pa.  13^4;  Magujlre 
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T.  Heraty,  163  Pa.  381;  Gilkeson  v.  Thompeon,  210  Pa. 

365. 

The  right  of  the  borough  to  purchase  at  the  expirap 
Hon  of  twenty  years,  does  not  give  it  the  right  to  control 
the  property  of  the  water  comi)any  during  that  period : 
Johnson  Company  y.  Miller,  174  Pa.  605;  Second  Na- 
tional Bank  y.  Gibbs  &  Sterrett  Manufacturing  Ckmi- 
pany,  13  W.  N.  0. 174. 

Opinion  by  Mb.  Justigb  Elkin,  January  6, 1914: 
Nearly  all  of  the  questions  raised  in  this  proceeding 
haye  been  decided  adyersely  to  the  contentions  of  appel- 
lant in  Oreensburg  Borough  y.  Westmoreland  Water 
Ck)mpany,  240  Pa.  481,  the  opinion  in  which  case  was 
handed  down  since  the  filing  of  the  present  bill.  Coun- 
sel for  appellant  frankly  concede  this  and  content  them- 
selyes  with  the  discussion  of  a  single  question  in  their 
printed  argument  It  is  contended  that  the  water  com- 
pany has  no  right  to  sell  its  pumping  plant  to  the  steel 
company  and  the  borough  seeks  to  restrain  that  sale  in 
a  court  of  equity.  It  is  argued  that  the  ordinance  under 
which  the  water  company  obtained  its  franchises  from 
the  borough  constituted  a  contract  between  the  parties 
and  that  the  sale  oi  the  pumping  station  is  in  yiolation 
of  that  contract  It  is  true  the  ordinance  and  its  accept- 
ance did  constitute  a  contract,  but  that  contract  had  to 
do  with  the  terms  and  conditions  upon  which  the  water 
OHnpany  entered  the  borough ;  the  maximum  rates  to  be 
charged  consumers;  and  the  option  or  priyilege  unde^ 
which  the  borough  might  take  oyer  the  property  and 
franchises  of  the  water  company  at  the  expiration  of  the 
twenty-year  period.  The  ordinance  in  so  far  as  it  under- 
took to  reserye  the  priyilege  of.  purchasing  the  property 
and  plant  of  the  water  company  simply  recognized  the 
statutory  powers  conferred  by  the  Act  of  April  29, 1874, 
P.  L.  481.  The  borough  had  no  greater  rights  and  priyi- 
iftges  under  the  ordinance  than  it  had  under  the  statute. 
^T&erefore,  the  iimple  question  for  decision  is,  has  tiie 
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water  company  undertaken  to  do  anything  it  has  not  the 
right  to  do  under  the  law?  Before  filing  the  bill  the 
appellee  water  company  had  purchased  the  properties 
and  franchises  of  two  other  water  companies,  as  it  had 
the  right  to  do,  and  had  determined  to  use  the  pump 
station  formerly  owned  by  one  of  the  water  companies 
which  it  had  purchased.  It  clearly  had  the  right  to  do 
all  of  these  things  and  this  was  the  situation  when  the 
bill  was  filed.  The  borough  is  attempting  to  restrain 
the  water  company  from  abandoning  its  old  pump  sta- 
tion and  from  selling  its  pumping  machinery  and  the 
land  upon  which  the  station  was  erected.  The  ma- 
chinery was  not  sold  but  was  transferred  for  use  in 
another  pump  station,  so  that  the  sale  and  conveyance 
of  the  land  to  the  steel  company  is  about  all  that  r^ 
mains  of  the  controversy  for  the  consideration  of  the 
court  The  steel  company  is  not  a  party  to  the  record 
although  by  an  agreement  in  writing  it  had  become  the 
equitable  owner  of  the  land  several  months  before  the 
bill  was  filed.  At  the  time  of  the  filing  of  the  bill,  the 
steel  company  had  paid  two-thirds  of  the  purchase  price 
and  could  not  be  deprived  of  its  rights  without  being 
given  an  opportunity  to  be  heard.  If  the  borough  de- 
sired to  deny  the  right  of  the  steel  company  to  purchase 
the  land  in  question,  it  should  have  been  made  a  party 
either  at  the  time  of  filing  the  bill,  or  by  subsequent 
amendment,  but  this  was  not  done.  On  this  ground 
alone  the  bill  might  very  properly  be  dismissed. 

We  do  not  rest  our  decision  on  this  ground,  but,  under 
the  facts  as  found  by  the  learned  court  below,  the  water 
company  acted  within  its  legal  rights  and  was  not 
bound  to  keep  and  maintain  the  old  pump  station,  nor 
the  land  upon  which  it  was  erected,  when  in  the  proper 
development  of  its  business,  it  was  no  longer  necessary 
to  do  so.  The  privilege  of  purchasing  at  the  end  of 
twenty  years  does  not  mean  that  the  water  company 
must  during  that  entire  period  keep  and  maintain  the 
identical  mains,  machinery,  equipment  and  plant  that 
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were  first  installed.  Such  a  construction  of  the  ordi- 
nance and  the  law  might  seriously  interfere  with  the 
serrice  of  the  water  company  and  the  rights  of  the 
public  to  demand  a  sufficient  supply  of  pure  water.  In 
the  first  instance  it  is  for  the  water  company  to  deter- 
mine what  machinery  and  equipment  are  necessary  to 
furnish  a  proper  supply  of  water,  and  matters  relating 
to  the  internal  management  Will  not  be  inquired  into  by 
courts  unless  there  is  a  failure  to  furnish  a  sufficient 
supply  of  pure  water  to  the  public,  or  there  is  neglect  to 
perform  statutory  duties  or  contractual  obligations. 
In  the  case  at  bar  the  water  company  having  decided 
to  abandon  the  old  pump  station,  and  to  supply  water  to 
the  public  through  another  station,  which  as  disclosed 
by  the  record  answered  the  purpose  as  well  or  better, 
there  is  no  necessity  for  retaining  the  land  upon  which 
the  old  station  was  erected,  and  it  would  be  an  extreme 
exercise  of  judicial  power  to  deny  interested  parties  the 
right  to  sell  and  convey  on  one  side  and  to  purchase  and 
pay  for  on  the  other.  The  learned  counsel  for  appellant 
has  not  cited  a  single  case  which  sustains  the  conten- 
tion that  the  water  company  was  without  power  to  sell 
and  convey  the  abandoned  pump  station.  As  we  view  it 
the  appeal  is  without  merit  and  cannot  prevail. 
Decree  affirmed  at  cost  of  appellant. 


Smith  V.  Stoner,  Appellant 

Negligence-^Mines  and  mining — Master  and  servant — Driver — 
Assumption  of  risk — Contrihidory  negligence — Act  of  May  15, 
189S,  Article  XX,  Section  1,  Rule  S;  Article  XXII,  Section  1,  P.  L. 
52^ase  for  jury. 

1.  Where  the  failure  of  a  mine  operator  to  comply  with  the 
Act  of  May  16,  1898,  Article  XX,  Section  1,  P.  L.  62,  Rule  8, 
which  provides  that  all  entries  at  '^uch  places  where  road  grades 
Beceasitate  sprags  or  brakes  to  he  applied  or  removed  shall  have 
a  clear  level  width  of  two  and  one-half  feet  between  the  side  of 
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car  and  the  rib,  to  allow  the  driver  to  pass  his  trip  safely  and  to 
keep  clear  of  the  cars/'  results  in  injuries  to  an  employee,  such 
operator  is  guilty  of  actionable  negligence,  and  the  doctrine  of  as* 
sumption  of  risk  is  not  applicable. 

2.  A  mine  is  not  excepted  from  the  provision  of  such  act  by 
Article  XXII,  Section  1  thereof,  providing  'provisions  of  this 
act  shall  not  apply  to  any  mine  employing  less  than  ten  persons 
in  any  one  period  of  twenty-four  hours,"  where  it  appears  from  the 
evidence  that  when  the  entry  was  constructed  twelve  or  thirteen 
men  in  each  twenty-four  hours  were  working  in  the  mine,  although 
there  was  no  evidence  as  to  how  many  men  were  employed  when  the 
accident  occurred.  After  a  mine  has  once  been  brought  within  the 
act,  it  is  presumed  to  remain  there  until  something  appears  to  the 
contraiy. 

8.  In  an  action  to  recover  damages  for  the  death  of  plaintifTs 
husband,  a  driver  in  a  coal  mine  operated  by  defendant  without  a 
certified  mine  foreman,  the  case  is  for  the  jury  and  a  verdict  and 
judgment  for  the  plaintiff  will  be  sustained  where  it  appears  that 
the  plaintiff  at  the  time  of  the  accident  was  working  in  an  entry 
which  had  been  cut  under  the  personal  supervision  of  the  defend- 
ant; that  the  track  had  been  laid  therein  by  defendant's  servants, 
and  that  no  room  was  provided  on  the  right  hand  side  of  the  track 
going  out,  and  only  a  space  of  about  three  feet  on  the  left  hand 
side,  which  narrowed  to  six  or  eight  inches  between  the  cars  and 
the  wall  of  the  entry;  that  at  such  a  narrow  part  a  post  protruded 
from  the  wall  near  the  point  where  it  was  necessary  to  sprag  the 
wheels  on  one  side  of  a  loaded  car  in  taking  out  a  trip,  the  sprag- 
ging  being  done  on  the  left  hand  side;  that  such  entry  was  dark, 
the  only  light  furnished  being  that  from  the  miner's  lamps;  that 
while  spragging  seven  moving  cars  plaintiff's  husband  was  caught 
between  the  wall  and  the  cars,  sustaining  injuries  resulting  in  his 
death;  and  that  deceased  declared  to  persons  who  found  him 
lying  on  the  ground,  in  intense  pain,  that  while  running  along- 
side of  his  trip  he  had  stumbled  and  had  caught  hold  of  the  post 
in  an  effort  to  save  himself,  but  that  the  trip  carried  him  through 
and  that  he  was  caught  between  the  rib  and  the  cars. 

Evidence — Declaratione — Bee  geeta. 

4.  Evidence  of  the  declarations  of  an  employee  killed  in  a  min^ 
accident,  describing  the  manner  in  which  the  accident  occurred, 
are  admissible  as  part  of  the  res  gestSB  where  such  declarations 
were  made  within  half  an  hour  after  the  accident  and  to  the  first 
persons  who  appeared  upon  the  scene,  while  the  declarant,  who  had 
been  suffering  intense  pain  from  the  time  he  was  injured,  was  lying 
upon  the  spot  where  he  was  hurt. 
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Appeah — Beview  of  conflicting  taiithonu — Verdict  for  plaintiff. 

5.  Where  a  verdict  has  been  rendered  in  favor  of  a  plaintiff  the 
evidence  on  appeal  must  be  looked  upon  in  the  light  most  favorable 
to  the  plaintiff,  and  wherever  there  is  a  conflict  in  the  testimony 
the  point  involved  must  be  determined  in  his  favor. 

Argned  Oct.  11, 1913.  Appeal,  No.  125,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Somerset  Co., 
Sept.  T.,  1910,  No.  218,  on  verdict  for  plaintiff  in  case  of 
Evelyn  Smith  y.  H.  E.  Stoner,  trading  and  doing  busi- 
ness as  The  Stoner  Coal  Company.  Before  Fbll,  C.  J., 
Bbown,  Mestrbzat,  Pottbb  and  Mosghziskeb,  J  J.  Af- 
firmed. 

Trespass  to  recover  damages  for  the  death  of  plain- 
tilFs  husband.    Before  Bbsd,  P.  J.,  specially  presiding. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |3,635,  and  judgment  thereon. 
Defendant  appealed. 

Errors  ctssigned  were  various  instructions  to  the  jury, 
various  rulings  of  the  trial  judge,  the  refusal  of  the 
court  to  direct  a  verdict  for  defendant  and  to  enter 
judgment  for  defendant  n.  o.  v. 

Charley  F.  Vhl,  Jr.,  with  him  Charles  H.  Ealy,  for  ap- 
pellant. 

Norman  T.  Boose,  for  appellee. 

Opinion  by  Mb.  JusncB  Mosghziskbr,  January  5, 
1914: 

On  March  21,  1910,  Howard  C.  Smith  was  severely 
injured  while  engaged  as  a  driver  in  a  coal  mine  oper- 
ated by  tbe  defendant,  and  died  the  following  day;  his 
widow^brought  an  action  in  trespass  alleging  that  her 
husband's  injuries  and  death  were  due  to  the  negligence 
of  his  employer  in  not  providing  a  reasonably  safe  place 
for  him  to  work,  as  reqtdred  by  the  common  law  and  tbe 


Digitized  by 


Google 


60  SMITH  i;.  STONER,  AppeUant. 

Opinion  of  the  Court  [248  Pa. 

Act  of  1893,  infra.  The  verdict  was  for  the  plaintiff 
and  the  defendant  has  appealed  from  the  judgment  en- 
tered thereon. 

In  yiew  of  the  verdict,  the  evidence  must  be  looked 
upon  in  the  light  most  favorable  to  the  plaintiff,  and 
wherever  there  is  a  conflict  in  the  testimony  the  point 
involved  must  be  determined  in  her  favor;  from  the 
proofs  thus  considered  the  following  facts  appear:  the 
entry  in  which  the  accident  occurred  was  cut  under  the 
personal  supervision  of  the  defendant  in  the  spring  of 
1909,  and  at  that  time  a  track  was  laid  therein  by 
Howard  G.  Smith  and  other  wx>rkmen  in  the  defendant's 
service;  there  was  no  room  provided  on  the  right  hand 
side  of  this  track  going  out,  but  there  was  a  space  of 
about  three  feet  on  the  left  hand  side  which  gradually 
narrowed  to  six  or  eight  inches  between  the  cars  and  the 
wall  of  the  entry;  at  the  beginning  of  this  narrow  part 
there  was  a  post  set  in  and  slightly  protruding  from  the 
wall;  at  a  point  designated  as  the  ^Hmuckle,''  it  was 
necessary,  owing  to  the  grade,  to  sprag  the  wheels  on  one 
side  of  the  loaded  cars  in  taking  out  a  trip,  and  even 
when  this  was  done,  the  cars  would  descend  at  a  rapid 
pace, — some  witnesses  stating,  as  fast  as  a  man  could 
walk,  and  others  saying,  as  quickly  as  an  ordinary  man 
would  run;  this  spragging  was  done  on  the  left  hand 
side  going  out,  and  if  everything  went  well  there  was 
sufficient  distance  and  space  for  the  purpose;  the  entry 
was  dark,  except  for  the  light  shed  by  the  miners'  lamps, 
and  after  the  wheels  were  spragged  the  drivers  were  in 
the  habit  of  riding  on  the  front  of  the  trip  in  order  to 
shed  light  for  the  mules;  while  spragging  seven  moving 
cars,  and  before  he  could  take  his  place  on  the  front  of 
the  trip,  the  plaintiff's  husband  was  caught  and  dragged 
in  between  the  wall  and  the  cars,  and  thus  sustained  his 
injuries;  he  was  discovered  lying  on  the  track  some 
little  distance  beyond  the  narrow  place  in  the  entry,  and 
the  trip  was  standing  fifty  or  sixty  feet  beyond;  when 
found,  he  had  a  leg  broken,  was  otherwise  injured,  and 
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WBB  suffering  great  pain.  The  defendant  operated  the 
mine  in  question  without  the  assistance  of  a  certified 
foreman.  The  defense  was  assumption  of  risk  and  con- 
tributory negligence,  and  the  defendant  contends  that 
both  of  these  points  should  have  been  ruled  in  his  favor 
as  matters  of  law;  on  the  other  hand,  the  plaintiff  con- 
tends that  these  issues  were  for  the  jury  and  were  prop- 
erly submitted. 

It  is  true  that  the  injured  man  was  thoroughly  fa- 
miliar with  the  condition  of  the  place  in  which  he  was 
working,  but  the  trial  judge  took  the  view  that  the  evi- 
dence justified  a  finding  that  prior  to  the  accident  com- 
plaint had  been  made  by  Smith  to  the  defendant  con- 
cerning the  entry  and  the  latter  had  given  a  promise  to 
remedy  its  condition,  which  his  employee  relied  upon  to 
Ms  injury.  We  are  of  opinion,  however,  that  the  proofs 
are  not  sufficient  to  sustain  such  a  finding.  While  there 
is  ample  evidence  that  after  the  accident  the  defendant 
admitted  he  had  recognized  the  undesirable  condition  of 
tiie  entry  and  had  intended  to  remedy  it  before  anything 
happened  but  '^neglected"  to  do  so,  and  his  own  testi- 
mony shows  that  he  subsequently  widened  the  passage, 
jet,  when  looked  at  as  a  whole,  the  testimony  depended 
upon  for  the  purpose  would  neither  justify  nor  sustain 
a  finding  that  a  promise  of  the  character  alleged  had 
been  made  to  or  relied  upon  by  the  plaintiff's  husband. 
Bnt  the  trial  judge  took  the  further  view  that  the  in- 
juries complained  of  did  not  come  from  a  risk  ordinarily 
incidental  to  the  employment  in  which  Smith  was  en- 
gaged, and  that  the  peculiar  possibilities  of  danger  ex- 
isting at  tbe  place  where  he  worked  were  not  so  obvious 
and  imminent  that  it  should  be  ruled  as  a  matter  of  law 
that  a  reasonably  careful  man  was  bound  to  anticipate 
a  happening  such  as  occurred  and  leave  the  defendant's 
serrice  or  incur  the  risk.  It  is  not  clear  that  the  court 
bdow  was  wrong  as  to  this,  particularly  when  we  con- 
sider that  the  defendant  himself  in  answer  to  the  ques* 
tion,  ''Did  it  look  dangerous  to  you  at  that  point  (the 
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place  of  the  accident)?^'  replied,  "Not  especially,"  and 
subsequently  reiterated  that  in  his  opinion  it  was  "not 
dangerous  there."  But,  be  that  as  it  may,  for  another 
reason,  the  defendant  is  not  in  a  position  to  insist  that 
his  workmen  assumed  this  risk.  The  Act  of  May  15, 
1893,  P.  L.  52,  in  section  1,  of  article  XX,  provides,  in 
effect,  that  all  entries  "at  such  places  where  road  grades 
necessitate  sprags  or  brakes  to  be  applied  or  removed 
shall  have  a  clear  level  width  of  not  less  than  two  and 
one-half  feet  between  the  side  of  the  car  and  the  rib  to 
allow  the  driver  to  pass  his  trip  safely  and  to  keep  clear 
of  the  cars,"  and  the  defendant  failed  to  comply  with 
this  requirement  The  court  below  did  not  consider  this 
aspect  of  the  case  as  controlling,  since  the  statute  in 
question  provides  in  section  1  of  article  XXII:  "The 
provisions  of  this  act  shall  not  apply  to  any  mine  em- 
ploying less  than  ten  persons  in  any  one  period  of 
twenty-four  hours,"  and  the  plaintiff  failed  to  prove  that 
ten  men  were  employed  at  the  time  of  the  accident  The 
only  evidence  introduced  upon  the  subject,  however, 
shows  that  when  the  entry  was  driven  and  the  condi- 
tions created  which  led  to  the  accident,  twelve  to  thir- 
teen men  in  each  twenty-four  hours  were  working  in  the 
mine;  and  although  something  may  have  been  said  by 
counsel  at  the  trial  to  mislead  the  court  on  this  point, 
yet,  a  careful  reading  of  the  testimony  discloses  no  proof 
that  the  situation  was  in  anywise  changed  up  to  the  time 
of  the  accident  After  a  mine  is  once  brought  within 
the  act  it  is  presumed  to  remain  there  until  something 
affirmatively  appears  to  the  contrary;  hence,  on  the 
record  as  presented  in  this  case,  since  the  defendant 
employed  no  mine  foreman  (Bafferty  v.  National  Min- 
ing Co.,  234  Pa.  66,  69)  and  was  himself  fully  cognizant 
of  the  breach  of  the  statute  presented  by  the  condition 
of  the  entry  in  his  mine,  in  law,  he  and  not  his  workmen 
must  be  held  to  have  assumed  the  risk  therefrom  (Demp- 
sey  V.  Buck  Bun  Coal  Co.,  227  Pa.  571,  579;  Walcutt  v. 
Erie  Coal  &  Coke  Co.,  226  Pa.  204,  211;   Bollinger  v. 
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Giystal  Sand  Co.,  232  Pa.  636,  638;  Amiano  v.  Jones  & 
Langhlin  Steel  Co.,  233  Pa.  523,  526) . 

The  trial  court  could  not  have  held  as  a  matter  of 
law  that  the  injured  man  was  guilty  of  contributory 
negligence.  No  one  witnessed  the  accident,  and  the 
plaintiff  was  entitled  to  the  presumption  that  her  hus- 
band exercised  ordinary  care  under  the  circumstances. 
It  is  quite  possible  that  while  intent  upon  the  work  of 
spragging  the  cars,  in  the  dark  of  the  entry,  he  stum- 
bled and  was  caught  and  dragged  into  the  narrow  space 
without  any  carelessness  on  his  part;  however  this  may 
be,  the  case  was  not  so  clear  that  the  issue  could  be  taken 
from  the  jury  (Cramer  v.  Aluminum  Co.,  239  Pa.  120, 
125,126). 

The  jurors  in  finding  their  verdict  had  to  depend  upon 
the  circumstances  surrounding  the  accident  and  certain 
statements  made  by  the  injured  man.  The  defendant 
contends  that  such  of  these  statements  as  were  put  in  evi- 
dence by  the  plaintiff  should  have  been  refused.  The  wit- 
nesses to  Smith's  declarations  were  the  first  persons 
who  si>oke  to  him  after  the  accident,  and  when  they 
reached  his  side  he  told  them  what  had  happened.  One 
of  them  stated  that  the  injured  man  said  he  was  '^run- 
ning alongside  of  his  trip"  and  ^'tripped  and  caught  hold 
of  the  post  and  tried  to  save  himself  but  the  trip  car- 
ried him  on  through''  and  he  was  '^caught  between  the 
rib  and  the  cars"  and  "twisted  down  through  there," 
and  the  other  witness  gave  testimony  to  the  same  effect 
These  statements  were  admissible  under  our  cases,  since 
there  was  no  marked  break  in  the  continuity  of  events 
to  turn  them  into  a  mere  narrative  of  the  past  Here 
the  declarations  were  made  to  the  first  persons  who  ap- 
peared upon  the  scene,  and  within  a  half  an  hour  after 
the  accident,  while  Smith,  who  had  been  suffering  in- 
tense pain  from  the  time  he  was  injured,  was  lying  upon 
the  spot  where  he  was  hurt;  so  it  was  but  reasonable  to 
c<mclude  that  he  had  no  opportunity  to  deliberate  and 
design, — ^that  is,  none  such  as  to  take  from  his  utterances 
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the  impress  of  spontaneity  (Elkins  v.  McEean,  79  Pa. 
493,  495,  501;  Penna.  B.  B.  Co.  v.  Lyons,  129  Pa.  113, 
121;  Com.  v.  Wemtz,  161  Pa.  591,  593,  596;  Coll  y. 
Easton  Transit  Co.,  180  Pa.  618,  626).  Moreover,  both 
sides  put  the  declarations  in  evidence,  and  the  testimony 
of  at  least  one  witness  produced  by  the  defendant  could 
be  viewed  as  consistent  with  the  plaintifTs  proofs  as  to 
what  her  husband  had  said  concerning  the  cause  of  his 
injuries.  While  this  witness  afterwards  attempted  to 
explain  away  his  testimony,  yet,  he  plainly  stated  that 
Smith  said,  ^^He  got  caught  between  the  cars  and  the 
rib;^^  and  as  this  covered  the  material  point  in  the  evi- 
dence complained  of,  assuming  but  not  deciding  that 
this  evidence  was  irrelevant,  the  testimony  given  by  the 
witness  in  question  brings  the  case  at  bar  within  Van 
Eman  v.  Fidelity  &  Casualty  Co.,  201  Pa.  537,  which 
ruled  that,  where  declarations  are  improperly  admitted 
in  the  plaintiff's  case  the  defendant  is  not  in  a  position 
to  complain  if  he  subsequently  prove  substantially  the 
same  matter.  Hence,  regarding  the  matter  in  hand, 
under  no  view  can  it  be  held  that  reversible  error  was 
committed. 

There  was  evidence  sufficient  to  justify  a  finding  that 
the  condition  of  the  entry  was  the  proximate  cause  of 
the  injury  (Webster  v.  Monongahela  Consol.  Coal  & 
Coke  Co.,  201  Pa.  278,  284),  and  the  issue  as  to  con- 
tributory negligence  was  for  the  jury.  On  the  whole, 
we  find  no  reversible  error  upon  the  record ;  the  assign- 
ments are  all  overruled  and  the  judgment  is  affirmed. 


Baymond,  Appellant,  v.  Leishman. 

Foreign  attachment — Residence — Domicil — Ambassador  to  for^ 
eign  country — Act  of  June  IS,  183$,  P.  L.  568 — Act  of  March  SO, 
1906,  P.  L.  76. 

1.  The  words  ^^residence"  and  ''domicil"  are  not  oonvertiUe 
terms  and  the  latter  is  of  more  extensive  signification.    Domicil 
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is  the  place  where  a  man  has  his  true,  fixed  and  permanent  home 
and  principal- establishment,  and  to  which  whenerer  he  is  absent 
iie  iiaa  the  intention  of  returning.  It  is  acquired  by  residence 
with  the  intention  of  remaining  in  the  locality.  A  person  may 
have  his  domicil  in  one  state  and  be  engaged  in  business  in  an- 
other and  thereby  acquire  a  temporaiy  residence  in  the  latter. 
A  man  can  have  but  one  domicil  for  one  and  the  same  purpose  at 
any  one  time,  though  he  may  have  numerous  places  of  residence. 

2.  The  word  ''residence"  is  a  word  whose  statutory  meaning  de- 
pends upon  the  context  and  the  purpose  of  the  statute,  which  may 
as  used  in  one  statute  be  fulfilled  by  mere  business  residence,  and 
in  another  require  domicil  in  the  strictest  and  most  technical 
eense.  In  ascertaining  the  meaning  of  the  word  ''residence"  in  a 
particular  statute  the  legislative  purpose  as  well  as  the  context 
most  be  kept  in  view. 

3.  Foreign  attachment  is  the  equiyalent  of  a  summons  for  com- 
mencement of  a  personal  action.  It  is  a  process  by  which  to 
commence  a  personal  action  and  to  compel  an  appearance.  The 
foundation  for  the  writ  is  that  the  defendant  is  beyond  the  reaeh 
9f  process  and  his  property  within  it.  The  purpose  of  the  statute 
is  to  compel  the  constructive  presence  in  court  of  the  defendant 
who  by  reason  of  his  absence  from  its  jurisdiction  without  a  dwell- 
ing place  therein  cannot  be  served  with  the  summons.  In  con- 
stming  the  statute  authorizing  the  issuance  of  the  writ,  its  object 
should  be  kept  in  view  so  as  to  accomplish  its  intended  purpose. 

4.  The  words  "not  residing  within  the  Commonwealth"  as  used 
in  the  Act  of  June  13,  1836,  P.  L.  568,  as  amended  by  the  Act  of 
March  30,  1905,  P.  L.  76,  providing  for  the  issuance  of  writs  of 
foreign  attachment  are  not  the  equivalent  of  and  do  not  mean 
"not  domiciled  within  the  Commonwealth." 

5.  Jurisdiction  conferred  by  the  foreign  attachment  statute  does 
not  compel  the  debtor  to  acquire  a  domicil  or  residence  in  anodiet 
state.  Nonresidence  in  this  State,  and  not  residence  in  another 
state,  is  the  test  of  the  jurisdiction  of  the  court  to  issue  the  writ 
Actual  and  not  constructive  or  legal  residence  or  domicil  defeats 
the  writ  A  casual  or  temporary  sojourn  or  transient  journey 
beyond  the  State  will  not  confer  jurisdiction,  but  if  the  debtor's 
afcsenee  is  so  protracted  that  he  cannot  be  reached  by  the  ordinary 
pieoess  of  the  court  he  is  '^ot  residing  within  the  Commonwealth" 
within  the  meaning  of  the  statute  and  the  creditor  U  entitled  to 
the  writ 

6.  The  rule  that  foreign  attachment  lies  against  a  nonresident 
i^MMe  domicil  is  within  the  State  applies  to  an  ambassador  residing 
ita  foreign  court 
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Argued  October  24,  1913.  Appeal,  No.  145,  Oct  T^ 
1913,  by  plaintiffs,  from  judgment  of  C.  P.  Allegheny 
Co.,  April  T.,  1913,  No.  1238,  dissolying  attachment  in 
case  of  Harry  Baymond,  (George  M.  Pynchcm,  Charles 
M.  Eaton,  and  Clarence  L.  Oraff,  partners  trading  as 
Baymond,  Pynchon  &  Company,  v.  John  O.  A.  Leishman, 
and  Union  Trust  Company,  Union  Trust  Company, 
Trustee,  and  Mellon  National  Bank,  Gkimishees.  Be- 
fore Bbown,  Mbstrbzat,  Pottbb,  Elkin  and  Mosgh- 
ziSKBR,  JJ.    Beversed. 

Action  of  foreign  attachment  and  assumpsit  Before 
Maofablane,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

A  rule  was  entered  to  show  cause  why  the  writ  of 
attachment  should  not  be  quashed  and  the  attachment 
be  dissolved,  which  rule  was  made  absolute.  Plaintiffs 
appealed. 

Error  assigned,  inter  alia,  was  in  directing  that  the 
attachment  be  dissolved. 

A.  Leo  Weil,  with  him  Charles  M.  Thorp,  8.  Leo  Rus- 
lander  and  Hays,  Hershfield  d  Wolf,  for  appellants. 

Samuel  McCla/y,  with  him  D.  A.  Reed,  and  Reed, 
Smith,  Shaw  and  Seal,  for  appellee. 

Opinion  by  Mr.  JusnoB  Mbstbbzat,  January  5, 1914: 
The  plaintiffs  are  engaged  in  business  as  bankers  and 
brokers  in  the  cities  of  New  York,  Paris  and  London. 
They  brought  this  action  of  foreign  attachment  in  as- 
sumpsit against  John  O.  A.  Leishman  to  recover  f70,- 
010.95  which  they  alleged  to  be  a  balance  due  them  on 
account  of  the  purchase  and  sale  for  him  in  the  City  of 
London,  in  the  latter  part  of  the  year  1912,  of  certain 
stocks,  bonds  and  securities.  The  defendant  caused  an 
appearance  de  bene  esse  to  be  entered,  and  on  March  15, 
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1913,  presented  a  petition  to  the  court  below  ayening 
that  he  is  a  citizen  and  resident  of  the  State  of  Pennsyl- 
vania and  for  many  years  has  been  and  still  is  a  resi- 
dent of  the  City  of  Pittsburgh;  that  he  never  aban- 
doned his  residence  in  the  said  state  nor  adopted  a  per- 
manent residence  in  any  other  place;  that  he  is  at  the 
present  time  the  Ambassador  of  the  United  States  of 
America  to  the  Empire  of  (Germany  and  is  temporarily 
residing  in  the  City  of  Berlin ;  that  he  had  been  advised 
by  counsel  that  the  writ  of  foreign  attachment  cannot 
lawfully  be  issued  and  maintained  against  a  resident  of 
the  State  of  Pennsylvania,  and  prayed  that  the  writ  be 
quashed  and  the  attachment  be  dissolved.  A  rule  was 
issued  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted.  The  plaintiffs  filed  an  answer  to 
the  petition  and  rule  in  which  they  denied  the  several 
allegations  of  the  petition,  and  averred  that  the  defend- 
ant was  at  the  time  the  writ  issued  and  for  a  long  time 
prior  thereto,  and  has  been  since,  a  nonresident  of  the 
state. 

It  appears  that  at  the  time  the  writ  was  issued  and 
for  several  years  prior  thereto  Mr.  Leishman  had  his 
domicil  in  tiie  City  of  Pittsburgh,  this  State,  but  for 
twelve  years  before  the  writ  issued  he  had  been  con- 
tinuously absent  from  the  State  in  the  diplomatic  service 
of  the  United  States  as  minister  and  then  as  ambassador 
to  different  foreign  countries,  and  was  the  Ambassador 
to  the  Empire  of  (Germany  and  as  such  was  residing  in 
the  City  of  Berlin  when  the  action  was  brought 

The  learned  court  below  made  the  rule  absolute  and 
dissDlved  the  attachment,  and  the  plaintiffs  have  taken 
this  Appeal. 

The  question  in  the  case  is  whether  the  defendant  was 
a  ^^person  not  residing  within  this  Commonwealth"  at 
the  time  the  writ  issued  within  the  meaning  of  the  Act 
of  June  13,  1836,  P.  L.  568,  as  amended  by  the  Act  of 
Karch  30, 1905,  P.  L.  76,  which  provides  as  follows :  ''A 
init  of  foreign  attachment,  in  the  form  aforesaid,  may 
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be  issued  against  the  real  or  personal  estate  of  any  per- 
son not  residing  within  this  Ck)mmonwealth)  and  not 
being  within  the  county  in  which  such  writ  shall  issue 
at  the  time  of  the  issuing  thereof,  in  all  actions  ex  con- 
tractu and  in  actions  ex  delicto  for  a  tort  cmnmitted 
within  this  Commonwealth.'' 

The  learned  court  below  held  that  in  contemplation 
of  the  act,  "residence"  is  synonymous  with  "domicil," 
and  that  as  the  defendant  had  his  domicil  in  this  State, 
the  writ  would  not  lie  against  him.  We  do  not  think 
this  conclusion  is  sustained  either  by  reason  or  by  the 
weight  of  authority.  "Besidence,"  is  often  used  to  ex- 
press different  meanings,  according  to  the  subject  mat- 
ter: Long  V.  Ryan,  71  Va-  (30  Gratt)  718.  It  may  be 
said  to  be  the  dwelling  place  of  a  person  and  may  be  his 
permanent  or  temporary  abode.  It  may  mean  the  domi- 
cil of  the  person  or  his  temporary  presence  in  the  lo- 
cality. Domicil  has  been  well  defined  to  be  the  place 
where  a  man  has  his  true,  fixed,  and  permanent  home 
and  principal  establishment,  and  to  which  whenever  he 
is  absent  he  has  the  intention  of  returning.  It  is  ac- 
quired by-  residence  with  the  intention  of  remaining  in 
the  locality.  A  person  may  have  his  domicil  in  one  state 
and  be  engaged  in  business  in  another  and  thereby  ac-. 
quire  a  temporary  residence  in  the  latter.  He  retains 
his  former  domicil  until  he  acquires  another,  that  is, 
until  he  removes  to  another  locality  with  the  intenti<m 
of  making  it  his  permanent  abode.  A  man  can  have 
but  one  domicil  for  one  and  the  same  purpose  at 
any  one  time,  though  he  may  have  numerous  places  of 
residence.  His  place  of  residence  may  be,  and  most  g^i- 
eraUy  is,  his  place  of  domicil,  but  it  obviously  is  not  by 
any  means  necessarily  so,  for  no  length  of  residence 
without  the  intention  of  remaining  will  constitute  domi^ 
cil:  Stout  V.  Leonard,  37  N.  J.  L.  492,  495.  It  is 
clear  that  "residence''  and  "domicil"  are  not  con- 
vertible terms,  and  that  the  latter  is  of  more  extensive 
signification.    While  these  principles  are  well  settled^ 
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it  is  also  true  that  as  used  in  many  statutes^  '^domicil'' 
and  ^residence"  have  been  held  to  be  equivalent  temui. 
The  courts  have  so  construed  statutes  relating  to  the 
qualification  of  voters,  to  homesteads,  to  taxation,  to  the 
statute  of  limitations,  to  succession,  guardianship,  and 
administration,  and  in  those  prescribing  the  jurisdic- 
tional prerequisites  to  the  maintenance  of  actions  for 
divorce  or  separation:  14  Cyc.  835.  It  is,  therefore, 
apparent,  and  the  courts  have  held  that  ^^residence"  is  a 
word  whose  statutory  meaning  depends  upon  the  con- 
text and  the  purpose  of  the  statute,  which  may  as  used 
in  one  statute  be  fulfilled  by  mere  business  residence, 
and  in  another  require  domicil  in  the  strictest  and  most 
technical  sense:  34  Cyc.  1647.  In  ascertaining  the 
meaning  of  the  word  ''residence"  in  a  particular  statute 
the  legislative  purpose  as  well  as  the  context  must  be 
kept  in  view. 

Foreign  attachment  under  our  statute  is  the  equiva- 
lent of  a  summons  for  commencement  of  a  personal  ac- 
tion :  Megee  v.  Beime,  39  Pa.  50,  62.  It  is  a  process  by 
which  to  commence  a  personal  action  and  compel  an 
appearance:  Albany  City  Ins.  Co.  v.  Whitney,  70  Pa. 
248.  The  foundation  for  the  writ  is  that  the  defendant 
is  beyond  the  reach  of  process  and  his  property  within 
it:  Pennsylvania  B.  B.  Co.  v.  Pennock,  51  Pa.  244.  The 
purpose  of  the  statute  is  to  compel  the  constructive  pres- 
ence in  court  of  the  defendant  who  by  reason  of  his 
absence  from  its  jurisdiction  without  a  dwelling  place 
therein  cannot  be  served  with  a  summons.  The  law 
r^^ards  it  the  duty  of  a  debtor  to  answer  the  demand  of 
his  creditors  and  permit  his  indebtedness  to  be  litigated 
when  it  is  due,  and  if  he  is  beyond  the  usual  process  of 
the  court,  they  are  remediless  unless  they  may  invoke 
the  remedy  to  compel  his  appearance  by  seizure  of  his 
property.  In  construing  the  statute  authorizing  the 
issuance  of  the  writ,  its  object  should  be  kept  in  view  so 
as  to  accomplish  the  intended  purpose.  If  we  hold  with 
the  defendant  that  ^'not  residing  within  the  Common- 
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wealth"  is  the  equiyalent  of  and  means  '^not  domiciled 
within  the  Commonwealth/'  the  purpose  of  the  statute 
in  most  instances  will  be  defeated.  A  debtor  may  ab- 
sent himself  from  the  jurisdiction  of  the  court  for  years 
on  business  or  pleasure,  and  still  retain  his  domicil  at 
his  former  residence.  In  the  meantime  the  creditor  has 
been  seriously  injured  financially  because  he  cannot  en- 
force payment  of  his  claim  against  his  debtor.  It  is  no 
answer  to  say  that  he  may  follow  his  debtor  into  the 
jurisdiction  of  his  residence.  No  reasonable  construc- 
tion of  our  statute  will  require  a  creditor  to  leave  the 
jurisdiction  of  his  debtor's  domicil  and  pursue  him  into 
another  state,  across  the  continent,  or  into  a  foreign 
country  (if  the  debtor  is  there  subject  to  the  process  of 
the  courts)  to  compel  him  to  litigate  the  claim.  It  is 
no  hardship  for  a  debtor  to  answer  the  claim  of  his 
creditor  in  a  jurisdiction  in  which  he  transacts  business 
by  purchasing  and  holding  property ;  on  the  other  hand, 
it  would  be  a  great  hardship  and  often  a  denial  of  justice 
to  require  the  creditor  to  follow  his  debtor  into  the  juris- 
diction in  which  he  may  reside  indefinitely  for  pleasure 
or  business. 

In  construing  the  statute,  it  should  be  observed  that 
the  jurisdiction  conferred  by  it  does  not  compel  the 
debtor  to  acquire  a  domicil  or  residence  in  another  state. 
He  may  do  so,  but  it  is  not  a  prerequisite  to  the  issuance 
of  the  writ  Nonresidence  in  this  State,  and  not  resi- 
dence in  another  state,  is  the  test  of  the  jurisdiction  of 
the  court  to  issue  the  writ  Actual  and  not  constructive 
or  legal  residence  or  domicil  defeats  the  writ  A  casual 
or  temporary  sojourn  or  transient  journey  beyond  the 
state  will  not  confer  jurisdiction,  but  if  the  debtor's 
absence  is  so  protracted  that  he  cannot  be  reached  by  the 
ordinary  process  of  the  court  he  is  ^^not  residing  within 
the  Commonwealth,"  within  the  meaning  of  the  statute 
alid  the  creditor  is  entitled  to  the  writ  As  was  well 
said  by  Chancellor  Bunton,  delivering  the  opinion  of 
the  Court  of  Errors  and  Appeals  of  New  Jersey  in  Stout 
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y.  Leonard,  37  N.  J.  L.  492,  496:  <'In  determining 
whether  his  debtor  is  within  the  provision  of  the  statute^ 
the  creditor  and  the  courts  must  necessarily  be  goided 
by  the  ordinary  and  obvious  indicia  of  residence  or  the 
absence  of  such  indications,  and  the  purposes  of  the  act 
are  not  to  be  thwarted  by  the  secret  mental  resolves  or 
intentions  of  the  debtor  on  the  subject  of  his  domicil." 

The  very  decided  weight  of  authority  is  that  in  attach* 
ment  statutes  "domicil"  and  "residence^'  are  not  con- 
vertible terms,  and  that  such  statutes  ccmtemplate 
actual  residence  without  regard  to  the  domicil  of  the 
debtor.  The  appellate  courts  of  the  several  states  which 
have  construed  statutes  similar  to  the  Pennsylvania 
itatute  have  almost  unanimously  held  that  ^'residence'' 
and  ^domicil"  are  not  synonymous  terms  within  the 
meaning  of  such  statutes,  that  a  debtor  may  have  his 
residence  in  one  state  while  his  domicil  is  in  another, 
and  that  a  debtor,  although  his  legal  domicil  is  in  a 
state,  may  reside  or  remain  out  of  it  for  so  long  a  time, 
and  under  such  circumstances,  as  to  acquire,  so  to  speak, 
an  actual  nonresidence,  within  the  meaning  of  the  at- 
tachment statute.  A  few  of  the  numerous  authorities 
may  be  cited.  In  Garden  v.  Garden,  107  N.  0.  214,  Mr. 
Justice  Shbphbrd  delivering  the  opinion  says:  '^The 
prominent  idea  is,  that  the  debtor  must  be  a  nonresi- 
dent of  this  state,  where  the  attachment  is  sued  out;  not 
that  he  must  be  a  resident  elsewhere The  essen- 
tial charge  is,  that  he  is  not  residing  or  living  in  the 
state,  that  is,  he  has  no  abode  or  home  within  it  where 
process  may  be  served  so  as  effectually  to  reach  him.  In 
other  words,  his  property  is  attachable  if  his  residence 
ii  not  such  as  to  subject  him  personally  to  the  jurisdic- 
tion of  the  court,  and  place  him  upon  equality  with 
other  residents  in  this  respect."  In  Lawson  v.  Adlard, 
46  Minn.  243,  the  court  speaking  by  Mr.  Justice  Goluns, 
says:  ^It  is  apparent,  from  an  examination  of  the  most 
approved  authorities,  that,  in  construing  statutes  re- 
lating to  attachment  of  the  property  of  nonresidents,  a 
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wide  distinction  has  been  recognized  between  an  actual 
residence  and  a  legal  residence,  the  latter  being  gener- 
ally deemed  the  domicile  and  not  the  residence,  contem- 
plated ;  the  word  'residence*  being  construed  in  its  popu- 
lar sense,  as  the  act  of  abiding  or  dwelling  in  a  place  for 
some  continuance  of  time/'  In  Thomson  v.  Ogden,  23 
Ohio  Cir.  Ct  185,  Voorhbbs,  J.,  delivering  the  opinion 
says:  '^A  generally  accepted  definition  of  'residence,' 
when  the  term  is  used  with  reference  to  the  qualifica- 
tion of  voters,  is  efynonymous  with  'domicile.'  But  when 
applied  to  attachment  laws,  'domicile'  and  'residence* 
are  not  convertible  terms,  for  domicil  may  be  in  one 
place  and  residence  for  the  time  being,  in  another.  1 
Shinn  on  Attachment,  sec.  90,  says :  The  term  'nonresi- 
dent' in  the  attachment  law,  therefore,  means,  one  who 
has  an  abode  in  another  state."  In  Stickney  v.  Chap- 
man, 115  Ga.  759,  it  is  said  by  the  court :  "Evidently  the 
theory  of  the  defendant  was,  that  if  he  was  legally  domi- 
ciled in  Floyd  County,  then  without  regard  to  the  fact 
that  for  the  purposes  of  business  he  continually  re- 
mained out  of  the  state,  he  was  a  resident  of  the  state ; 
and  further,  that  the  fact  that  he  had  acquired  no  domi- 
cil elsewhere  determined  the  question  of  his  residence. 
This  contenticm,  when  applied  to  the  construction  of 
laws  relating  to  attachments  of  the  property  of  nonresi- 
dent debtors  is  not  sound."  In  Weitkamp  v.  Loehr,  53 
N.  Y.  Superior  Ct  79,  82,  it  said  by  O'Gorman,  J.: 
"Qenerally  speaking,  domicile  and  residence  mean  the 
same  thing.  They  have,  however,  at  least  when  used 
in  reference  to  attachment  under  the  code,  different  and 
distinct  meanings.  Besidence,  combined  with  intention 
to  remain,  constitutes  domicile Besidence,  in  at- 
tachment laws,  generally  implies  an  established  abode, 
fixed  permanently  for  a  time,  for  business  or  other  pur- 
poses, although  there  may  be  an  intent  existing  all  the 
while,  to  return  to  the  true  domicile In  my  opin- 
ion, actual  cessation  to  dwell  within  the  state  for  an 
uncertain  period,  without  definite  intention  as  to  any 
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fixed  time  of  retamingy  even  althoagh  a  general  inten- 
tion to  return  at  some  time  in  the  future  may  exist,  con* 
ititutea  nonresidence,  and  warrants  an  issue  of  an  at- 
tachment'' 

We  have  examined  our  cases  cited  by  appellee  to  sua* 
tain  his  position  and  we  think  the  facts  distinguidi  them 
from  the  present  case.  In  Fuller  v.  Bryan,  20  Pa.  144, 
the  defendant  was  temporarily  absent  from  the  State  for 
busiQess  purposes  with  the  intention  of  returning,  and 
his  fondly  continued  to  reside  here.  In  Pfouts  v.  Com- 
ford,  36  Pa.  420,  the  defendant  left  his  family  in  this 
State  to  go  west  to  look  for  a  residence,  int^ding  to  re- 
turn in  four  or  five  weeks.  After  he  left,  the  attachment 
was  served.  He  returned  within  the  time  expected,  re- 
mained a  short  time  and  then  removed  with  his  family 
to  a  western  state.  This  court  held  that  he  ^^remained  a 
resident  of  this  State  until  he  left  the  State  with  his 
family  on  his  way  to  his  new  home  elsewhere.''  In 
Beed's  App.,  71  Pa.  378,  the  question  whether  defendant 
was  a  nonresident  was  left  to  the  jury  who  found  that 
he  was,  and  in  disposing  of  the  case  here,  we  assumed 
the  finding  of  the  jury  to  be  correct 

We  think  the  rule  that  foreign  attachment  lies  against 
a  nimresident  whose  domicil  is  within  the  state  applies 
to  an  ambassador  residing  at  a  foreign  court  It  is  true 
he  acquires  no  new  domicil  in  the  country  to  which  he  is 
accredited,  but  he  actually  resides  there  and  during  such 
residence  he  is  not  amenable  to  the  process  of  the  courts 
of  that  country.  This  is  necessary  for  the  protection  of 
his  dignity  as  ambassador  of  his  country  and  to  prevent 
interference  with  the  proper  discharge  of  his  official  du- 
ties. During  his  residence  abroad  he  is  immune  from 
both  civil  and  criminal  process  in  the  courts  of  the  coun- 
try to  which  he  is  sent,  and  if  he  cannot  be  sued  in  the 
courts  of  his  domicil  or  where  his  property  may  be 
found,  he  is  beyond  the  reach  of  the  process  of  any  court 
to  which  his  creditor?  may  apply  to  enforce  their  claims. 
The  consequences  of  such  a  doctrine  are  a  sufficient  refu- 
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tation  of  its  soundness.  A  citizen  accredited  as  am- 
bassador to  another  country  may  not  be  sued  in  the 
courts  of  that  country,  and  immunity  in  the  courts  of 
his  domicil  ought  not  to  be  extended  so  as  to  delay 
creditors  in  the  enforcement  of  their  claims  until  the 
expiration  of  a  long  official  term.  In  the  case  in  hand, 
the  defendant  was  absent  and  beyond  the  reach  of  the 
process  of  the  courts  of  this  State  for  twelve  years,  which 
can  hardly  be  considered  '^the  temporary  and  innocent 
absence  of  a  resident  debtor"  referred  to  in  Fullw  v. 
Bryan,  20  Pa.  144. 

The  purpose  of  foreign  attachment  being  to  reach  an 
absent  debtor  who  is  beyond  the  ordinary  process  of  the 
court,  there  can  be  no  substantial  or  controlling  reason 
why  an  ambassador  residing  at  a  foreign  court  should 
not  be  subject  to  it  like  any  other  debtor  who  by  his 
absence  becomes  amenable  to  the  writ  He  is  simply 
submitting  himself  to  the  laws  of  his  country  for  the 
adjudication  of  his  rights  which  every  citizen  is  re- 
quired to  do.  It  may  seem  inconvenient  to  him  to  re- 
spond to  the  writ,  but  every  debtor  whose  time  is  occu- 
pied with  important  official  duties  or  who  has  large 
business  interests  occupying  his  attention  at  home  or 
abroad  meets  with  like  inconvenience.  If,  as  in  this  in- 
stance, an  ambassador  has  the  time  to  leave  the  court  at 
which  he  resides,  and  engage  in  business  in  another  for- 
eign country  of  such  importance  as  is  disclosed  here,  he 
certainly  has  sufficient  time  to  respond  to  the  demands 
of  his  creditor  in  a  matter  arising  out  of  tiie  same  trans- 
action. To  hold  otherwise  would  be  to  permit  him  to 
absent  himself  from  his  official  duties  and  from  the 
court  to  which  he  is  accredited  and  engage  in  business, 
and  protect  him  against  an  indebtedness  to  his  creditcnr 
arising  out  of  the  same  transaction.  We  think  such  a 
position  is  wholly  untenable. 

For  the  reasons  stated  we  are  of  opinion  the  defend- 
ant was  ^not  residing  within  this  Commonwealth" 
within  the  meaning  of  the  statute  when  the  writ  was  io- 
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ioed,  and  that  the  learned  court  below  erred  in  making 
the  role  absolute  and  diasolving  the  attachment 

The  judgment  is  reversed  and  the  attachment  rein- 
stated with  a  procedendo. 


Ouckenheimer  &  Bros.  Go.  v.  Kann,  Appellant 

Conimcit— (Tuoftm^y— Aiire^ytA^p — Pofw^eni  of  whole  debt  ky 
one  coiureip — CompuUorp  paymenif — ContribuUoi^^SquUf-^Par* 
Hee, 

L  Where  one  of  sereral  parties  who  is  liable  upon  a  eommon 
obligation^  difMdiaiges  that  obligation  for  the  benefit  of  all,  the  one 
who  makes  the  payment  is  entitled  to  reoorer  from  each  of  his 
oo-snreties  his  proportionate  share  of  the  common  burden. 

S.  A  payment  is  oompnlsoiy  where  there  is  a  dear  legal  duty  to 
pay  which  may  be  enforced  by  judgment  and  execution. 

8.  A  payment  is  not  necessarily  yoluntary  because  made  before 
the  maturity  of  the  debt  The  surely  is  not  bound  to  subject  him- 
•elf  to  the  risk  of  an  action  by  waiting  until  the  creditor  has  a 
cause  of  action.  He  may  consult  his  own  safety  and  resort  to  any 
measure  calculated  to  assure  him  of  it,  which  does  not  inyohre  a 
wanton  sacrifice  of  the  interest  of  his  principal. 

4.  In  a  suit  in  equily  to  compel  contribution  by  defendant,  for 
his  share  of  amounts  which  it  was  alleged  plaintiff  as  cosurely 
with  defendant  had  been  compelled  to  pay,  it  appeared  that  a  glass 
company  had  borrowed  $760,000  from  a  bank  upon  its  note  for 
that  amoimt,  and  $600,000  of  bonds  of  the  glass  company  were 
giToi  as  collateral  securily.  An  agreement  signed  by  the  plaintiff's 
predecessors  and  the  defendant  stockholders  of  the  glass  company, 
was  made  with  the  bank,  providing  that  if  the  glass  company 
should  default  in  the  payment  of  its  note,  they  would  pay  the 
same  as  if  th^  had  endorsed  the  note.  The  parties  further  de- 
livered  to  the  bank  stock  of  the  glass  company  haying  a  par  yalue 
of  $300,00  and  agreed  to  buy  back  such  stock  within  three  years 
for  $100,000.  A  separate  agreement  between  the  stockholders 
stipulated  they  would  be  liable  on  their  contract  with  the  bank  in 
proportion  to  the  amount  of  their  holdings  in  the  glass  company, 
but  did  not  fix  the  liablitiy  of  each  of  the  signers  for  the  redemp- 
tion of  stock.  The  glass  company  defaulted  and  plaintiff's  prede- 
cessors paid  the  amount  of  the  note  and  redeemed  the  stock.  The 
bin  prayed  that  defendant  be  required  to  pay  oyer  to  the  plaintiff 
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hifl  proportionate  flhare  of  the  debt  of  die  corporation  and  that 
he  be  required  to  contribute  in  the  same  proportion  for  the  redemp-. 
tion  price  of  the  stock.  The  court  granted  the  relief  prayed  for 
in  the  bilL    Held,  no  error. 

5.  Where  in  such  case  it  appeared  that  one  of  the  signers  of  Ihe 
agreement  between  the  stockholders  was  a  firm  in  which  certain  of 
the  stockholders,  parties  to  the  surety  agreement,  were  member^ 
and  that  the  firm  had  paid  the  note  and  had  transferred  all  its 
assets  to.  plaintiff  corporation  in  which  the  members  of  the  former 
firm  were  stockholders,  the  corporation  had  the  right  to  bring  suit 
for  the  contribution. 

Practice,  Supreme  Cauri — AesignmenU  of  error — Rule  28, 

6.  Assignments  of  error,  complaining  of  the  admission  or  rejec- 
tion of  evidence,  which  fail  to  refer  to  the  page  of  the  appendix 
where  the  matter  is  to  be  found  in  its  regular  order  in  the  printed 
evidence,  are  defective  in  that  they  violate  Rule  28,  and  vdll  not 
be  considered. 

Coiie — Equity — Judicial  discretion. 

7.  Where  in  an  equity  proceeding  a  decree  has  been  entered 
against  the  defendant  on  all  points  involved  and  he  has  been  re- 
quired to  pay  the  entire  amount  claimed  by  plaintiffs,  the  chan* 
cellor  commits  no  breach  of  discretion  in  imposing  three-fourths  of 
the  costs  on  the  defendant,  especially  where  he  might  well  have  re- 
quired defendant  to  pay  the  whole  costs. 

Argued  Oct.  29, 1913.  Appeal,  No.  210,  Oct.  T.,  1913, 
by  W.  L.  Kann,  from  decree  of  C.  P.  Allegheny  Co.,  Oct. 
T.,  1912,  No.  1457,  Docket  "A,"  on  bill  in  equity  in  case 
of  A.  Ouckenheimer  &  Brothers  Company,  a  corporation, 
and  Isaac  Ouckenheimer,  Trustee,  y.  W.  L.  Eann  and 
Penn-American  Plate  Olass  Company,  a  corporation. 
Before  Fbll,  G.  J.,  Brown,  Pottbb,  Elkin  and  Mosoh- 
ZISKBR,  JJ.    Affirmed. 

Bill  in  equity  to  compel  contribution.  Before  Etans, 
J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  on  final  hearing  found  for  the  plaintiff  and 
granted  the  relief  prayed  for  in  the  biU.  Exceptions  to 
the  finding  of  fact  and  law  of  the  trial  judge  were  dis- 
missed by  the  court,  and  a  decree  was  Altered  for  the 
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ant Eann  appealed. 

Errors  assigned  were  varioua  mlings  and  findings  of 
fact  and  law  of  the  trial  judge  and  the  decree  of  the 
court 

John  8.  Ferguson,  with  him  Thomas  Patterson,  for 
appellant. 

A.  Leo.  Weil,  with  him  Charles  8.  Thorp,  and  8.  Leo 
Ruslander,  for  appellees. 

Opinion  bt  Mr.  Justiob  Pottbb,  January  5, 1914: 
This  waa  a  bill  in  equity  filed  to  compel  contribution 
by  the  defendant  W.  L.  Kann.  From  the  facts  as  found 
l^  the  court  below  it  appears  that  the  Penn- American 
Plate  Glass  Company  borrowed  the  sum  of  |750,000 
from  the  Farmers'  Deposit  National  Bank  of  Pittsburgh, 
giving  its  note  to  the  bank  for  that  amount  dated  March 
13,  1909,  with  1600,000  of  its  own  bonds  as  collateral 
■eenrity.  An  agreement  signed  by  W.  L.  Kann,  Samuel 
Wertheimer,  Emanuel  Wertheimer,  Isaac  Wertheimer, 
Isaac  Ouckenheimer,  Ida  Ouckenheimer,  M.  M.  Kann, 
and  Samuel  J.  Mack  was  also  given  to  the  bank  in  which 
the  parties  named  jointly  and  severally  agreed  that  if 
the  glass  company  should  default  in  payment  of  its  note 
they  would  pay  IJie  same  in  like  manner  as  if  they  had 
endorsed  the  note.  As  further  consideration  for  the  loan 
the  bank  was  paid  a  bonus  of  |7,500  and  the  above 
named  parties  agreed  in  and  by  the  same  agreement  to 
deliver  to  the  bank,  stock  of  the  glass  company  having  a 
par  value  of  |200,000  and  to  buy  back  such  stock  from 
file  bank  within  three  years  for  the  price  of  |100,000  and 
if  not  purchased  within  that  time,  the  price  of  the  stock 
Was  thereafter  to  be  increased  to  certain  sums  named. 
The  stock  was  delivered  to  the  bank  in  accordance  with 
the  agreement,  the  defendant  Kann,  contributing  thereto 
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I4I6  shares.  Contemporaneondy  with  the  transaction 
with  the  bank,  a  separate  agreement  was  made  between 
Isaac  Onckenheimer,  Trustee,  W.  L.  Kann,  A.  Oncken- 
heimer  and  Bros.,  Samnel  Wertheimer,  Ida  Oncken- 
heimer,  Emanuel  Wertheimer,  Isaac  Wertheimer,  Isaac 
Ouckenheimer,  M.  M.  Kann,  and  Samuel  J.  Mack,  hj 
which  the  parties  named  who  held  all  the  stock  of  the 
glass  company,  stiptdated  as  to  the  proportions  in  which 
they  were  to  be  liable  as  among  themselves  on  their 
agreement  with  the  bank.  The  liability  of  the  defendant 
Kann  was  thus  fixed  at  |298,366.12  if  it  should  be  found 
necessary  for  the  guarantors  to  pay  to  the  bank  the  fuU 
amount  of  the  loan,  |750,000.  The  agreement  contained 
no  stipulation  as  to  the  respective  liability  of  the  parties 
as  between  themselves  for  such  amount  as  might  be  paid 
to  redeem  the  stock.  In  pursuance  of  the  agreement  the 
defendant  Kann  deposited  with  Isaac  Ouckenheimer  as 
trustee  certain  securities  to  insure  the  payment  of  any 
sum  for  which  he  might  become  liable  under  the  terms 
of  the  contract  The  firm  of  A.  Ouckenheimer  and  Bros, 
was  composed  of  Samuel  Wertheimer,  Isaac  Wertheimer 
and  Isaac  Ouckenheimer,  all  of  whom  were  parties  to 
both  agreements.  The  firm  was  not  a  party  to  the 
agreement  with,  the  bank,  but  was  a  party  to  that  be- 
tween the  stockholders.  On  April  1,  1912,  the  plaintiff 
corporation,  A.  Ouckenheimer  &  Brothers  Company, 
was  formed,  taking  over  all  the  assets  and  liabilities  of 
the  firm.  At  about  the  same  date,  the  glass  company 
having  defaulted  in  the  payment  of  the  |750,000  note,  the 
same  was  paid  by  A.  Ouckenheimcjp  and  Bros.,  who  also 
at  the  same  time  paid  the  bank  |100,000  for  the  stock 
which  had  been  transferred  as  stated  above.  The  pres- 
ent  bill  was  filed  by  A.  Ouckenheimer  &  Brothers  Com- 
pany to  compel  W.  L.  Kann  to  contribute  his  alleged 
proportion  of  the  amounts  paid  by  A.  Ouckenheimer  and 
Bros.,  to  the  bank  both  in  discharge  of  their  liability 
and  in  redemption  of  the  stock. 
Upon  the  trial  the  court  below  sustained  the  bill  and 
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hdd  that  the  defendant  Kann  was  liable  to  the  plain- 
tiff in  the  ram  of  1298,366.12  with  interest^  for  his  share 
of  the  note  and  in  the  sum  of  |39,782.01  with  interest^  aa 
Us  share  of  the  redemption- price  of  the  stock.  Excep- 
ticms  to  the  findings  of  the  trial  judge  were  dismissed  by 
the  conrt  below  and  a  final  decree  was  entered  directing 
the  payment  by  defendant  of  the  amounts  named,  on  de^ 
lirery  to  him  of  his  stock  and  secnritiei^  and  directing 
defendant  to  pay  three-fourths  of  the  costs. 

Def^idant  has  acquiesced  in  and  complied  with  that 
part  of  the  decree  directing  the  payment  of  |298,366.12 
with  interest  as  his  share  of  the  note,  but  he  objects  to 
tiie  enforcement  of  contribution  agidnst  him  for  pay- 
ment upon  account  of  the  |100,000  paid  under  the  agree- 
ment for  the  purchase  of  the  stock.  The  eighth  assign- 
ment of  error  is  to  that  portion  of  the  decree  which  di- 
rects the  payment  1^  defendant  of  the  sum  of  |39,782.01 
with  interest,  which  was  held  to  be  his  proportion  of  the 
amount  paid  for  the  stock.  The  ninth  assignment  of 
error,  is  to  that  portion  of  the  decree  which  directs  de- 
fendant to  pay  three-fourths  of  the  costs.  All  the  ques- 
itons  involved  in  this  appeal  may  properly  be  considered 
under  these  two  assignments  of  error.  Counsel  for  ap- 
pellant dte  no  authorities  in  support  of  their  conten- 
tions, but  suggest  that  the  authorities  upon  which  the 
court  below  relied,  do  not  properly  apply  to  the  facts  of 
this  case.  These  authorities  are,  the  leading  case  of 
Deering  v.  Earl  of  Winchdsea,  2  Bos.  ft  Pul.  270,  in 
which  the  principle  was  clearly  recognised  that  contri- 
bution depends  not  upon  contract,  but  upon  a  fixed  prin- 
ciple of  justice,  and  Malone  v.  Stewart,  236  Pa.  100, 
where  the  rule  of  contribution  as  defined  in  the  case  just 
dted  is  recognised  as  applicable  in  Pennsylvania.  The 
record  in  this  case  shows  the  presence  of  every  element 
essential  to  a  proper  case  for  contribution.  Here,  one 
of  several  parties  who  were  liable  upon  a  common  obli- 
gation to  the  bank,  discharged  that  obligation  for  the 
benefit  of  all  of  them.    This  gave  to  the  one  who  made 
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the  payment  the  right  to  recover  from  each  of  hia  co- 
sureties hia  proportionate  share  of  the  common  harden. 
The  payment  was  compulaory  in  that  there  was  a  clear 
ItggL  duty  to  pay  which  might  have  been  enforced  by 
judgment  and  execution.  Even  where  payment  has  been 
made  by  one  legally  bound  therefor  before  the  maturity 
of  the  debt  contribution  has  been  enforced.  Thus  in 
Craig  V.  Craig,  5  Bawle  91,  Mr.  Chief  Justice  Gibson 
said  (p.  98) :  ^^As  to  the  position  taken,  that  payment 
before  the  bonds  fell  due,  would  be  essentially  voluntary, 
it  is  proper  to  remark,  that  the  principle  was  ruled  dif- 
ferently in  Armstrong  v.  Gilchrist,  2  Johns.  Cas.  429, 
where  it  was  held  that  a  guarantor  of  a  note  who  had 
compromised  and  paid  it  for  his  own  indemnity  before 
it  had  become  due,  was  entitled  to  recover.  That  a 
surety  is  to  wait  till  payment  is  extorted  from  him,  is 
not  pretended;  but  it  is  said  that  payment  before  ma- 
turity is  necessarily  voluntary;  and  that  eventual  lia- 
bility is  not  equivalent  to  a  precedent  request  There  is 
no  authority  for  that;  and  it  seems  not  to  be  defensible 

on  principle. Nor  is  he  bound  to  subject  himself 

to  the  risk  of  an  action  by  waiting  till  the  creditor  has  a 
cause  of  action.  He  may,  in  short,  consult  his  own 
safety  and  resort  to  any  measure  calculated  to  assure 
him  of  it,  which  does  not  involve  a  wanton  sacrifice  of 
the  interest  of  his  principal."  In  the  present  case  the 
firm  of  A.  Guckenheimer  and  Bros,  which  purchased 
the  stock  from  the  bank  was  not  itself  directly  a  party 
to  the  contract,  but  all  its  individual  members  were  par- 
ties and  the  contemporary  agreement  made  between  the 
stockholders  of  the  glass  company  was  signed  by  the 
firm  as  well  as  by  its  members,  and  it  appeared  that  the 
firm  held  two  thousand  shares  of  the  glass  company's 
stock.  All  the  partners  in  the  firm  were  liable  to  the 
bank  under  the  agreement,  and  it  makes  no  substantial 
difference  whether  the  money  which  they  all  were  under 
obligations  to  pay,  was  paid  with  the  check  of  the  firm 
or  by  them  as  individuals.    It  was  dearly  in  relief  of 
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their  individnal  obligation.  Haying  discharged  this  ob- 
ligation throng^  the  Arm  of  which  they  were  the  only 
members,  no  good  reason  appears  why  they  could  not 
make  their  claim  for  contribution  against  their  co- 
obligors  in  the  firm  name.  Going  one  step  farther,  as 
the  assets  of  the  firm  had  been  transferred  to  the  corpo- 
ration which  took  oyer  its  assets  and  assumed  all  its 
liabilities,  it  seems  clear  that  the  latter  then  had  the 
ri^t  to  file  this  bUL  It  cannot  be  doubted  but  that  the 
decree  of  the  court  below  will  amply  protect  the  de- 
fendant from  any  further  liability  to  the  firm  or  to  any 
of  its  members  as  indiyiduals,  upon  account  of  this  obli- 
gation. It  is  apparent  also  from  the  terms  of  the  con- 
tract that  had  the  bank  seen  proper  to  follow  the 
defendant  Kann,  it  could  haye  required  him  to  accept 
the  stock  at  the  price  agreed  upon,  or  in  case  of  his  re- 
fusal it  could  haye  brought  suit  against  him  for  the 
purchase  money  under  the  contract  Counsel  for  appel- 
lant suggest  in  the  argument  that  defendant  may  haye 
had  certain  defenses  against  the  bank,  but  if  so  these 
defenses  are  not  set  forth.  If  it  were  true  that  he  was 
under  no  obligation  to  perform  his  agreement,  that  fact 
would,  of  course,  relieye  him  from  claim  for  contribu- 
tion, for  the  ri^t  of  contribution  can  only  arise  where 
both  parties  are  equally  liable  for  the  debt  which  was 
paid;  but  the  record  here  shows  no  eyidence  of  any  de- 
fense which  defendant  might  haye  set  up  effectiyely  as 
against  the  claim  of  the  bank.  A  common  obligation 
was  shown  which  was  discharged  by  the  predecessor  of 
the  plaintiff  for  the  benefit  of  all  the  obligors  including 
defendant. 

The  question  is  also  raised  as  to  whether  the  court 
below  was  correct  in  its  calculation  of  the  amount  which 
defendant  was  liable  to  contribute.  There  were  eight 
obligors,  and  it  is  suggested  that  defendant  was,  there- 
fore^ only  liable  for  one-eighth  of  the  purchase  money. 
The  decree  requiresL  him  to  contribute  in  the  same  pro- 
portion that  he  had  bound  himself  in  the  payment  of  the 
Vol.  ooxLin — 6 
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1750,000  note.  This  proportion  with  some  variationd 
for  special  reasons  favorable  to  i^pellant  was  based  on 
his  holdings  in  the  stock  of  the  glass  company.  In  tnct^ 
all  the  obligors  seem  to  have  agreed  to  make  th^nselves 
liable  npon  this  basis.  It  was  their  own  arrangement  as 
to  the  note  and  the  agreement  for  the  repurchase  of  the 
stock  was  part  of  the  same  transaction.  No  good  reason 
has  been  shown  why  the  same  proportions  should  not 
have  been  maintained  with  regard  to  the  stock  matter. 
It  was  merely  a  part  of  the  bonus  paid  to  secure  the 
loan.  We  think  the  decree  of  the  court  below  is  equi* 
table  in  requiring  defendant  to  pay  in  proportion  to  his 
interest  in  the  stock  of  the  glass  company,  which  waa 
the  principal  debtor.  It  is  in  accord  with  the  plan 
which  defendant  himself  has  recognized  as  fair  and  just 
t^  his  agreement  with  regard  to  the  payment  of  the 
1750,000  note.  We  see  no  reason  for  just  complaint  at 
the  application  of  the  same  rule  to  both  matters  of  lia- 
bility which  arose  out  of  the  same  transaction.  As  is 
pointed  out  by  counsel  for  appellees,  the  court  below 
might  have  adopted  another  basis  of  calculation  which 
woidd  have  required  defendant  to  pay  in  accordance 
with  the  number  of  shares  of  the  glass  company's  stock 
which  he  ccmtributed  to  make  up  the  two  thousand 
shares  which  were  transferred  to  the  bank  and  which 
under  th^  decree  of  the  court  below  are  to  be  returned  to 
hfan.  This  basis  of  adjustment  would  require  defendant 
to  pay  more  than  one-half  of  the  |100,000  so  that  the 
method  which  was  adopted  by  the  court  below  is  more 
f avotable  to  defendant 

In  the  sixth  and  seventh  assignments  of  error  com- 
plaint is  made  of  the  exclusion  of  certain  offers  of  evi* 
dence  made  on  behalf  of  defendant  on  the  trial.  Both  of 
these  assignments  are  defective  in  that  they  violate  riile 
28  of  this  court  in  failing  to  refer  to  the  page  of  the 
appendix  where  the  matter  is  to  be  found  in  its  regular 
OTder  in  the  printed  evidence.  The  jquestions  sought  to 
be  raised  by  these  assignments  are  not  included  in  ap- 
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pellanf  8  statement  of  questions  inyolved  and  no  argn* 
ment  has  been  made  in  support  of  them.  They  hav^  not^ 
therefore,  been  considered. 

Complaint  is  also  made  of  the  disposition  of  the  costs 
which  was  made  by  the  court  below.  This  was  a  matter 
within  the  sound  discretion  of  the  chancellor  with  which 
this  court  will  not  interfere  unless  there  is  a  clear  abuse 
of  this  discretion,  citing:  Grim  v.  Walbert,  155  Pa.  147 
(152);  Pennsylvania  Company  for  Ins.  on  Lives  & 
Granting  Annuities  v.  Bank,  195  Pa.  34  (37).  In  the 
present  case  no  abuse  or  discretion  by  the  court  below 
appears.  The  decree  was  against  defendant  on  all  points 
inyolved  and  required  him  to  pay  the  entire  amount 
claimed  by  plainti£Fs.  The  justice  of  this  decree  has  beeii 
admitted  in  great  part  by  defendant  in  the  payment  b^ 
him  of  a  large  part  of  the  total  sum  awarded.  Instead 
of  imposing  as  it  did  but  three-fourths  of  the  costs  on 
defendant,  the  court  below  might  very  well  have  re- 
quired him  to  pay  all  of  them.  Had  it  done  so  we  could 
not  say  that  there  had  been  any  abuse  of  discretion. 

The  assignments  of  error  are  all  dismissed  and  the 
decree  of  the  court  below  is  affirmed. 


Bell,  Appellant,  v.  The  Pittsburgh  Steel  Go. 

MunieipdlUie9 — Boraugh9 — SireeU  and  alleys — Plan  of  loU — 
AiopHan  of  sireeU — VaaUion-^hsiruction — Lot  ownen — Equity 
^Injunction — Rehearing, 

1.  A  sale  of  lots  I^  a  private  owner,  according  to  a  plan  which 
tbowB  them  to  be  ofi  a  street,  implies  a  grant  or  covenant  to  the 
porchaseis  that  the  street  designated  on  the  plan  shall  remain 
open  for  the  use  of  the  lot  owners,  and  operates  as  a  dedication  of 
the  street  to  public  use.  The  rights  of  the  lot  owners  in  such  a 
case  are  founded  in  the  contract  of  the  parties,  and  do  not  depend 
izpon  the  acts  of  municipal  authorities. 

2.  Where  a  copy  of  such  a  plan  of  lots  showing  the  streets  and 
iB^ys  in  the  proceedings  for  Ae  incorporation  of  a  borough  is 
leoorded,  together  with  the  decree,  this  is  notioe  of  the  intmtion 
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of  the  borough  to  take  oyer  the  streets  and  alleys  shown  hj  the 
plan  as  its  system  of  public  highways. 

8.  When  a  borough  has  made  all  the  streets  and  alleys  shown 
upon  such  a  plan  public  highways,  such  an  action  is  an  appropria- 
tion by  the  borough  of  the  rights  of  the  owner  of  the  land  covered 
by  the  plan  of  lots  to  the  land  contained  within  the  said  streets 
and  alleys  for  public  purposes,  and  thereafter  all  such  streets  and 
alleys  are  streets  and  alleys  of  the  borough  and  subject  to  municipal 
controL 

4.  One  who  purchases  a  lot  shown  upon  such  a  plan  after  the 
streets  and  alleys  located  thereon  haye  been  acquired  by  a  munici* 
pality,  is  not  in  the  position  of  one  purchasing  a  lot  from  a  priyate 
owner  according  to  a  plan  showing  streets  and  alleys  laid  out  by 
such  owner,  not  accepted  or  adopted  as  public  highways  by  munici- 
pal authority,  but  takes  the  lot  with  notice  that  the  streets  and 
alleys  are  controlled  and  maintained  by  borough  authorities  as 
public  highways,  subject  to  the  right  of  yacation  thereof. 

5.  A  borough  was  first  laid  out  as  an  industrial  town  by  a 
priyate  land  company  in  1898.  At  that  time  a  plan  of  lots,  show- 
ing streets  and  alleys,  was  duly  recorded  by  the  land  company.  A 
few  months  thereafter  the  borough  was  incorporated,  and  the 
streets  and  alleys  shown  on  the  plan  aforesaid  were  adopted  by 
the  borough  as  streets  and  alleys  of  the  borough.  Subsequently 
the  plaintiff  acquired  title  to  a  lot  shown  on  said  plan.  After  cer- 
tain of  said  streets  and  alleys  had  been  duly  yacated  by  the  proper 
authorities,  and  had  been  occupied  by  the  defendant  in  the  opera- 
tion of  its  plant,  plaintiff  filed  a  bill  in  equity  to  restrain  the 
obstruction  of  such  streets  and  alleys.  It  did  not  appear  that  her 
property  abutted  on  any  of  the  yacated  streets  or  alleys,  or  that 
she  was  injured  by  such  occupation,  or  that  access  to  her  proi>erty 
was  interfered  with.  The  lower  court  dismissed  the  biU.  Held, 
no  error. 

6.  The  action  of  a  trial  court  in  refusing  to  open  such  a  case 
and  to  grant  a  rehearing  will  not  be  reyersed  where  there  is  no 
abuse  of  discretion. 

Argued  Oct.  10, 1913.  Appeal,  No.  229,  Oct.  T.,  1913, 
by  plaintiff,  from  decree  of  C.  P.  Westmoreland  Co.,  No. 
800,  in  Equity,  dismissing  bill  in  case  of  Rosa  Bell  t. 
The  Pittsburgh  Steel  Ck).  Before  Brown,  Potter, 
Elkin,  Stbwabt  and  Mosghziskbb,  J  J.   Affirmed. 

BiU  in  equity  to  restrain  the  obstruction  of  certain 
streets  and  alleys.    Before  C!opeland,  P.  J. 
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From  the  record  it  appeared  that  on  February  16, 
1898,  a  plan  of  lota,  showing  certain  streets  and  alleys 
located  thereon,  was  duly  acknowledged  and  was  re- 
corded in  the  Ck>unty  of  Westmoreland  on  February  24, 
1898,  by  a  land  company  owning  the  property  plotted. 
On  September  3,  1898,  the  Borough  of  Monessen  was 
duly  incorporated.  The  ground  covered  by  the  plan 
aforesaid  was  included  within  the  limits  of  the  borough. 
The  plan  of  the  borough  attached  to  the  decree  of  incor- 
poration and  duly  recorded  showed  the  same  streets  and 
alleys  that  were  located  upon  the  plan  of  lots  aforesaid. 

On  October  31, 1901,  the  land  company  conveyed  one 
of  its  said  lots  shown  on  said  plan  to  William  Wolf,  who 
on  February  3, 1902,  conveyed  the  same  to  plaintiff. 

Upon  petition  of  the  owners  of  all  the  property  abut* 
ting  on  the  lines  of  certain  streets  and  alleys  shown  upon 
the  original  plan  of  lots  aforesaid,  and  upon  the  plan 
attached  to  the  decree  incorporating  the  borough  as 
aforesaid,  said  streets  and  alleys  were  duly  vacated  by 
the  Borough  of  Monessen,  and  the  same  were  subse- 
quently occupied  by  the  defendant,  the  Pittsburgh  Steel 
Company,  and  used  in  connection  with  its  steel  plant. 
Plaintiff's  lot  did  not  abut  upon  any  of  the  streets 
or  alleys  vacated.  She  filed  her  bill  in  equity  to  restrain 
the  obstruction  of  the  streets  and  alleys  aforesaid.  No 
evidence  was  offered  at  the  trial  to  show  that  she  had 
sustained  any  damage  by  reason  of  such  changes,  or 
that  her  means  of  ingress  or  egress  to  and  from  her 
property  were  affected  in  any  way.  The  court  dismissed 
the  bill.    Plaintiff  appealed. 

Errors  assigned  were  in  dismifi»ing  plaintifrs  excep* 
tlons  to  various  flndingi9  of  fact  and  law,  and  the  decree. 

Charle$  O.  Crotoell,  with  him  Jo$eph  T.  Bell,  for  ap- 
pellant— ^The  act  of  incorporation  could  amount  to  no 
more  than  an  informal  acceptance  of  the  streets  and 
alleys  as  laid  out  in  the  recorded  plan,  nor  could  the 
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act  of  liie  borough  in  granting  a  public  service  corpora- 
tion the  right  to  use  the  streets  amount  to  anything 
more:  Philadelphia  y.  Thomas,  152  Pa.  494. 

The  court  below,  in  assuming  that  the  only  way  by 
which  the  rights  of  third  parties  might  interrene,  where 
the  owner  has  laid  out  his  property  in  streets  and  alleys, 
would  be  by  the  sale  of  a  lot,  lost  sight  of  the  fact  that 
there  are  other  ways  by  which  the  rights  of  third  parties 
may  intervene,  to  wit,  by  the  sale  of  a  lot,  by  the  use  of 
the  streets  by  the  public,  or  by  their  acceptance  by  the 
municipality:  Pittsburgh  v.  Epping-Carpenter  Com- 
pany, 194  Pa.  328;  O'Donnell  v.  Pittsburgh,  234  Pa.  401. 

The  right  of  the  plaintiff  to  enjoy  the  streets  as  laid 
out  by  the  original  grantor  became  fixed  by  the  accept- 
ance of  such  streets  by  the  borough,  and  when  the  latter 
subsequently  vacated  the  streets  it  left  them  subject  to 
the  private  contract  rights  of  the  land  company. 

Robert  W.  Smith,  with  him  WUli8  F.  McCook,  Benj. 
J:  Jarrett,  and  James  flf.  Moarhead,  for  appellee. — The 
rights  of  the  public  first  vested  in  these  streets  when 
they  became  public  highways  by  municipal  action,  and 
those  who  purchased  lots  later  bought  them  with  streets 
and  alleys  with  the  status  of  public  highways  already 
conferred,  not  by  the  owner  of  the  land,  but  by  the  ac- 
tion of  the  borough  authorities:  Fitzell  v.  Philadelphia, 
211  Pa.  1;  Pittsburgh  v.  Epping-Carpenter  Co.,  194  Pa. 
318;  Philadelphia  v.  Thomas  Heirs,  162  Pa.  494;  Tes- 
Bim  V.  Porter  Company,  238  Pa.  604. 

Opinion  by  Mb.  Justigb  Elkin,  January  5, 1914: 
While  this  case  presents  a  voluminous  record,  the  pre- 
cise question  for  decision  is  within  very  narrow  limits. 
Appellant  strongly  urges  that  the  case  at  bar  is  ruled  by 
CDonhell  V.  Pittsburgh,  234  Pa.  401,  and  the  line  of 
cases  with  which  it  is  in  harmony,  including  the  more 
recent  Case  of  Chambersburg  Shoe  Mfg.  Co.  v.  Cumber* 
land  y.  B.  B.  Co.,  240  Pa.  619.    These  cases  hold  tba,t  a 
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sale  of  lots  by  a  private  owner  according  to  a  plan  which 
shows  them  to  be  on  a  street  implies  a  grant  or  covenant 
to  the  pnrchasers  that  the  street  designated  on  the  plan 
shall  remain  open  for  the  nse  of  the  lot  owners,  and 
operates  as  a  dedication  of  the  street  to  pnblic  use«  The 
rights  of  lot  owners  in  snch  a  case  are  founded  in  the 
contract  of  the  parties  and  do  not  depend  upon  the  acts 
of  mnnicipal  authorities.  This  must  be  considered  as 
settled  law  under  our  decisions/ and  there  is  no  dispo- 
sition to  disturb  this  established  rule  when  the  facts 
warrant  its  application. 

Appellee,  on  the  other  hand,  relies  on  Tesson  v.  Porter 
Co.,  238  Pa.  504,  to  sustain  its  position  in  the  present 
controversy.  The  learned  court  below  sitting  as  a  chan- 
cellor, after  finding  the  essential  facts  upon  which  the 
rights  of  the  parties  depend,  decided  in  favor  of  the  de- 
fendant company.  In  so  deciding'  the  chancellor  fol- 
lowed  th^  authority  of  Tesson  v.  Porter,  and  differen- 
tiated the  present  case  from  O'Donnell  v.  Pittsburgh 
upon  its  facts.  In  our  opinion  the  decision  of  the  case 
turns  upon  the  findings  of  fact,  and  unless  there  be  mani- 
fest error  in  the  findings,  an  appellate  court  would  not 
be  justified  in  reversing  the  decree.  The  evidence  was 
sufficient  to  warrant  the  findings  and  certainly  it  cannot 
be  justly  said  that  there  was  manifest  error  in  respect 
thereto.  The  sixth  finding  of  fact  is  as  follows :  ^All  of 
the  streets  and  alleys  shown  on  plaintiff's  exhibit  No.  1, 
became  streets  and  alleys  of  the  Borough  of  Monessen 
prior  to  the  conveyance  by  the  East  Side  Land  Company 
to  William  Wolf  on  October  31, 1901,  and  so  far  as  the 
testimony  in  this  case  shows,  no  lots  in  said  plan  were 
iM>ld  by  the  East  Side  Land  Company  prior  to  the  adop- 
tion of  all  the  streets  and  alleys,  as  shown  on  def^id- 
ant's  exhibit  No.  1,  as  streets  and  alleys  of  the  Borough 
of  Monessen."  Under  the  authority  of  our  cases  the 
second  ccmclusion  of  law  logically  followed  the  above 
stated  finding  of  fact  The  learned  chancellor  stated 
this  conclusion  of  law  in   the  following  languags: 
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<<When  the  Borough  of  Monessen  made  all  of  the  streets 
and  alleys  public  highways,  no  lots  in  said  plan  haying 
been  sold  by  reference  thereto,  and  no  rights  of  third 
persons  having  interrened,  such  action  was  an  appro- 
priation by  the  Borough  of  Monessen  of  the  rights  of  the 
East  Side  Land  Company  to  the  land  contained  within 
said  streets  and  alleys  for  public  purposes,  and  there- 
after all  the  streets  and  alleys  as  shown  on  said 
plan  were  streets  and  alleys  of  the  Borough  of  Mo- 
nessen and  subject  to  municipal  control.''  We  think 
the  conclusion  of  the  learned  chancellor  in  the  court 
below,  under  the  facts  above  stated,  necessarily  fol- 
lowed what  was  said  by  this  court  in  Tesson  v. 
Porter  Company.  In  that  case  this  court  speaking 
through  our  Brother  Brown  of  a  situation  very  sim- 
ilar to  the  one  disclosed  by  the  present  record,  said: 
'^No  lot  included  in'his  plan  (being  the  plan  of  ihe  pri- 
vate owner)  was  sold  by  him  until  after  the  borough  had 
located  and  adopted  as  a  public  highway  every  street 

and  alley  which  appeared  on  his  plan From  that 

time  (the  adoption  of  the  plan  by  the  municipal  authori- 
ties) all  of  the  streets  and  alleys,  as  shown  on  the  bor- 
ough plan,  were  located,  but  unopened,  public  thorough- 
fares, subject  to  the  control  of  the  borough/'  That  case 
and  others  of  similar  import  are  predicated  upon  the 
theory  that  the  mere  making  of  a  plan  of  lots,  even  if 
the  plan  be  recorded,  does  not  constitute  a  complete 
dedication,  until  the  rights  of  third  persons  have  ac- 
crued by  the  sale  and  purchase  of  lots  or  by  public  use. 
A  private  owner  who  lays  out  a  plan  of  lots  with  plotted 
streets  and  alleys  may  change  or  alter  his  plan,  or  may 
abrogate  it  altogether,  if  he  does  so  before  the  rights  of 
the  public  or  of  individuals  purchasers  of  lots  become 
vested:  Pittsburgh  v.  Epping-Carpenter  Co.,  194  Pa. 
318;  Willock  v.  Beaver  Valley  E.  E.  Co.,  222  Pa.  590. 
This  doctrine  is  peculiarly  applicable  to  the  case  at  bar. 
Monessen  was  first  laid  out  as  an  industrial  town  by  a 
private  land  con^>any  in  the  spring  of  1898,  a  few 
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montlis  prior  to  its  incorporation  as  a  borough  in  Sep- 
tember of  that  year.  On  account  of  the  large  industrial 
efltaUishments  located  at  that  place  it  had  a  very  rapid 
growth.  All  of  which  must  have  been  in  contempla- 
tion by  those  who  laid  out  the  town  and  were  interested 
in  its  development  Its  necessities  demanded  incorpo- 
ration as  a  borough  and  this  was  done  as  soon  as  practl- 
eable  after  the  launching  of  the  enterprise.  We  have 
the  right  to  assume  from  the  facts  presented  by  this 
record  that  the  incorporation  of  the  town  as  a  borough 
was  contemplated  by  all  interested  parties  from  the  be- 
ginning. It  was  to  the  interest  of  the  public  generally, 
of  the  business  men  and  residents  of  that  community, 
and  of  the  purchasers  of  lots,  that  the  town  should  be 
incorporated  so  that  proper  public  improvements  could 
be  made.  Even  the  promoters  of  the  land  company  must 
have  entertained  this  view  of  the  situation  because  all 
interested  parties  seemed  to  unite  in  the  application  to 
be  incorporated.  A  copy  of  the  plan  of  lots  showing  the 
itreets  and  alleys  was  attached  to  the  proceedings  for 
incorporation  and  was  recorded  together  with  the  de- 
cree in  the  office  for  the  recording  of  deeds  in  Westmore- 
land County.  This  was  notice  to  everybody  of  the  in- 
tention of  the  borough  to  take  over  the  streets  and  alleys 
shown  by  the  plan  as  its  system  of  public  highways. 
This  was  followed  by  other  acts  of  the  borough  authori- 
ties sufficient  in  law  to  constitute  an  adoption  of  the 
streets  and  alleys  as  public  thoroughfares.  The  learned 
court  below  has  so  found  and  this  conclusion  is  not  con- 
troverted by  the  appellant  here.  We,  therefore,  have  a 
situation  in  wliich  the  borough  exercised  control  over 
the  streets  and  alleys  from  within  a  few  months  of  the 
time  the  original  plan  was  laid  out,  and  several  years 
before  appellant,  or  her  predecessor  in  title,  purchased 
a  lot  When  appellant  purchased,  the  streets  and  alleys 
w^re  public  highways,  made  so  by  the  acts  of  the  bor- 
ough authorities.  She  was  not  in  the  position  of  one 
purchasing  a  lot  from  a  private  owner  according  to  a 
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plan  showing  streets  and  alleys  laid  out  by  that  private 
owner,  but  not  accepted  or  adopted  as  public  highways 
by  municipal  authority.  If  she  had  purchased  from  a 
private  owner  before  the  streets  and  alleys  had  become 
public  highways,  her  only  protection  would  have  been 
the  implied  covenant  of  her  grantor  that  the  streets  and 
alleys  shall  remain  open  for  the  use  of  the  lot  owneii^ 
and  of  the  public  as  well,  as  a  means  of  access  to  th^ 
properties.  In  point  of  fact,  she  was  not  confronted 
with  a  situation  of  this  kind  at  the  time  of  her  purchase, 
and  she  did  not  rely  on  an  implied  covenant  made  by 
her  grantor,  but  she  purchased  with  notice  that  the 
streets  and  alleys  were  controlled  and  maintained  by  the 
borough  authorities  as  public  highways.  Tliese  facta 
clearly  distinguish  the  present  case  from  the  line  of 
cases  relied  on  by  learned  counsel  for  appellant 

Complaint  is  also  made  that  the  learned  court  below 
erred  in  refusing  to  open  up  the  case  and  grant  a  re- 
hearing upon  the  petition  of  plaintiff.  Matters  of  this 
kind  are  largely  within  the  discretion  of  the  trial  court, 
and  as  a  rule  do  not  constitute  reversible  error:  Shears 
App.,  121  Pa.  302.  There  was  no  abuse  of  discretion  In 
the  present  case,  and  as  we  view  the  record,  no  advan- 
tage would  have  resulted  to  appellant  if  she  had  suc- 
ceeded in  establishing  the  fact  that  some  other  person 
had  purchased  a  different  lot  prior  to  the  incorporation 
of  the  borough.  Appellant  stands  upon  her  own  rights 
and  the  burden  was  upon  her  to  establish  the  necessary 
facts  to  entitle  her  to  ask  the  intervention  of  a  court  ctf 
equity  to  grant  the  relief  prayed  for.  She  failed  to 
make  out  such  a  case  and  the  court  below  very  properly 
dismissed  her  bill. 

Under  all  the  circumstances  we  feel  that  the  costs 
diould  be  equally  divided  between  the  parties,  and  it 
will  be  so  ordered. 

Decree  affirmed.  Costs  to  be  equally  divided  and  paid 
by  the  respective  parties. 
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Sorrinoy  Appellant,  v.  The  Pittsburgh  Steel 
Company. 

Argued  Oct  10, 1913.  Appeal,  No.  230,  Oct  T.,  1913, 
kjr  plaintiffs,  from  decree  of  C.  P.  Westmoreland  Co., 
No.  804,  in  Equity,  dismissing  bill  in  case  of  Marriano 
Sorrino  and  Bessie  Arrigo  v.  The  Pittsburgh  Steel  Co. 
Before  Bbown,  Pottbb,  Elbin,  Stbwabt  and  MosoH- 
ziSKBR,  JJ.    Affirmed. 

Bill  in  equity  to  restrain  obstruction  of  certain  streets 
and  alleys.    Before  Copbland,  P.  J. 

ChoB.  C.  Crowett,  with  him  Jo$eph  T.  Bell,  for  appel- 
lants. 

Robert  W.  Smith,  with  him  WUlis  F.  McCoak,  Benj. 
J.  Jarrett,  and  James  8.  Moorhead,  for  appellee. 

Opinion  by  Mb.  Justich  Elkin,  January  5, 1914 : 
In  all  essential  particulars  this  case  is  the  same  as 
fiat  of  Bell  v.  Pittsburgh  Steel  Company,  243  Pa.  83, 
in  which  the  opinion  has  just  been  handed  down.  It 
would  serre  no  useful  purpose  to  discuss  the  details  of 
the  present  case  because  the  rights  of  the  appellants 
here  are  no  greater  than  the  rights  of  the  plaintiff  in 
the  case  just  referred  to.  The  cases  were  argued  to- 
gether, and  it  is  conceded  that  the  disposition  of  the  case 
of  Bell  ¥.  Steel  Company  will  be  controlling  in  the  pres- 
ent case.  We  shall  make  the  same  order  as  to  the  costs. 
Decree  affirmed.  The  costs  to  be  equally  divided  be- 
tween the  plaintiffs  and  defendant 
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In  re  Foster's  PetitioiL 

Siatuiet'^onitrueHon—'Beasanahh  and  absurd  rendft— Liberal 
or  natural  meaning — Legislative  intent. 

1.  It  ia  a  settled  rule  of  construction  that  the  legislature  will  be 
presumed  to  haye  intended  what  is  reasonable  and  effectual  and 
not  what  is  productiye  of  absurd  or  anomabus  consequencea,  or 
what  is  impossible  or  incapable  of  execution.  If  in  giving  to  the 
words  of  an  act  their  literal  or  natural  meaning  the  conclusion 
reached  would  be  unreasonaUe  or  absurd,  some  other  meaning 
within  the  reasonable  scope  of  the  words  may  be  adopted  to  avoid 
that  result,  if  it  appears  that  such  other  meaning  may  probably 
haye  been  the  one  intended. 

Beat  property — Bute  to  bring  ejectment — Answer  to  rule — Final 
judgment— AcU  of  March  8,  1889,  P.  L.  10,  and  April  16,  190S, 
P.  L.  »12. 

2.  The  Act  of  March  8,  1889,  P.  L.  10,  as  amended  by  the  Act 
of  April  16, 1908,  P.  L.  212,  providing  that  'Vheneyer  any  person, 
not  being  in  possession  thereof,  shall  claim  or  have  an  apparent  in- 
terest in  or  title  to  real  estate,  it  shall  be  lawful  for  any  person  in 
possession  thereof,  claiming  title  to  the  same,  ^  take  a  rule  on 
such  person'  to  bring  his  or  her  action  of  ejectment  within  aiz 
months  from  the  service  of  such  rule  or  show  cause  why  the  same 
cannot  be  brought,  'and  that  in  default  of  appearance'  it  shall  be 
the  duty  of  the  court  to  enter  judgment  against  the  person  served 
and  make  the  rule  absolute,  which  judgment  shall  be  final  and  con- 
clusive betwe^i  the  parties,  their  heirs  and  assigns,"  was  not  in- 
tended to  provide  that  where  a  respondent  to  the  rule  has  appeared 
and  filed  an  answer  denying  the  jurisdiction  of  the  court,  which 
answer  is  subsequently  adjudged  insufficient  and  the  rule  is  made 
absolute,  that  final  judgment  should  be  entered  forthwith  against 
the  respondent  in  case  the  action  of  ejectment  has  not  been  brought 
within  six  months  from  the  service  of  the  rule. 

8.  Where  in  Such  a  proceeding  there  is  an  appearance  entered 
and  an  answer  filed  on  the  return  of  the  rule,  the  court  is  required 
to  hear  and  determine  the  sufficiency  of  the  answer  and  if  the 
answer  is  adjudged  insufficient  and  the  court  orders  the  rule  made 
absolute,  the  respondent  has  six  months  from  the  date  of  the 
order  making  the  rule  absolute  within  which  to  bring  his  action 
of  ejectment  before  judgment  can  be  entered  against  him. 
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Argued  Oct  13, 1913.  Appeal,  No.  14,  Oct  T.,  1918, 
by  petitaoner,  from  judgment  of  Superior  Court,  Apr. 
T.,  1912,  No.  31,  reyersing  judgment  of  C.  P.  Indiana 
Co.,  Sept  T.,  1910,  No.  26,  in  re  petition  of  Andrew 
Foster  for  rule  on  W.  H.  H.  Smyere,  to  bring  action  ci 
ejectment  Before  Fbll,  C.  J.,  Brown,  Mktbbzat, 
Potter  and  Stswart,  JJ.    Affirmed. 

Appeal  from  the  Superior  Court. 

The  facta  appear  by  the  opinion  of  BiOB,  P.  J.,  61  Pa. 
Superior  Ct  224,  and  by  the  opinion  of  the  Supreme 
Court 

The  court  reversed  the  judgment  of  the  Court  of  Com- 
mon Pleas  in  favor  of  petitioner.    Petitioner  appealed. 

Error  M9igned  was  the  judgment  of  the  Superior 
Court 

W.  F.  Elhm,  of  Langham,  Elhin  d  Crept,  with  him 
W.  C.  Chapman,  for  appellant. 

Daoid  Blair  Taylor,  with  him  Jef.  G.  Wingert,  for 
appellee. 

Opinion  by  Mr.  Justigb  Mbstrbzat,  January  5, 1914: 
Andrew  Foster  filed  a  petition  in  the  court  below 
averring  that  he  was  the  owner  and  in  possession  of  a 
certain  tract  of  land  in  North  Mahoning  Township,  In- 
diana County;  that  W.  H.  H.  Smyers  claimed  title  to  a 
portion  of  the  said  tract  of  land  containing  from  one- 
third  to  one-half  an  acre ;  that  he  was  desirous  of  settling 
the  title  to  the  portion  of  land  in  dispute;  and  prayed 
for  a  rule  on  Smyers  to  bring  an  action  of  ejectment 
within  six  months  or  show  cause  why  the  same  could 
not  be  brought  The  rule  was  granted  June  9,  1910, 
returnable  on  the  first  day  of  the  next  term,  which  was 
September.  It  was  served  on  July  1, 1910.  Smyers  ap- 
peared on  the  return  day  of  the  rule  and  filed  an  answer 
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in  whicK  he  set  up  certain  reasons  why  the  action  should 
not  be  brought  He  denied  that  Foster  was  the  owner 
of  the  land  in  dispute,  averred  that  he  was  the  owner  of 
the  land,  denied  that  it  was  within  the  fence  lines  of 
Foster's  land  and  had  ever  been  cultivated  by  him.  He 
denied  that  Foster  had  been  in  possession  of  the  land  for 
twenty-one  years,  and  averred  that  it  was  within  the 
bounds  of  the  tract  owned  by  himself.  The  case  was 
placed  on  the  "hearing  list'*  for  February  7,  and  May  2, 
1911.  On  May  8,  1911,  more  than  ten  months  after 
service  of  the  rule,  the  court  on  motion  of  Foster's  coun- 
sel made  the  rule  absolute  and  entered  judgment  in  his 
favor  against  the  respondent  on  the  ground  that  the 
latter  had  not  brought  his  action  of  ejectment  within 
six  months  from  the  time  of  the  service  of  the  rule  and 
had  not  shown  cause  why  such  action  could  not  be 
brought  within  that  time.  The  respondent,  Smyers,  ap- 
pealed to  the  Superior  Court  which  reversed  the  judg- 
m^it  of  the  Common  Pleas,  and  modified  the  order  miak- 
ing  the  rule  absolute  so  as  to  apply  only  to  a  certain 
piece  of  the  land  described  in  the  petition,  and  remitted 
the  record  with  direction  to  enter  judgment  against  the 
respondent  unless  he  brought  his  action  of  ejectment 
within  thirty  days  therefrom.  Foster  has  appealed  from 
that  judgment  to  this  court. 

This  proceeding  was  instituted  under  the  Act  of 
March  8,  1889,  P.  L.  10,  as  amended  by  the  Act  of 
April  16, 1903,  P.  L.  212.  The  Act  of  1903  provides  that 
'^Whenever  any  person,  not  being  in  possession  thereof, 
shall  claim  or  have  an  apparent  interest  in  or  title  to 
real  estate,  it  shall  be  lawful  for  any  perscm  in  posses- 
sion thereof,  claiming  title  to  the  same,  to  make  applica- 
tion to  the  Court  of  Common  Pleas  of  the  proper  county, 
whereupon  a  rule  shall  be  granted  upon  said  parson  not 
in  possession,  to  bring  his  or  her  action  of  ejectmoit 
within  six  months  from  the  service  of  such  rule  upon 
him  or  her,  or  show  t^ause  why  the  same  caniK>t  be  so 
4>rought;  which  rule  may  be  made  returnable  to  any 
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term  or  return  day  of  such  court;.  •  •  •  • .."  The  second 
sectioii  of  the  Act  of  1889  proyides  that  ^^Whenever  a 
person  claiming  an  interest  in,  or  title  to,  such  real  es- 
tate, shall  have  beai  serred  and  shall  fail  to  appear  and 
show  cause  why  such  action  cannot  be  brought  within 
six  months  after  such  service,  it  shall  be  the  duty  of 
the  court  to  enter  judgment  against  the  person  served 
and  make  the  rule  absolute,  which  judgment  shall  be 
final  and  conclusive  between  the  parties,  their  heirs  and 
assigns; '^ 

The  disposition  of  this  appeal  depends  upon  the  con- 
struction of  the  act  of  assembly  just  quoted  which  was 
passed  for  the  purpose  of  providing  a  method,  as  its 
title  discloses,  for  settling  title  to  real  estate.  At  com- 
mon law  an  owner  of  real  estate  in  possession  could  not 
have  his  disputed  title  adjudicated  by  an  action  ^t  law 
nor  compel  the  adverse  claimant  to  bring  ejectment. 
He  could  not  *T)ring  on  the  battle,"  but  was  compelled 
to  await  the  action  of  his  adversary  to  have  the  cloud 
removed  from  his  title.  Recognizing  the  manifest  in- 
jury to  the  party  in  possession  of  real  estate  incident  to 
the  delay  caused  by  the  failure  of  the  party  out  of  pos- 
session to  assert  his  claim,  the  assembly  within  recent 
years  has  enacted  legislation  to  meet  the  hardships  in 
such  cases  by  passing  the  acts  entitled  ''An  act  to  settle 
title  to  real  estate,"  approved  March  8,  1889,  P.  L'.  10, 
and  ''An  act  to  provide  for  the  quieting  of  titles  to  liand," 
approved  June  10,  1893,  P.  L.  415.  This  legislation  en- 
aUes  the  owner  in  possession  to  compel  his  adversary  to 
assert  his  title  within  the  prescribed  time  and  failing  to 
do  so  he  is  thereafter  debarred  from  attacking  his  op- 
ponent's title  by  bringing  an  action  for  the  premises. 
The  l^pbslation  affords  the  owner  in  possession  speedy 
and  ample  relief  for  quieting  his  title,  and  being  reme- 
dial should  be  Interpreted  so  as  to  accomplish  the  pur- 
pose without  prejudice  to  the  rights  of  either  party  to 
the  controversy. 

Under  the  provisions  of  the  Act  of  1889  the  proceed- 
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iit^  is  institated,  as  will  be  obserred,  by  the  party  in 
poaseMAon.  On  his  application^  a  mle  is  granted  oa  the 
person  not  in  possession  to  bring  his  action  of  ejectment 
within  six  months  from  the  service  of  the  mle  or  show 
cause  why  the  same  cannot  be  brought  This  rule  is 
made  returnable  to  any  term  or  return  day  of  the  court 
The  rule  being  serred,  the  respondent  must  bring  his 
action  or  appear  at  the  return  day  and  show  cause  why 
it  cannot  be  brought  If  he  declines  to  bring  the  action, 
he  must  pursue  the  other  alternative.  If  he  does  appear 
and  files  an  answer  which  he  believes  and  is  advised  by 
counsel  does  show  sufficient  cause  for  not  bringing  the 
action,  as  in  the  present  case,  what  is  the  next  step  la 
the  procedure?  The  statute  does  not  provide  and  we 
must  be  guided  by  the  familiar  practice  in  analogous 
cases.  The  respondent  has  done  all  that  the  statute  re- 
quires of  him,  and  an  issue  is  formed  which  can  only  be 
decided  by  the  court  He  has  appeared  as  commanded 
in  the  rule  and  submitted  himself  to  the  judgment  of  the 
court  He  as  well  as  his  adversary  must  await  the  de- 
cision, and  he  is  not  in  default  and  cannot  be  penalised 
for  not  acting  until  he  fails  to  comply  with  the  adjudi- 
cation of  the  court  If  the  court  determines  that  his 
answer  to  the  rule  is  sufficient  the  proceeding  is  at  an 
end  and  no  further  action  is  required  of  him;  but  if  it 
determines  that  the  answer  does  not  show  sufficient  rea- 
son for  not  bringing  the  action  and  makes  the  rule 
absolute,  the  respondent  must  obey  the  judgment  or 
suffer  the  statutory  consequences.  It  is,  therefore,  ap- 
parent that  where  the  respondent  appears  in  obedience 
to  and  within  the  time  prescribed  by  the  rule  and  fileii 
an  answer  denying  the  jurisdiction  of  the  court  to  com- 
pel him  to  proceed  under  the  statute,  he  is  not  and 
cannot  be  adjudged  to  be  in  default  until  the  court  has 
entered  its  judgment  disposing  of  the  rule  to  bring  the 
action.  The  command  of  the  rule  is  that  he  bring  the 
action  or  appear  and  show  cause  why  it  cannot  be 
brought    The  sufficiency  #f  the  answer  can  only  be  de- 
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termiiied  l^  the  court  which  granted  the  rule.    It  fel- 
lows, under  the  established  practice,  that  the  court  must 
dispose  of  the  rule  before  it  can  enter  judgment  by 
default  on  the  part  of  the  respondent    If  this  conclu- 
sion be  COTrect  we  think  it  clear  that  the  respondent 
must  have  an  opportunity  to  c<Hnply  with  the  order  of 
the  court  if  the  rule  is  made  absolute  and  he  is  required 
to  bring  his  ejectment    To  hold  otherwise  would,  in  the 
language  of  the  authorities,  lead  to  injustice  and  to 
absurdity,  and  c<HiTict  the  legislature  of  having  intended 
what  is  productive  of  absurd  or  anomalous  conse- 
quences.    Why  make  the  rule  absolute  requiring  the 
respondent  to  bring  the  action,  if  by  the  same  order  final 
judgment  is  entered  against  him  and  he  is  thereby  pre* 
Tented   from   complying   with   the   order?    It  would 
indeed  be  absurd  for  the  court  to  command  him  to  bring 
the  action  and  at  the  same  time  enter  judgment  against 
him  preventing  him  from  doing  so.    It  would  also  be 
the  grossest  injustice  which  cannot  be  tolerated  by  any 
court,  even  with  legislative  sanction.    Judge  Elwsll^ 
the  learned  president  of  the  Ck>mmon  Pleas,  discussing 
a  similar  situation  in  discharging  the  rule  to  show  cause 
in  Herron  v.  Fetterman,  3  Walk.  103,  which  we  affirmed, 
said  (p.  106) :    ^'A  party  and  his  counsel  might  in  good 
faith  conclude  that  the  facts  known  to  them  consti- 
tuted a  good  reason  why  an  action  could  not  be  brought 
within  ninety  days,  and  yet  if  we  are  to  give  to  the 
statute  the  diarp  and  stringent  construction  here  con- 
tended for — ^If  the  judge  hearing  the  rule  should  be  of  a 
different  opinion,  the  doors  of  the  court  are  forever 
closed  against  it    A  heavy  penalty  for  a  mistake  in 
judgment,  or  rather  for  differing,  with  the  judge  as  to  a 
proper  conclusion  upon  facts.''    Yet  this  is  the  conten- 
tion of  the  appellant  in  this  case,  sustained  by  the 
learned  judge  of  the  Ck>mmon  Pleas.    He  held,  as  sug« 
gested  above,  that  the  action  must  be  brought  within  six 
months  of  the  service  of  the  rule  to  show  cause  why  it 
cannot  be  brou^t,  notwithstanding  he  had  not  within 
Vol.  ccxun— 7 
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that  period  disposed  of  the  rule  and  determined  that  the 
respondent  must  bring  the  action. 

The  only  default  for  which  the  court  is  authorized  to 
enter  judgment  against  the  respondent  is  when  he  ^'shall 
have  been  served  and  shall  fail  to  appear  and  show 
cause  why  such  action  cannot  be  brought  within  six 
months  after  such  service"  of  the  rule.  It  is  contended 
by  the  appellant  that  if  for  any  cause  the  rule  is  not 
heard  and  disposed  of  within  six  months  after  its  service, 
and  it  is  then  made  absolute,  judgment  must  be  entered 
forthwith  against  the  respondent  If  the  wording  of 
that  part  of  the  statute  relied  on  by  the  appellant  is  to 
be  followed  and  construed  literally,  there  is  ground  for 
his  contention.  This  interpretation,  however,  overlooks 
and  disregards  certain  well  settled  rules  of  statutory 
construction.  Where  an  adherence  to  the  strict  letter 
would  lead  to  injustice,  to  absurdity,  or  to  contradictory 
provisions,  the  duty  devolves  upon  the  court  of  ascer- 
taining the  true  meaning:  36  Cyc.  1107.  It  is  funda- 
mental that  if,  giving  to  the  words  of  an  act  their  literal 
or  natural  meaning,  the  conclusion  reached  would  be 
unreasonable  or  absurd,  some  other  meaning  within  the 
reasonable  scope  of  the  words  may  be  adopted  to  avoid 
that  result,  if  it  appears  that  such  other  meaning  may 
probably  have  been  the  one  intended:  Bossmiller  t. 
State  (Wis.))  91  Am.  St.  Bep.  910,  913.  It  is  a  settled 
rule  of  construction  that  the  legislature  will  be  pre- 
sumed to  have  intended  what  is  reasonable  and  effectual, 
and  not  what  is  productive  of  absurd  or  anomalous  con- 
sequences or  is  impossible  and  incapable  of  execution. 
It  is  ap|>arent,  we  think,  that  the  legislature  intended 
by  the  Act  of  1889  that  there  should  be  no  default  until 
six  months  after  the  respondent  had  notice  of  the  rule 
and  it  had  been  judicially  determined  that  he  failed  to 
show  cause  why  he  cannot  bring  the  action.  It  cannot 
be  assumed  that  it  was  the  intention  of  the  legislative 
mind  that  judgment  should  be  entered  without  an  op- 
portunity to  do  what  the  rule  requires  the  respondent  to 
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do.  Tet  such  is  the  effect  of  holding  with  the  appellant. 
The  legislatiye  intention  was  to  famish  a  remedy  for 
quieting  disputed  titles,  and  keeping  that  purpose  in 
view  we  must  construe  the  statute  so  as  to  carry  it  out 
without  producing  anomalous  and  absurd  results  and 
depriying  a  man  of  his  property  without  a  hearing.  We 
are,  therefore,  of  opinion  that  the  statute,  as  properly 
interpreted,  requires  the  court  when  there  is  an  appear- 
ance entered  and  an  answer  filed  on  the  return  of  the 
mle  to  hear  and  determine  the  sufficiency  of  the  answer, 
and  if  the  court  orders  the  rule  made  absolute,  the  re- 
spondent has  six  months  from  the  date  of  the  order  to 
bring  his  action  before  judgment  can  be  entered  against 
him. 

Our  conclusion  is  sustained  in  principle  in  Spangler 
V.  Trogler,  228  Pa.  217;  Piatt-Barber  Co.  v.  Groves,  193 
Pa.  475;  Dewees  v.  Letchford,  10  W.  N.  C.  61,  and  Her- 
ron  y.  Fetterman,  3  Walk.  103.  Tlie  first  of  these  cases 
arose  under  the  Act  of  1889  and  the  others  under  legis- 
lation closely  analogous  to  the  provisions  of  that  statute: 
The  last  cited  case  involved  the  construction  of  the  Act 
of  June  11, 1879,  P.  L.  127,  the  language  of  which,  bear- 
ing on  the  question  at  issue  here,  is  the  same  as  that  of 
the  Act  of  1889  except  the  time  for  bringing  the  action 
is  ninety  days  instead  of  six  months. 

There  is  no  merit  in  the  appellant's  suggestion  that 
the  respondent  is  not  entitled  to  relief  because  he  did 
not  bring  his  action  within  six  months  after  the  rule 
was  made  absolute  by  the  Ck>mmon  Pleas.  That  court 
made  the  rule  absolute  and  entered  judgment  forthwith 
against  the  respondent.  Had  he  brought  his  action 
while  the  judgment  was  in  force,  the  court  would  have 
quashed  the  writ:  Utley  v.  Cobb,  42  Pa.  Superior  Ct 
484.  The  judgment  was  reversed  and  the  order  making 
the  role  absolute  was  modified  so  as  to  give  the  respond- 
ent thirty  days  therefrcHn  to  bring  the  action  which  was 
brought  within  the  time  and  is  now  pending. 

As  the  appellee  has  not  appealed  and  is  not  complain- 
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ing  of  the  thirty-day  order  made  by  the  Superior  CJourt, 
that  question  does  not  arise  and  need  not  be  considered* 
We  are  all  of  the  opinion  that  the  judgment  of  the 
Superior  Court  should  be  affirmed  for  the  reasons  above 
stated,  and  it  is  so  ordered.  Costs  to  abide  the  result  of 
the  ejectment 


New  Castle  Water  Co.^  Appellant,  v.  Mahoning  & 
Shenango  By.  &  Light  Co. 

Contracts — Munieipalitiea —  Water  companies  —  Appeals  —  A^* 
siftnments  of  error* 

1.  An  assignment  of  error  to  a  decree  of  a  court  of  equity  wiU 
be  disn^issed  where  the  decree  necessarily  follows  from  the  lecral 
conclusions  of  the  chancellor  which  have  not  been  assigned  as 
error. 

2.  An  assignment  of  error  to  the  admission  of  evidence  sup- 
porting a  finding  of  fact  will  be  dismissed  where  the  finding  of 
fact  is  not  assigned  as  error. 

3.  A  municipality  made  a  contract  with  a  water  company  I^ 
which  the  latter,  for  a  specified  annual  simi,  was  to  furnish  water 
to  the  city  for  sprinkling  and  washing  its  streets.  The  city,  not 
owning  a  sprinkling  car,  made  arrangements  with  a  street  railway 
company  by  which  the  latter  was  designated  and  appointed  as  its 
agent  to  receive  water  from  the  water  company,  and  use  it  in 
sprinkling  the  streets  during  the  summer  season.  The  water  oom* 
pany  filed  a  bill  in  equity  against  the  Street  railway  company  to 
restrain  it  from  taking  water  and  for  an  accounting.  The  court 
dftmissed  the  bill.    Held,  no  error. 

Argued  Oct  14, 1913.  Appeal,  No.  253,  Oct  T.,  1913, 
by  plaintiff,  from  decree  of  C.  P.  Lawrence  C5o.,  Sept  T., 
1911,  No.  2,  in  Equity,  dismissing  bill  for  an  injunction 
and  for  an  accounting,  in  case  of  City  of  New  Castle 
Water  Company  y.  Mahoning  &  Shenango  Railway  & 
Light  Company.  Before  Beown,  Mbstbbzat,  Poirmty 
Stbwabt  and  Mosohziskbr,  J  J.    Affirmed. 
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Bill  in  equity  for  an  injunction  and  for  an  accounting. 
Before  Poster,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facta. 

The  court  on  final  hearing  dismissed  the  bill.  Plain- 
tiff appealed. 

Errors  assigned  were  various  rulings  of  the  trial 
judge  and  the  decree  of  the  court 

J.  Norman  Martin  and  B.  A.  Wintemitz,  with  them 
Norman  A.  Martin  and  Quincy  A.  McBride,  for  appel- 
lant 

C  H.  Akens,  of  Akens,  WUkison,  Lockhart  d  Cham- 
hers,  for  appellee. 

Opinion  by  Mb.  JusnoB  Bbown,  January  5, 1914: 
The  bill  filed  in  this  case  was  for  an  injunction  to 
restrain  the  appellee  from  drawing  water  from  or 
through  the  pipes,  mains,  fire  plugs  and  fire  hydrants  of 
the  appellant,  and  for  an  accounting  for  water  taken. 
No  finding  of  fact  by  the  court  below  has  been  assigned 
as  error.  Only  those  that  are  material  need  be  recited. 
Appellant  is  a  corporation  organized  under  the  Act 
of  Assembly  of  1874,  and  the  supplements  thereto,  for 
the  purpose  of  supplying  water  to  the  public,  to  indi- 
Tiduals,  firms  and  corporations  residing  or  doing  busi- 
ness in  the  City  of  New  Castle  and  in  the  districts  adja- 
cent thereto.  The  appellee  is  a  corporation  created 
under  the  Act  of  March  22,  1887,  and  operates  an  elec- 
tric street  railway  on  the  public  streets  of  the  said  city. 
The  appellant,  some  years  ago,  erected,  constructed  and 
has  since  maintained  reservoirs  and  a  filtration  plant 
for  supplying  water  to  the  said  city  and  the  inhabitants 
thereof,  and  has  entered  upon  the  public  streets  and 
highways  of  the  said  city,  and  laid  down,  maintained, 
and  is  still  maintaining,  pipes  and  mains  for  transport- 
ing, conyqriug  and  distributing  water.    On  December 
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30,  1901,  the  appellant  entered  into  a  contract  with  the 
City  of  New  Castle,  by  the  terms  of  which  it  agreed,  in 
consideration  of  the  sum  of  |7,000  per  year  paid  to  it  by 
the  city,  to  furnish  water  to  the  city  for  sprinkling  and 
washing  its*  streets.  For  several  years  before  this  bill 
was  filed  the  appellee,  without  the  consent  of  the  appel- 
lant, and  against  its  protest,  almost  daily  during  the 
summer  months  opened  its  fire  plugs  and  fire  hydrants 
many  times  each  day,  drawing  large  quantities  of  water 
from  the  pipes  and  mains,  through  the  said  fire  plugs 
and  fire  hydrants,  into  a  sprinkling  car,  and  by  means 
of  this  car,  owned  by  the  appellee,  conveyed  the  water  so 
taken  from  the  said  pipes  and  mains  along  and  over  the 
street  railway  operated  by  it  and  discharged  the  same 
from  the  said  sprinkler  upon  certain  parts  of  the  streets 
and  highways  of  the  city  between  the  railway  tracks  and 
for  a  short  distance  on  either  side  of  them.  The  city  did 
not  own  a  sprinkling  car,  or  any  other  apparatus  suit- 
able and  convenient  for  sprinkling  its  streets.  Begin- 
ning with  the  summer  season  of  1903,  it  designated  and 
appointed  the  appellee  to  receive  water  from  the  appel- 
lant for  the  purpose  of  sprinkling  the  streets  on  which 
the  street  railway  tracks  were  laid,  and,  under  that 
authority,  the  appellee  has  taken  the  water  of  the  appel- 
lant each  summer  season  when  and  as  often  as  the  same 
has  been  necessary  for  sprinkling  such  streets ;  and  it 
sprinkled  the  same  not  only  over  the  portions  on  which 
its  tracks  are  laid,  but  for  a  distance  of  from  two  to  two 
and  one-half  feet  outside  the  said  tracks  in  the  space 
between  them  and  the  curb  lines.  No  water  has  at  any 
time  been  taken  or  used  by  the  appellee  on  any  other 
authority  or  for  any  other  purpose.  In  March,  1909, 
the  appellant  and  the  city  renewed  and  continued  the 
contract  then  existing  between  them,  the  renewal  to  take 
effect  December  31,  1911.  By  the  renewal  the  former 
contract  was  continued  and  was  in  force  when  this  bill 
was  filed.  On  June  29,  1911,  the  following  resolution, 
passed  by  the  councils  of  the  City  of  New  Castle,  was  ap- 
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proved  by  the  mayor:  ^Besolved,  1.  That  the  City  of 
New  Castle  Water  Company  be,  and  the  same  is  hardby 
instructed  to  famish  to  the  Mahoning  &  Shenango  Bail- 
way  ft  Light  Company  such  amount  or  quantity  of  water 
as  the  latter  may  need  in  the  sprinkling  of  streets  in  the 
City  of  New  Castle^  the  same  to  be  furnished  in  pursu- 
ance of  the  contract  made  between  the  City  of  New 
Castle  and  the  City  of  New  Castle  Water  Company 
wherein  said  water  company  agreed  to  furnish  to  the 
said  city  water  for  the  sprinkling  of  streets.  2.  The 
Mahoning  ft  Shenango  Railway  ft  Light  C<mipany  has 
authority  to  take  water  from  the  fire  hydrants  of  the 
said  city  for  the  purposes  aforesaid,  the  hydrants  from, 
which  the  water  is  to  be  taken  to  be  designated  by  the 
chief  of  the  flre  department"  Two  months  after  the 
approval  of  the  foregoing  resolution  this  bill  was  filed. 

The  complaint  of  the  appellant  is,  not  that  the  appel- 
lee is  using  its  water  for  the  purpose  of  sprinkling  the 
streets  of  the  City  of  New  Castle,  but  that,  before  it  can 
do  so,  it  must  enter  into  some  agreement  or  contract  to 
pay  for  the  same.  It  is  not  pretended  that  the  city  itself 
could  not  take  all  the  water  needed  for  sprinkling  pur- 
poses, for  neither  in  the  contract  of  December  30, 1901, 
nor  in  its  renewal,  is  there  any  limitation  upon  the 
quantity  of  water  to  be  furnished  by  the  water  company 
to  the  city  for  sprinkling  its  streets ;  but  it  is  contended 
that,  though  this  be  true,  the  city  cannot  delegate  to  the 
appellee  the  right  to  take  water  for  sprinkling  purposes, 
and,  therefore,  when  it  took  the  same  for  such  purposes, 
it  became  a  trespasser,  continuing  its  trespasses  from 
day  to  day,  to  enjoin  which  this  bill  was  filed.  The  city 
had  the  undoubted  right  to  sprinkle  its  streets,  and,  in 
the  exercise  of  that  right,  it  was  not  required  to  sprinkle 
all  of  them,  or  any  of  them,  from  curb  to  curb.  To  en- 
able it  to  sprinkle  its  streets,  or  portions  of  them,  the 
water  company,  for  a  sufficient  considerait<m  passing  to 
it  from  the  city,  agreed  to  furnish  all  water  needed  for 
q>rinkling  purposes,  and  in  the  contract  to  do  this  there 
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is  neither  direction,  limitation  nor  restriction^  even  by 
implication,  as  to  the  method  or  manner  of  pntting  the 
water  on  the  streets.  The  city  was  not  required  to 
sprinkle  the  streets  with  its  own  sprinklers,  but  could 
have  employed  others  owning  sprinklers  to  do  the  work 
for  it,  and  to  those  the  water  company  would  as  cer- 
tainly be  required  to  furnish  water  as  it  would  be  to  the 
city,  if  doing  the  work  itself.  This  is  just  the  situation 
here  presented,  for,  beginning  with  the  summer  season 
of  1903,  the  cily  designated  and  appointed  the  appellee 
to  act  for  it  in  sprinkling  certain  portions  of  the  streets. 
What  consideration  passed  between  it  and  the  appellee 
is  none  of  the  appellant's  concern,  for  the  appellee,  as 
the  representative  of  the  city  for  sprinkling  purposes,  is 
but  taking  water  which  the  city  itself  could  concededly 
take  for  those  purposes. 

We  have  already  observed  that  no  finding  of  fact  by 
the  court  below  has  been  assigned  as  error,  and,  as  a 
complete  answer  to  appellant's  claim  that  the  appellee 
is  a  trespasser,  and  ought  to  be  compelled  to  pay  for  the 
water  it  takes  for  sprinkling  purposes,  we  quote  the  fol- 
lowing from  the  21st  and  22d  findings:  ^The  water 
taken  by  the  defendant  from  plaintiffs  pipes  and  mains 
through  the  fire  hydrants  and  fire  plugs,  and  carried 
liway  in  defendant's  sprinkling  car,  was  the  property  of 
the  plaintiff,  but  when  placed  in  the  sprinkling  car  it 
became  that  of  the  City  of  New  Castle  for  the  purpose  of 
sprinkling  the  streets,  as  it  was  the  duly  of  the  plaintiff 
under  its  contract  with  the  city  to  furnish  water  for 
sprinkling  purposes,  and  the  defendant  in  obtaining  the 
water  and  sprinkling  the  streets  did  so  as  the  repre- 
sentative of  the  city.  The  defendant  continued  as  the 
representative  of  the  city  to  take  water  at  the  direction 
of  the  city  from  the  mains  of  the  plaintiff  for  the  pur- 
pose of  sprinkling  the  streets  on  which  the  street  rail- 
way tracks  were  laid,  the  defendant  procuring  such 
water  at  all  times  from  the  plugs  or  hydrants  designated 
for  such  purposes  by  the  chief  of  the  fire  department  as 
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the  reprewntatiye  of  the  city.  In  so  doing  the  defend- 
ant took  no  water  that  was  not  reasonably  necessary  for 
the  purpose  of  sprinkling  the  streets  in  the  city  on  which 
Btreet  railway  tracks  were  laid,  and  used  no  water  for 
any  other  purpose  whatever." 

This  appeal  might  well  be  dismissed  on  the  unchal- 
lenged findings  of  fact,  but  it  is  proper  to  also  note  that 
not  one  of  the  legal  conclusions  of  the  learned  chancel- 
lor has  been  assigned  as  error^  and  the  decree  dismissing 
tiie  bill  ineyitably  followed  them.  Six  of  the  nine  are  as 
follows:  ^2.  The  defendant  company,  being  incorpo- 
rated under  the  provisions  of  the  Act  of  March  22, 1887, 
as  a  traction  or  motor  power  company,  does  not  have  the 
right  or  power  to  conduct  a  street  sprinkling  business, 
and  the  business  of  sprinkling  streets  and  highways  is 
not  within  its  corporate  rights  and  powers.  But  the  city 
has  the  power  to  require  it  to  sprinkle  the  streets  used 
by  it  in  operating  its  cars  under  the  police  power  of  the 
city,  and  said  city  may  authorize  it  to  receive  the  water 
which  the  city  has  a  right  to  receive  by  the  contract 
between  the  city  and  the  water  company  for  the  purpose 
of  sprinkling  streets.  3.  The  use  of  water  mentioned  in 
the  bill  for  sprinkling  the  streets  in  the  city  on  which 
the  lines  of  street  railway  were  laid  and  operated,  was 
within  the  purposes  contemplated  by  the  terms  of  the 
contract  between  the  city  and  the  plaintiff  under  which 
the  plaintiff  agreed  to  furnish  and  supply  water  to  the 
city  for  sprinkling  purposes.  4.  The  facts  and  circum- 
stances under  which  defendant  received  and  used  the 
water  for  street  sprinkling  constituted  the  defendant 
the  representative  of  the  city  for  such  purpose,  and  de- 
fendant had  the  right  and  authority  to  receive  the  water 
for  street  sprinkling  from  the  plaintiff  which  the  plain- 
tiff owed  to  the  city  for  such  purpose  under  the  contract 
between  the  city  and  the  plaintiff.  6.  The  plaintiff  by 
its  acquiescence  in  the  method  adopted  by  the  city  of 
permitting  defendant  to  receive  water  due  to  the  city 
wder  the  contract,  and  using  it  to  sprinkle  streets  for 
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■o  many  years,  has  agreed  that  the  language  of  the  con- 
tract justifies  such  practice  and  method  of  receiving  and 
using  the  water  to  be  famished  by  the  plaintiff  to  the 
city  for  the  purpose  of  street  sprinkling.  6.  Haying 
agreed  with  the  city  for  a  renewal  of  such  contract  for 
another  term,  while  the  practice  of  permitting  the  de- 
fendant to  receive  water  due  to  the  city  for  street  sprink- 
ling and  using  it  to  sprinkle  streets  was  in  full  opera- 
tion,  plaintiff  cannot  now  be  heard  to  say  that  the 
language- of  the  contract  does  not  authorise  the  city  to 
have  the  defendant  receive  water  due  to  the  city  under 
the  contract  and  use  it  in  sprinkling  streets.  7.  The 
defendant  in  receiving  and  using  the  water  from  plain- 
tiff's mains  for  sprinkling  streets  of  the  city  on  which 
defendant  operated  lines  of  street  railway,  at  the  direc- 
tion of  the  city  and  as  the  agent  or  representative  of  the 
city  to  sprinkle  such  streets,  was  not  a  trespasser  upon 
the  property  of  plaintiff  and  the  acts  of  the  defendant 
in  the  premises  were  not  wrongful  in  the  sense  of  being 
subject  to  restraint  by  a  court  of  equity.'' 

The  first  and  second  assignments  complain  of  the 
admission  of  the  testimony  of  Cukerbaum  and  Mc- 
Caskey,  because  the  court  referred  to  and  commented 
upon  it  in  the  twelfth  finding  of  fact  That  finding, 
even  if  a  material  one,  has  not  been,  as  already  stated, 
assigned  as  error.  On  the  facts  found  and  the  legal  con- 
clusions reached  by  the  learned  court  below  the  decree 
is  affirmed  at  appeUant's  costs. 


Heidrick  v.  Guaranty  Safe  Deposit  &  Trust  Co., 

Appellant. 

Cantraci§ — 8taheholder§ — Oumership  of  fund — Ca$e  for  iurjf. 

In  an  action  to  recover  a  sum  of  money  alleged  to  have  been 
received  by  defendant  to  the  use  of  plaintiff,  it  appeared  that  de- 
fendant had  been  plaintiff's  surety  on  a  bond*  and  that  plaintiff 
had  mortgaged  certain  lands  to  defendant  to  indemni^  it  against 


Digitized  by 


Google 


HEIDBICK  V.  GUARANTY  S.  D.  ft  TB.  CO.,  Appellant.  107 

1911]  Syllabus-~Opinion  of  the  Court. 

I068.  In  order  to  facilitate  the  sale  of  certain  bonds  secured  by  a 
mortm;e  on  the  same  land,  plaintiff  desired  defendant  to  release 
laid  land  from  the  first  mortgage  held  by  it,  which  defendant  did 
upon  payment  to  it  of  the  sum  of  money  in  controyersy.  There 
was  evidence  that  the  money  had  been  realized  from  the  sale  of 
bonds  belonging  to  plaintiff.  The  defendant  claimed  the  fund  by 
assigmnent  from  a  third  person,  who  claimed  to  be  the  owner 
thereof.  The  court  admitted  evidence  to  show  that  the  fund  was 
the  property  of  the  plaintiff,  and  submitted  the  question  of  the 
ownership  thereof  to  the  jury  who  found  a  verdict  for  plaintiff, 
upon  which  judgment  was  subsequently  entered.   Held,  no  error. 

Argued  Oct  16, 1913.  Appeal,  No.  126,  Oct.  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Butler  Co.,  Sept 
T.,  1912,  No.  57,  on  verdict  for  plaintiflf  in  case  of 
CharleB  P.  Heidrick  v.  The  Guaranty  Safe  Deposit  and 
Trust  Co.  Before  Fell,  C.  J.,  Brown,  Mbstbbzat, 
Elkin  and  Mo8GHZISe:br,  JJ.    Affirmed. 

Assumpsit  for  money  received  by  defendant  to  plain- 
tiff's use.    Before  Oalbreath,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  |19,325.11,  and  judgment 
thereon.    Defendant  appealed. 

Errors  assigned  were  various  instructions  to  the  jury. 

T.  C.  Campbell,  with  him  A.  E.  Reiber,  for  appellant. 

A.  L.  Cole,  with  him  John  B.  Chreer,  and  Thomas  H. 
Oreer,  for  appellee. 

Opinion  by  Mb.  Justigb  Elkin,  January  6, 1914: 
While  the  facts  of  this  case  are  complicated  the  legal 
questions  involved  are  few  and  simple.  The  case  turns 
on  the  controverted  question  of  fact,  Who  was  the  owner 
of  the  fund  paid  to  the  trust  company  for  the  purpose 
of  securing  a  release  of  the  mortgage  held  by  it  as  se- 
cnrity  against  possible  loss  on  its  contract  of  suretyship 
with  the  Pennsylvania  Bailroad  Company?    Defendant 
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was  surety  on  the  bond  of  Heidrick  to  the  railroad  c<mi- 
pany  and  took  first  mortgage  on  certain  lands  to  in- 
demnify itself  against  loss.  The  defendant  trust  com- 
pany had  no  other  interest  in  the  transactions  which 
gave  rise  to  the  present  controversy  at  that  time.  It  is 
too  clear  for  argument  that  when  the  trust  company  was 
released  as  surety  on  the  bond  to  the  railroad  company^ 
it  ceased  to  have  any  further  interest  in  the  matters 
connected  with  the  original  transaction.  In  order  to 
facilitate  the  negotiations  for  the  sale  of  certain  bonds 
held  in  different  proportions  by  Queen  and  Heidrick^  it 
was  found  necessary  to  secure  a  release  of  the  first  mort- 
gage held  by  the  defendant  on  lands  of  Heidrick.  The 
defendant  was  not  willing  to  satisfy  its  mortgage  until 
the  railroad  company  released  it  from  its  obligation  on 
the  bond  as  surety.  Heidrick  undertook  to  secure  this 
release  and  succeeded.  This  would  seem  to  be  an  end 
to  the  matter  so  far  as  the  trust  company  was  concerned. 
It  had  no  further  obligation  on  the  bond^  and  at  most 
could  only  be  considered  as  stakeholder  of  the  fund  in 
dispute  at  the  time  the  mortgage  was  satisfied  and  the 
railroad  company  gave  its  release.  In  order  to  secure 
the  release  of  the  mortgage  Heidrick  undertook  to  raise 
the  funds  necessary  to  secure  the  balance  due  the  rail- 
road company.  This  was  done  by  the  sale  of  bonds  held 
by  the  Windsor  Trust  Company  of  New  York  as  trustee 
for  the  bondholders.  Heidrick  directed  defendant  to 
draw  a  draft  upon  Queen  at  the  Windsor  Trust  Ck>m- 
pany  for  122,500  and  attach  to  the  draft  a  release  of  the 
lien  of  its  first  mortgage.  This  was  done  and  the  money 
was  paid  to  defendant  and  held  by  it  Subsequently 
Heidrick  procured  a  release  from  the  railroad  company, 
and  the  defendant  having  no  further  responsibility  on 
its  bond  as  surely,  he  demanded  the  funds  deposited  in 
the  trust  company,  payment  of  which  was  refused  on  the 
ground  that  Queen  also  claimed  the  fund.  Payment 
having  been  refused  this  suit  was  brought  The  defend- 
ant, asserting  that  it  subsequently  took  an  assignment 
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of  tiie  fond  from  Qneen^  undertook  to  make  his  defense 
at  the  trial.  The  learned  trial  judge  allowed  the  widest 
latitude  to  the  defendant  in  the  introduction  of  testi- 
mdny  relating  to  the  negotiations  between  Queen  and 
Heidrick.  The  question  of  the  ownership  of  the  fund 
was  submitted  to  the  jury  with  full  and  adequate  in- 
structions in  relation  to  every  phase  of  the  controversy. 
The  jury  were  instructed  that  the  ownership  of  the  fund 
depend^  very  largely  upon  who  was  the  owner  of  the 
bonds  out  of  which  the  money  was  realized.  The  charge 
covered  every  branch  of  the  case  and  we  fail  to  see  how 
appellant  can  justly  complain  about  the  instructions  of 
the  learned  trial  judge.  Something  is  said  about  the 
burden  of  proof  and  the  necessity  of  making  out  a  prima 
facie  case.  Heidrick  was  the  owner  of  the  land  mort- 
gaged for  the  payment  of  the  bond.  He  conveyed  the 
land  to  the  coal  company  and  took  the  bonds  and  capital 
stock  in  payment.  In  his  original  arrangement  with 
Queen,  Heidrick  took  1254,000  of  the  bonds  and  Queen 
f246,000.  The  bonds  which  produced  the  fund  in  con- 
troverqr  were  a  part  of  the  |254,000  allotted  to  Heidrick. 
He,  therefore,  starts  with  the  undisputed  ownership  of 
the  bonds  out  of  which  the  fund  was  realized.  He  agreed 
to  sell  his  bonds  and  stock  to  Queen  for  |37,500,— or  at 
least  that  was  his  contention,  and  the  jury  must  have  so 
found — and  to  deliver  them  upon  payment  of  certain 
drafts,  of  which  the  draft  drawn  by  the  defendant  at  the 
mstance  of  Heidrick  was  one.  The  fund  was  realized  by 
the  payment  of  this  draft  In  his  letter  to  defendant 
Heidrick  directed  the  proceeds  ol  the  draft  to  be  de- 
posited to  his  account  Defendant  received  the  proceeds 
of  the  draft  as  directed  by  Heidrick  and  this  is  the  fund 
ui  dispute.  The  jury  found  the  facts  in  favor  of  Heid- 
rick and  we  do  not  see  upon  what  theory  the  defendant 
can  claim  that  the  trial  judge  imposed  any  undue  bur- 
den upon  it  Certainly  these  facts  make  out  a  prima 
facie  case  for  Heidrick.  When  Queen  paid  the  draft  he 
imposed  no  condition  as  to  the  disposition  of  the  money, 
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and  this  left  the  bank  under  the  directions  of  Heidrick 
as  to  the  fund  in  question.  After  that  time,  and  before 
it  took  an  assignment  of  the  claim  of  Queen^  defendant 
had  no  interest  in  the  fund  and  was  bound  by  the  direc- 
tion of  the  depositor.  We  have  examined  this  case  with 
care  and  cannot  see  how  in  any  of  its  aspects  appellant 
can  complain  of  the  disposition  made  of  it  in  the  court 
below.  Defendant  was  permitted  to  set  up  every  con- 
tention Queen  could  have  asserted  in  the  trial  of  the 
cause  between  himself  and  Heidrick.  The  case  de- 
pended upon  the  facts  and  the  jury  by  their  verdict 
found  the  facts  in  favor  of  the  plaintiff.  This  should  be 
an  end  of  the  case  as  we  find  no  reversible  error  in  this 
record. 
Judgment  affirmed. 


Killmeyer  v.  Forged  Steel  Wheel  Company, 
Appellant 

Negligence — Master  and  servant — Safe  place  to  work — Contrihur 
icry  negligence — Aeeiitnption  of  risk — Case  for  jury, 

1.  The  duty  to  provide  a  reasonably  safe  place  to  work  and  to 
maintain  it  in  a  reasonably  safe  condition  by  inspection  and  re- 
pair is  a  direct,  personal  and  absolute  obligation,  from  wiiich 
nothing  but  performance  can  relieve  the  employer,  and  the  person 
to  whom  it  is  delegated  becomes  the  vice-principal  whose  neglect 
is  the  neglect  of  the  employer. 

2.  The  question  of  contributory  negligence  cannot  be  treated  as 
one  of  law  unless  the  facts  and  the  inferences  to  be  drawn  there- 
from are  free  from  doubt  If  there  be  doubt  as  to  the  facts  or 
inferences,  the  case  is  for  the  jury. 

8.  Where  the  defense  of  assumptioi^  of  risk  is  set  up  in  an  action 
to  recover  damages  for  personal  injuries,  the  case  is  for  the  jury 
where  the  facts  are  controverted  or  where  different  inferences  may 
be  drawn  therefrom. 

4.  In  an  action  to  recover  damages  for  personal  injuries,  the 
case  is  for  the  jury  and  a  verdict  for  the  plaintiff  will  be  sustained 
where  it  appears  that  at  the  time  of  the  accident  the  plaintiff  was 
employed  by  the  defendant  con^any  in  a  room  the  floor  of  which 
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consisted  of  lemoTable  iron  plates  designed  for  the  purpose  of 
affording  access  to  large  presses  on  the  floor  below;  that  one  of 
these  plates  four  by  eight  feet  in  dimension  had  been  remoTed  and 
the  hole  left  unguarded  at  the  time  of  the  accident;  and  that 
plaintiff  in  ignorance  of  this  condition  and  while  in  the  discharge 
of  his  duties  inadvertently  walked  into  the  hole  and  sustained  the 
injuries  complained  of. 

Argued  Oct  16, 1913.  Appeal,  No.  225,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Butler  Co.,  Sept 
T.,  1912,  No.  63,  on  verdict  for  plaintiflf  in  case  of  Wil- 
liam Eillmeyer  v.  The  Forged  Steel  Wheel  Company,  a 
corporation.  Before  Fbll,  C.  J.,  Brown,  Mbstrbzat, 
Elkin  and  Mosghziskbr,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Prathbb,  P.  J.,  specially  presiding. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |2,180,  and  judgment  thereon. 
Defendant  appealed. 

Error$  assigned  were  answers  to  points,  the  refusal  of 
the  court  to  direct  a  verdict  for  defendant  and  to  enter 
judgment  for  defendant  n.  o.  v. 

W.  D.  Brandon,  of  Brandon  d  Brandon,  for  appellant. 

r.  C.  Campbell,  with  him  John  H,  Wilson,  for  ap- 
pellee. 

Opinion  by  Mb.  JnsnoB  Elkin,  January  5, 1914 : 
In  refusing  the  motion  for  judgment  non  obstante 
veredicto  the  learned  judge  who  presided  at  the  trial  in 
the  court  below  made  the  following  summary  of  the 
material  f^ts  as  they  appeared  from  the  testimony: 
''The  uncontroverted  evidence  in  this  case  showed  that 
the  plaintiff  was  an  employee  of  the  defendant  company, 
and,  while  so  employed,  fell  into  an  unguarded  hole  in 
the  floor  of  the  defendant  company's  plant   It  appeared 
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that  the  floor  consisted  of  removable  iron  plates^  so  de- 
signed for  the  purpose  of  affording  access  to  the  large 
presses  of  the  defendant  company^  whose  foundations 
were  some  ten  or  twelve  feet  below  the  floor  level  covered 
by  said  iron  plates.  One  of  these,  about  four  by  eight 
feet  in  dimension,  had  been  removed  the  day  or  evening 
in  question  and  left  removed  and  the  hole  unguarded 
during  the  night  and  the  plaintiff,  while  in  the  discharge 
of  his  duties  as  an  employee,  inadvertently  walked  into 
it  and  was  seriously  injured.^^  The  contention  of  appel- 
lant is  that  a  verdict  should  have  been  directed  in  its 
favor  at  the  trial,  or  that  judgment  non  obstante  should 
have  been  subsequently  entered.  We  think  the  evidence 
of  negligence  was  sufficient  to  carry  the  case  to  the  jury. 
The  case  at  bar  belongs  to  that  class  of  cases  repre- 
sented by  Johnson  v.  Bruner,  61  Pa.  58;  Bennett  v. 
Plate  Glass  Co.,  158  Pa.  120;  Smith  v.  Oil  City  Tube 
Co.,  183  Pa.  485;  Gilbert  v.  Elk  Tanning  Co.,  221  Pa. 
176;  and  Henessey  V.  Wabash  Mills  Co.,  235  Pa.  31.  In 
the  case  of  Gilbert  v.  Elk  Tanning  Co.  the  rule  was 
stated  as  follows:  'The  duty  to  provide  a  reasonably 
safe  place  to  work  and  maintain  it  in  a  reasonably  safe 
condition  by  inspection  and  repair  is  a  direct,  personal 
and  absolute  obligation  from  which  nothing  but  per- 
formance can  relieve  an  employer,  and  the  person  to 
whom  it  is  delegated  becomes  a  vice-principal  whose 
neglect  is  the  neglect  of  the  employer."  Under  the  facts 
of  the  present  case  it  was  for  the  jury  to  say  whether 
appellant  performed  its  duty  in  providing  a  reasonably 
safe  place  to  work.  The  removal  of  the  large  iron  plate 
left  an  unguarded  hole  in  the  floor  and  made  the  place  a 
dangerous  trap  to  those  who  had  occasion  to  pass  that 
way  in  the  performance  of  their  duties.  This  was  es- 
pecially true  as  to  the  employees  who  worked  near  the 
hole  in  the  night  time  and  who  had  no  notice  of  its  being 
unguarded*  Under  such  circumstances  the  court  could 
not  say  as  a  matter  of  law  that  the  employer  had  fur- 
nished a  reasonably  safe  place  to  work  m^  W9M  there- 
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fore  guilty  of  no  negligence.  The  question  of  negligence 
was  tor  the  jury  and  it  was  submitted  with  careful  in- 
stnictions  as  to  the  respective  duties  of  the  parties 
tmder  the  law.  The  same  may  be  said  as  to  the  con- 
tributory n^ligence  of  the  plaintiff.  This  was  also  for 
the  jury.  If  the  plaintiff  saw  the  hole  and  knew  it  was 
imcoyered,  it  would  have  been  his  duty  to  have  avoided 
the  danger  of  failing  into  it,  but  tjiere  is  no  evidence 
that  he  knew  these  facts.  It  is  argued  that  he  must  have 
known  of  the  existence  of  the  unguarded  hole  because 
other  employees  who  worked  with  him  saw  it  a  few 
minutes  before  the  accident  That  the  plaintiff  did  not 
see  it  is  shown  by  the  fact  that  he  fell  into  it  and  was 
very  seriously  injured.  The  question  of  contributory 
negligence  cannot  be  treated  as  one  of  law  unless  the 
facts  and  the  inferences  to  be  drawn  from  them  are  free 
from  doubt  If  there  be  doubt  as  to  the  facts  or  infer- 
enceSy  the  case  is  for  the  jury.  This  is  the  rule  of  all  our 
cases.  The  case  at  bar  comes  within  this  rule  and  it  was 
for  the  jury  to  say  whether  plaintiff  was  guilty  of  con- 
tributory n^ligence.  This  question  was  submitted  to 
the  jury  under  proper  instructions  and  we  find  no  error 
in  the  manner  of  the  submission.  We  cannot  agree  that 
this  is  a  case  in  which  the  court  should  have  declared  as 
a  matter  of  law  that  the  employee  assumed  the  risk.  In 
a  very  recent  case  this  court  held  that  where  the  facts 
are  controverted,  or  such  that  different  inferences  may 
be  drawn  from  them,  the  question  of  the  assumption  of 
risk  should  be  submitted  to  the  jury  under  proper  in- 
structions: Bobson  V.  L.  V.  B.  B.  Co.^  236  Pa.  89.  It  is 
doubtful  whether  the  doctrine  as  to  the  assumption  of 
risk  has  any  application  to  the  present  case,  but  even  if 
it  had,  it  was  a  question  for  the  jury  under  the  authority 
of  the  case  just  cited  and  others  of  like  import. 

We  find  nothing  in  the  assignments  constituting  re- 
versible error.    The  first  is  without  substantial  merit, 
and  the  second,  third  and  fourth  relate  to  the  refusal  of 
tile  trial  judge  to  give  binding  instructions  in  favor  of 
VOL.OGXIiIU — 8 
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the  defendant  We  have  already  said  that  this  was  a 
case  for  the  jury  and  it  therefore  would  have  been  error 
to  have  given  binding  instructions.  The  fifth  assign- 
ment relates  to  the  refusal  of  the  motion  for  judgment 
non  obstante.  In  view  of  what  has  already  been  said  it 
would  have  been  error  for  the  court  below  to  have  en- 
tered judgment  in  favor  of  the  defendant  upon  the  whole 
record. 
Judgment  affirmed. 


Bradshaw's  Estate. 


Decedent's  estates — Dehts  of  decedents — Money  paid  to  dece- 
dent's use — Recovery. 

1.  Claims  against  a  decedent's  estate  which  might  have  been 
enforced  during  the  lifetime  of  the  decedent  are  the  subject  of  just 
suspicion  and  require  strict  proof. 

2.  Where  two  years  after  decedent's  death  a  claim  is  made  for 
money  alleged  te  have  been  paid  by  claimant  on  the  decedent's 
behalf  in  her  life  time,  the  court  made  no  error  in  disallowing  suoh 
claim  where  it  appeared  that  the  items  disallowed  extended  over 
a  period  of  six  years  and  any  claim  for  them  had  matured  before 
the  death  of  the  decedent^  and  that  there  was  no  eridenoe  of  the 
existence  of  the  relation  of  creditor  and  debtor  between  the  claim- 
ant and  the  decedent  nor  that  a  demand  had  been  made,  or  a  state- 
ment rendered  during  her  life  time,  although  she  was  abundantly 
able  to  pay  her  debts  and  managed  her  business  affairs  with  judg- 
ment. 

Argued  Oct  16, 1913.  Appeal,  No.  206,  Oct  T.,  1913, 
by  Gteorge  S.  Hunter,  from  decree  of  O.  C.  Beaver  Co., 
March. T.,  1913,  No.  7,  dismissing  exceptions  to  report  of 
auditor  in  Estate  of  Jennie  H.  Bradshaw,  deceased. 
Before  Fbll,  C.  J.,  Brown,  Mbstbbzat^  Elkik  and 
MosoHZiSKBB,  JJ.   AfDirmed. 

Exceptions  to  report  of  J.  B.  McGk>wn,  Esq.,  Auditor. 
Before  HoM,  P.  J. 
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The  facts  appear  by  the  opinion  of  the  Snpreme  Ck)art 
The  conrt  dismissed  the  exceptions. 

Error  asaigned,  among  others,  was  in  dismissing  the 
exceptions. 

Lawrence  U.  Sebring,  for  appellant 

James  H.  Cunningham,  for  appellee* 

Pkb  Curiam,  January  5, 1914 : 

This  appeal  is  from  an  order  of  the  Orphans'  Court 
disDussing  exceptions  and  confirming  the  report  of  an 
auditor  disallowing  the  appellant's  claim  for  money 
alleged  by  him  to  have  been  paid  for  the  decedent,  his 
aunt  The  items  disallowed  by  the  auditor  extended 
oyer  a  period  of  six  years  and  any  claim  for  them  had 
matured  before  the  death  of  the  decedent  They  were 
first  presented  to  the  executor  two  years  after  her  death. 
There  was  no  evidence  of  the  existence  of  the  relation 
of  creditor  or  debtor  between  the  claimant  and  the  de- 
cedent nor  that  a  demand  had  been  made,  or  a  statement 
rendered  during  her  life,  although  she  was  abundantly 
able  to  pay  her  debts  and  managed  her  business  affairs 
with  judgment  Of  claims  of  this  character  it  wa9  said 
in  Carpenter  v.  Hays,  153  Pa.  432,  '^Claims  against  a 
dead  man's  estate,  which  might  have  been  made  against 
him,  while  living,  are  always  subjects  of  just  suspicion, 
and  our  books  from  Graham  v.  Graham,  34  Pa.  475,  to 
Miller's  Est.,  136  Pa.  239,  are  full  of  expressions  by  this 
court  of  the  necessity  of  strict  requirement  of  proof." 

The  order  appealed  from  is  affirmed  at  the  cost  of  the 
appellant 
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Carlisle^  Appellant,  v.  Gariisjte. 

Beat  properfy — Life  estates — Fee-tail  estates— Eule  in  BheUe/s 
Case — Contingent  remainders — Wills — Meaning  jof  "issue" — Cenr 
struetien^ntenHen. 

1.  The  words  ''in  default  of  such  issue^  following  an  egress 
derise  to  any  particular  branch  of  issue,  as  children,  sons,  or 
daughters  will  be  construed  to  mean  the  issue  before  described. 

2.  Words  importing  a  f ailtire  of  issue  (without  the  word  ''such'') 
following  a  deyise  to  children  in  fee-sin^>le  or  fee-tail  refer  to  the 
object  of  that  prior  devise  and  not  to  issue  at  large. 

3.  A  testator  gave  to  his  son  'the  farm  he  now  lives  on  for  and 
during  his  life  to  use  and  occupy  as  his  own,  and  if  he  should 
have  children  living  at  his  death,  then  I  devise  the  same  to  them* 
but  if  he  should  die  without  issue  as  aforesaid*  then  I  devise  the 
same  to  my  said  grandson.''  The  son  conveyed  one-third  interest 
in  the  property  to  one  of  the  defendants,  devised  all  his  estate  to 
the  other,  and  died  without  issue.  The  grandson  claimed  the  es- 
tate. Defendants  contended  that  the  word  "children,''  in  view  of 
the  worda  immediately  following,  'Hbut  if  they  should  die  without 
issue  as  aforesaid"  meant  issue  in  the  sense  of  heirs  of  the  body; 
that  under  the  rule  in  Shelley's  Case  the  son  took  a  fee-tail  estate, 
which  imder  the  Act  of  April  27, 1855,  P.  L.  868,  became  an  estate 
in  fee-simple.  Eeld,  that  the  expression  ''but  if  he  should  die 
without  issue  as  aforesaid"  meant  children  living  at  the  time  of  the 
son's  death,  and  that  on  the  death  of  the  son  without  issue  the 
estate  vested  in  the  grandson. 

Argued  Oct  16,  1913.  Appeal,  No.  92,  Oct  T.,  1913, 
by  plaintiff,  from  judgment  of  C.  P.  Washington  C3o., 
Nov.  T.,  1912,  No.  96,  for  defendants  in  case  of  Joseph 
Edgar  Carlisle  v.  Ella  J.  Carlisle,  and  J.  M.  Dickson. 
Before  Fell,  C.  J.,  Beown,  Mbstbbzat,  Elkin  and 
MoscHZiSKBR,  J  J.   Beversed. 

Amicable  ejectment  to  de\?&rmine  title  to  lands  in 
Washington  County.    Before  MoIlvainb,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  entered  judgment  for  defendants  on  a  state- 
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lIKll]        Assignment  of  Error— Opinion  of  the  Court. 
Kent  of  facta  agreed  apon  by  tke  parties.    Plaintiff  9i^ 
pealed. 

Error  auigned,  tOMfag  oflMfrt^  waa  tiie  jod^giwiit  of 
the  court 

T.M.  Gealejf,'WiihMmk.A.H.McIlwM/ie,B0rrifL. 
Williams,  and  Jokn  R.  McCreight,  for  appelkmt 

James  L  Brawns^,  of  Dannans,  BtcwMim  d  Miller, 
with  him  J.  M.  Dickson,  for  appeUeefl. 

OnH»}f  BIT  He.  JusncB  Brown^  Janoar;^  5, 1914: 
JoM|A  Carliste,  at  tiie  tini«  of  hia  deatth— September 
17,  l89d — WM  ike  owner  of  the  farm  involved  in  tiiia 
amicafete  action  of  ejectment  The  present  titie  to  it  de- 
pendi  npon  the  proper  conatructicm  of  the  following 
cknne  in  hia  will  •*  ^^Thii^.  I  give  and  deviae  to  my  aon 
Newton  Carlialey  the  farm  he  now  Uvea  on,  for  and 
during  hia  life,  to  nae  and  occupy  aa  hia  own,  and  if  he 
dionld  have  children  living  at  hia  death,  then  I  deviae 
the  aame  to  th^n,  bnt  if  he  ahonld  die  without  iaaue  bM 
aforesaid,  then  I  d^tbrn  the  aame  to  my  aaid  grandaon 
Josei^  £dgar  Oarliale.''  Newton  Carliale,  who  never 
hiNi  9ny  children,  died  July  17, 1912,  leaving  a  will,  by 
which  he  gave  hia  entire  estate  to  hia  wife,  Ella  J.  Car- 
Ude,  one  of  the  appelleea.  More  than  two  yeara  before 
his  death  he  had  executed  a  deed  for  an  undivided  third 
interest  in  tile  farm  to  J.  M.  Dickaon,  one  of  the  defend- 
^ntfi  in  this  action  brought  by  Joaeph  Edgar  CarUale, 
claiming  title  its  the  devisee  of  hia  grandfather. 

In  determining  whether  Joaeph  Carliale  gave  an  es- 
tate in  f^e-tail  to  his  son  Newton,  which  became  a  fee- 
SiKfle  under  the  Act  of  1855,  our  first  inquiry  is.  What 
^nM^  tk«  testator's  intention?  It  could  not  have  been 
QMf^illearly  expressed  that  the  son's  estate  was  to  b^ 
limited  to  his  life,  with  a  devise  over  to  his  '^children 
living  at  his  death.''    If  nothing  followed  these  words. 
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it  oould  not  be  questioned  that  the  word  **children" 
should  be  given  its  primary  meaning^  and  that  children 
of  th^  son  Newton  living  at  the  time  of  his  death  would 
have  taken  as  purchasers  by  devise  directly  from  their 
grandfather.  But  it  is  contended  that,  in  view  of  the 
words  immediately  following — ^*^but  if  he  should  die 
without  issue  as  aforesaid" — the  testator  intended  to  use 
the  word  "children'^  in  the  sense  of  issue  or  heirs  of.  the 
body,  and  that  the  devise  to  the  son,  therefore,  became 
a  fee^simple  under  the  Act  of  1855  and  the  application 
of  the  rule  in  Shelley's  Case.  This  contention  was  sus- 
tained by  the  court  below,  the  learned  president  judge 
who  spoke  for  it  being  of  opinion  that  when  the  testator 
used  the  word  ^^issue''  he  intended  to  define  the  meaning 
to  be  given  to  the  preceding  word  "children."  In  this 
we  are  unable  to  concur.  On  the  contrary,  we  are  clear 
that  the  testator  intended  the  word  "issue"  to  mean 
"children  living"  at  the  time  of  his  son's  death.  The 
words  are  not  "if  he  should  die  without  issue,"  but  "if 
he  should  die  without  issue  aforesaid."  The  "issue  afore- 
said" are  "children  living"  at  the  time  of  the  son's  death, 
and  the  unmistakable  intention  of  the  testator  in  using 
the  words  "issue  as  aforesaid"  was  to  again  refer  to 
those  children.  No  other  intention  can  be  imputed  to 
him,  and  the  words  "issue  as  aforesaid"  must  be  con- 
strued as  meaning  the  children  to  whom  the  testator 
referred  and  as,  therefore,  importing  a  definite  failure 
of  issue.  "Mr.  Jarman,  in  his  valuable  treatise  on 
wills,  after  referring  to  a  number  of  authorities  estab- 
lishing the  settled  rule  of  construction  to  be  that  the 
words  'in.  default  of  such  issue,'  following  an  express  de^ 
vise  to  any  particular  branch  of  issue,  as  children,  sons 
or  daughters,  will  be  construed  to  refer  to  the  issue  be* 
fore  described,  adds:  'It  is  well  settled  also  that  words 
importing  a  failure  of  issue  (without  the  word  such), 
following  a  devise  to  children  in  fee-simple  or  fee^tail^ 
refer  to  the  objects  of  that  prior  devise  and  not  to  issue 
at  large :'  2  Jarman  372.    The  eases  to  which  he  refers 
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fully  rapport  his  position'' :  Bharswood,  J.,  in  Daley  v. 
EoonSy  90  Pa.  246.  Among  other  of  our  own  cases  an- 
nonncing  the  same  rule  there  may  be  cited  Sheets'.  Est., 
62  Pa.  257,  and  Chalnbers  v.  Union  Trust  Ck)mpany,  235 
Pa.  610. 

The  devise  of  the  farm  was  to  the  son  Newton  for  lif e, 
with  remainder  to  his  children,  if  he  should  leave  any 
living,  not,  however,  to  them  by  devolution  or  descent 
from  him,  but  by  devise  directly  from  the  testator;  and 
if  the  son  should  leave  no  living  children,  the  devise  of 
the  remainder  was  directly  from  the  testator  to  his 
grandson  Joseph  Edgar.  The  fee  is  in  him:  Kemp  v. 
Reinhard,  228  Pa.  143. 

The  assignments  of  error  are  sustained,  the  judgment 
is  reversed  and  is  here  entered  for  the  plaintiff  below. 


Boss's  Appeal. 

Wilh  luue  devisavii  vel  nan — Insane  delmiom — T$9tam$nUury 
capacUif. 

1.  A  will  cannot  be  set  aside  by  reason  of  insane  delusions  (gen- 
eral insanity  not  being  shown),  where  it  does  not  appear  that  the 
win  was  a  direct  offspring  of  such  delusions,  or  that  ihey  con- 
trolled  the  mind  of  the  testator  in  Ihe  making  thereof,  and  caused 
the  will  to  be  different  from  what  it  would  have  been  but  for  such 
delusions. 

S.  Where  the  general  capacity  of  a  testator  is  not  impeached, 
and  the  will  shows  on  its  face  that  any  insane  delusions  of  which 
be  may  haye  been  possessed  did  not  control  the  will,  and  were  not 
the  moving  cause  of  the  disposition  of  his  estate  which  he  made, 
die  fact  of  the  delusions  has  no  weight  in- determining  the  ques- 
tion of  the  validity  of  the  wilL 

S.  Testator,  who  suffered  from  delusions  to  the  effect  that  he 
was  afflicted  with  a  serious  disease^  that  he  was  insolvent,  and  that 
he  was  guilty  of  embezzling  trust  funds,  hut  who  was  able  to  man- 
age his  financial  affairs  and  understood  the  amount  and  character 
of  his  estate,  left  a  paper  written  in  his  own  hand,  entitled  '^Uy 
last  Win,''  l^  which  he  divided  his  estate  into  four  parts,  giving 
ene-fourth  each  to  a  half  brother  and  a  half  sister,  one-fourth  to 
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the  ohiUTen  of  a  deceased  half  bfother  and  one-f oufdl  to  $  full 
sister,  they  being  his  nearest  of  khi*.  The  lower  oourt,  tefused  to 
award  .an  issue  devisayit  vel  non.   J^M,  no  error. 

Argued  Oct  16, 1918.  Appeal,  No.  ZtSty  Oet.  T.,  1913, 
of  Annie  E.  Boss,  f  roia  decree  of  O.  C.  Washington  Co., 
Nov.  T.,  1911,  No.  48,  dismissiiig  appe^  from  decision  qf 
Begister  of  Wills  in  Estate  of  Brit  Hart,  deceased,  be- 
fore Fbll,  C.  J.,  BboWK,  MttsrTBBZAT,  J^tXiS  and  Mo90^- 
ZT8KRR,  JJ.   Affirmed. 

Appeal  from  order  6t  tide  reglMer  of  wills  refiuying 
an  issue  devisavit  tel  lioti.  MolLVAiKi,  P.  J.,  filed  l^e 
following  opinion : 

The  averment  in  flie  appellant's  petition  upon  which 
she  bases  her  claini  for  i^Uef  is  as  follows :  '^Thi^t  ai  the 
time  of  the  execution  of  the  ^id  paper,  to-wit,  flt^j  34, 
1911,  the  said  Brit  Hart  d}d  not  hate  and  posaess  a 
sound  disposing  mind,  memory  and  understanding,  and 
by  reason  of  halludntiilons^  nnder  which  he  was  con- 
stantly laboring  and  by  reason  of  which  he  believed  that 
he  had  lost  all  hifii  estate  and  that  tie  was  a  pfituper,  he 
was  incapable  of  nhd^rstanding  the  6itent  and  amount 
of  his  estate  and  the  disposittott  made  thereof  in  th0  sftid 
paper  purporting  to  be  his  last  wHl  and  testai|[ient" 

From  the  testimony  fl)ed,  it  apj^rs  that  Brit  Part 
died  by  his  own  halid  from  bis  jum^dng  into  a  tl^  of 
water  at  the  electric  light  plant  in  Washingtoii,  |^a., 
between  Prospect  avenue  aod  Maiden  street,  on  the  l$th 
day  of  July,  1911.  That  for  more  than  a  year  hip  bad 
suffered  with  mell^ncholia  and  harbored  some  insane  de- 
lusions; that  his  melancholia  wa8  the  result  of  the  }M!§ 
that  he  had  sustallied  of  his  wife  and  four  chUdtw* 
within  the  few  ]^ears  before  the  time  of  his  death,  wr. 
Hart  was  a  man  of  Intelligence  and  had  a  bu^ineaa  ol 
considerable  eiteht  irhich  he  succeddfuUy  manag^;  bvt 
after  tiie  death  of  his  wife,  whi^^h  left  him  all  alone,  ke 
became  discouraged  and  his  health  somewhat  failed,  and^ 
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he  suffered  from  the  low  of  one  of  hici  tfngeM.  TUf 
caiued  lABBt  tb  sell  out  hi»  basiness,  wMch  was  that  of 
numiiig;  an  elevator  and  feed  and  supply  store.  Tltls 
sale  wad  made  in  April,  1910.  Thin  left  htm  witftout 
tarftMng  apparently  to  occupy  hla  mind,  and  in  Decem- 
ber of  llSflOy  he  gaye  a  power  of  attorney  to  John  A. 
Botd^  and  Alyan  Bpnnan  to  look  Atiev  his  property, 
(0  tte  end  that  he  might  be  sent  away  some  place  for  the 
piirpMe  of  improyi^g  his  health  and  mental  condition. 
Urst  he  planned  to  go  to  Florida ;  that  was  abandcmed. 
Tlien  he  planned  to  go  to  Altoona,  and  tiiat  was  aban- 
icmd;  and  finally  on  December  3,  IdlO,  he  was  sent  to 
tkn  St  Francis  Hospital,  Pittsbnrgh,  where  he  remained 
until  the  23d  of  December.,  He  was  then  brought  back 
to  Washingtoii  tmd  remained  for  a  while  at  the  Biegel 
fiotel;  then  was  taken  to  the  Washing^n  Hospital  in 
Washington,  and  about  February,  1911,  he  was  taken  to 
l^  old  resi^f^ce  lirhich  was  then  occupied  by  David 
Hart  and  hia  wife,  hia  nephew  and  niece,  who  succeed^ 
him  in  hia  bwiness  and  who  occupied  his  old  nianfion 
house,  and  with  them  h$  lived  until  he  died.  After  he 
came  back  home  his  liealth  had  somewhlit  improve^,  and 
he  fitpppared  to  be  not  so  mentally  depressed.  On  May 
24, 1911,  he  wrote  hli  will  and  placed  it  in  his  safe  in  the 
Ubnu7  of  his  home  where  he  then  was  residing  and 
where  it  wa$  foui^  after  his  death.  He  left  to  surVive 
him  a  fuU  sister,  Annie  i?.  Boss,  a  half  brother  D.  M. 
9art^  a  half  sister  Klieabeth  Dever,  and  the  children  of  a 
half  brother^  James  P.  Hart,  who  comprised  all  his  heirs 
It  law.  His  estate,  which  was  turned  over  to  John  A. 
i[ow4en  and  Alvan  Donnan  under  the  power  of  attor- 
a^,  consisted  of  about  |25,000  in  personal  property, 
JifMtitf  |u4K^^nts  and  seenrities,  and  a  number  of  pieces 
ol  reiKl  Mtate  the  value  of  which  was  estimated  at 
K8,90»0;  and  this  property  remained  in  their  hands  up 
to  the  thae  of  hit  death  and  comprised  his  estate.  Dur- 
ing his  lifetime  |ie  had  been  appointed  guardian  for 
three  sets  of  children,  and  the  personal  estate  which 


Digitized  by 


Google 


122  ROSS'S  APPEAL. 

Opinion  of  the  Court.  [248  Pa. 

came  into  his  hands  from  these  three  estates  amounted 
to  about  f  16,000  and  was  part  of  the  securities  turned 
over  to  the  attorneys-in-fact  and  which  have  been  esti- 
mated as  worth  |25,000. 

After  the  will  of  the  said  Brit  Hart  was  probated,  his 
full  sister,  Annie  E.  Ross,  presented  her  petition  in  this 
court  which  contained  the  allegation  which  we  have 
already  quoted,  and  praying  for  an  issue  to  determine 
the  validity  of  the  wUl  which  had  been  probated. 

The  testimony  of  Dr.  Walker,  the  attending  physician 
at  St.  Francis  Hospital  during  the  twenty  days  he  waii 
there,  as  well  as  of  his  nurse  at  that  place,  shows  that 
Brit  Hart  was  deeply  depressed,  suffering  from  melan* 
cholia,  and  that  he  had  certain  delusions.  One  of  these 
was  that  his  physical  and  mental  suffering  came  from 
syphilis;  and  it  appeared  from  an  examination  of  his 
blood  that  he  never  had  been  afflicted  with  that  disease. 
It  appeared  also  that  in  investing  the  money  of  his 
wards  he  had  invested  it  in  his  own  name  and  that  he, 
in  thinking  the  matter  over,  had  come  to  the  conclusion 
that  by  having  done  so  he  was  guilty  of  embezzlement 
and  that  he  was  going  to  get  into  trouble  by  reason 
thereof.  He  also  appeared  to  have  allowed  the  fact  that 
he  had  turned  his  property  over  to  his  attorneys-in-fact 
and  had  gone  out  of  business,  to  worry  him,  and  at  times 
had  the  belief  that  he  was  likely  to  land  in  the  poor 
house,  and  that  he  had  not,  or  would  not  have,  the  way 
things  were  going,  any  property  left.  These  thoughts 
grew  on  him  until  he  became  possessed  with  the  insane 
delusion  that  he  was  a  pauper,  and  would  speak  of  life 
as  not  being  worth  much  to  him  any  more,  that  his 
friends  were  gone,  and  that  his  expenses  were  going  on^ 
and  that  he  was  not  making  anything  and  that  he  did 
not  have  any  property,  and  that  the  trust  funds  that  he 
had  would  be  lost  and  that  he  would  suffer  for  it  When 
he  was  reasoned  with  and  his  property  and  liabilities 
would  be  enumerated,  he  could  fully  understand  and 
comprehend  the  property  that  he  possessed  and  the  lia* 
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bilides  that  were  upon  him  and  that  he  was  not  in- 
solvent;  but  it  would  not  be  long  afterwards  until  he 
again  would  revert  to  or  have  the  delusion.  Neither  the 
physicians  nor  those  who  frequently  met  with  him 
thought  him  generally  insane,  but  only  that  he  was  sub- 
ject at  times  to  these  insane  delusions.  Dr.  Scott  was 
asked  this  question :  ^^Doctor,  on  the  matter  of  his  finan- 
cial affairs,  I  ask  you  to  state  whether  or  not  at  the  time 
you  treated  him  he  was  sane  or  insane?"  A.  *^ell,  he 
was  sane;  he  would  be  insane  on  those  conditions,  you 
know,  now  for  instance  the  matter  of  the  efyphilis  and 
the  matter  of  coming  to  want,  those  were  insane  condi- 
tions." Q.  ^^Did  he  at  times  manifest  a  knowledge  of 
his  estate?"  A.  'TTes,  he  would  go  over  that;  he  could 
tell  you  every  item ;  he  would  name  out  each  one  of  his 
liabilities  and  what  his  assets  were,  and  seemed  to  have 
them  the  same  always,  always  remembered  them  cor- 
rectly; I  presume  they  were  correct;  he  would  always 
give  them  about  the  same,  and  you  would  foot  them  up 
for  him  and  show  him  that  he  had  more  assets  than  lia- 
bilities, and  yet  he  couldn't  shake  that  idea  off ;  it  would 
be  all  right  for  the  time  being,  you  know,  when  you 
would  sliow  him  that,  and  then  he  would  get  out  of  that 
by  saying  that  his  expenses  would  be — ^"  Q.  **Now,  Doe- 
tor,  ^m  your  knowledge  of  the  disease,  is  it  natural  to 
find  patients  suffering  with  melancholia  and  harboring 
insane  delusions  of  that  kind  and  yet  in  other  ways  have 
business  judgment  and  business  ability?"  A.  '^Yes, 
many  times  they  do."  Q.  ^^It  is  common  with  them?" 
A.  ^es."  Q.  "That  is,  they  have  insane  delusions 
along  certain  lines,  while  in  other  respects  their  mind 
apparently  is  sane?"  A.  "Yes."  A  number  of  witnesses 
who  came  in  contact  with  Mr.  Hart  were  examined,  but 
their  testimony  was  substantially  such  as  we  have  indi- 
cated that  Dr.  Scott's  and  Dr.  Walker's  was. 

Upon  this  testimony,  the  question  arises,  whether  or 
not  an  issue  should  be  granted  to  determine  whether  or 
not  these  delusions  affected  the  ability  of  Brit  Hart  to 
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write  the  will  which  it  is  admitted  he  did  write.  In  this 
connectioii  the  will  itself  beeMses  in  our  opinion  the 
most  important  evidence  in  this  case.  It  is  admitted 
that  the  whole  of  the  will  is  written  by  Brit  Hart  on 
paper  which  he  himself  selected^  being  a  bill  head  which 
he  nsed  in  his  business  before  he  sold  out  l^he  will  is  in 
these  words: 

"Washington,  Pa.,  May  24th,  1911. 
"My  last  Will. 

^I  give  to  D.  M.  Hart  oiie  fourth  of  my  estate.  I  give 
to  the  children  of  J.  P.  Hart,  dec.,  the  one  fourth  <tf  my 
estate.  I  give  to  Mrs.  E.  J.  Dever  the  one  fourth  of  my 
estate.  I  give  to  Annie  E.  Boss  the  remaining  one  fourth 
of  my  estate. 

"I  appoint  Altan  Donnon,  John  A.  Howden  and  Dun- 
ning Hart  my  eiecutors. 

"Bbtt  Habt." 

The  question  foi^  our  consideration  is,  did  the  delu- 
sions which  the  teBtimony  shows  Brit  Hart  at  times  had, 
in  any  way  aifect  his  mind  in  the  writing  of  that  will. 
If  they  did  not,  then  no  issue  should  be  granted. 

A  study  of  this  will  shows  that  he  knew  the  kind  of 
instrument  he  was  engaged  in  writing,  for  he  heads  it 
"My  last  Will."  It  also  shows  that  he  knew  that  he 
had  two  half  brothers,  David  M.  Hart  and  J.  P.  Hart, 
and  he  evidently  knew  that  J.  P.  Hart  was  dead  and  left 
children.  He  knew  that  he  had  one  half  sister,  Mrs.  E. 
J.  Dever,  and  he  knew  that  he  had  a  full  sister,  Mrs. 
Annie  E.  Boss.  He  also  knew  how  much  he  wanted  to 
give  each  one  of  these  persons  to  whom  he  was  related; 
and  he  first  gives  one-fourth  to  D.  M.  Hart;  then  wlien 
he  comes  to  his  brother,  James  P.  Hart,  who  is  dead,  he 
gives  to  the  children  of  James  P.  Hart  one-fourth  of  his 
estate;  then  when  he  comes  to  his  half  sister,  Mrs.  E.  J. 
Dever,  he  gives  her  the  one-fourth,  and  when  he  comes  to 
the  last  devise  he  gives  to  Annie  E.  Boss  the  i^maining 
onefourth  of  his  estate,  showing  his  power  of  calcula- 
ting and  that  he  had  already  given  away  three-fourths  of 
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i^jestate;  and  then  he  appoints  the  two  persons  who 
lad  been  his  attorneys-in-fact^  together  with  his  uncle 
Dmming  Hart,  his  execntors. 

There  Ib,  in  studying  this  will  in  connection  with  the 
fact  that  D.  M.  Hart  and  J.  P.  Hart  were  half  brothers 
and  Mrs.  Dever  a  half  sister,  while  Mrs.  Boss  was  a  fnU 
sister,  and  with  the  further  fact  that  part  of  his  estate 
was  realty  and  part  personalty,  an  evident  purpose  to 
make  them  share  his  estate  in  equal  proportions,  which 
(key  would  not  have  done  had  he  died  intestate.  To  our 
mind,  the  intelligence  and  the  apparent  purpose  of  his 
making  this  will  and  the  disposition  he  made  of  his  es- 
tate and  the  manner  in  which  he  expressed  himself  in 
making  that  disposition,  conclusively  show  that  these 
dduflions  of  which  the  witnesses  testified  were  not  oper- 
ating on  his  mind,  but  that  the  will  was  made  in  one  of 
those  moments  in  which  he  had  in  his  mind  a  clear  and 
distinct  purpose  that  embraced  not  only  a  knowledge  of 
the  persons  to  whom  he  wished  his  estate  to  go  but  the 
proportion  that  each  should  receive  of  that  estate,  be  it 
hu^  or  small. 

^'A  man  may  be  of  sound  mind  in  regard  to  his  deal- 
ings in  general,  but  may  be  under  an  insane  delusion, 
and  whenever  it  appears  that  the  will  was  the  direct 
offspring  of  the  partial  insanity  or  monomania  under 
which  the  testator  was  laboring  at  the  very  time  the  will 
was  made,  that  it  was  the  moving  cause  of  the  disposi- 
tion, and  that  if  it  had  not  existed  the  will  would  have 
been  different,  it  ought  to  be  considered  as  no  will,  al- 
though the  general  capacity  of  the  testator  may  be  un- 
unpeached.'^ 

And  the  opposite  of  this  is  also  true.  That  is,  if  the 
general  capacity  of  the  testator  is  not  impeached  and  the 
will  shows  on  its  face  that  any  insane  delusions  of  which 
he  may  have  been  possessed  did  not  control  the  will  and 
were  not  the  moving  cause  of  the  disposition  of  his 
estate  that  he  made,  then  the  fact  of  the  delusions  has 
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no  weight  in  determining  the  question  of  the  validity  of 
the  wilL 

It  is  nnif  ormly  held  that  the  question  whether  the  ex- 
istence of  delusions  or  partial  insanity  will  justify  the 
setting  aside  of  a  will  depends  upon  whether  such  delu- 
sions  or  partial  insanity  did  or  did  not  control  the  testa- 
tor^s  mind  when  making  the  will :  Taylor  v.  Trich,  165 
Pa.  686;  Thomas  v.  Carter,  170  Pa.  272;  McGoTran's 
Est,  185  Pa.  203;  Hemingway's  Est,  195  Pa.  291; 
Englert  7.  Englert,  198  Pa.  326;  Buchanan  v.  Pierie, 
205  Pa.  123. 

In  the  last  cited  case.  Justice  Pottbr  said :  ^^n  order 
to  justify  the  setting  aside  of  the  will,  upon  the  grounds 
submitted,  there  must  be  evidence,  not  merely  that  the 
testator  was  the  victim  of  a  delusion,  but  that  he  was 
controlled  by  the  delusion  in  the  making  of  the  will,  and 
was  led  by  it  to  improperly  disregard  his  daughter  and 
her  sons.  Does  the  record  show  that  there  was  any  such 
evidence  in  this  case?'' 

A  number  of  lower  court  decisions  may  also  be  cited 
to  the  same  effect:  Jacob's  Est.,  17  Pa.  D..  B.  369;  Hel- 
f Arty's  Est,  18  Pa.  D.  B.  324;  Waller's  Est.,  20  Pa.  D.  R. 
181;  Philadelphia  Trust  Co.  v.  Drinkhouse,  17  Phila- 
delphia 23;  Brannon's  Est,  18  Pa.  D.  B.  338. 

These  cases  all  hold  that  a  will  cannot  be  set  aside  by 
reason  of  insane  delusions,  (general  insanity  not  being 
shown)  when  it  does  not  appear  that  the  will  was  the 
direct  offspring  of  such  delusions — that  they  controlled 
the  mind  of  the  testator  in  the  making  thereof,  and 
caused  it  to  be  different  from  what  it  would  have  been 
but  for  the  delusions. 

In  th6  first  place,  the  delusion  that  Brit  Hart  had 
that  his  physical  and  mental  condition  was  the  result  of 
his  once  having  had  syphilis,  certainly  was  not  a  delu- 
sion that  in  any  way  controlled  the  making  of  his  wilL 
But  granting  that  he  had  the  other  delusion  that  he  was 
a  pauper,  is  there  anything  to  show  that  that  delusion  in 
any  way  affected  the  form  and  provisions  of  his  wOl? 
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A  glance  at  the  scheme  of  the  will  furnishes  at  once  a 
reidy  to  that  question.  That  scheme  is  an  equal  distri- 
bution among  his  brothers  and  sisters  and  their  issue,  of 
bis  whole  estate  whatever  it  may  turn  out  to  be,  whether 
large  or  small.  In  fact  the  only  departure  that  the  will 
makes  from  what  would  be  the  distinct  distributive 
acbeme  of  the  intestate  law,  is  that  he  gives  half  broth- 
en,  including  the  children  of  one  who  was  deceased,  and 
bis  half  sister  a  share  of  the  real  estate  as  well  as  the 
personalty,  and  to  let  them  share  in  the  real  estate  was 
tbe  only  occasion  and  purpose,  as  we  have  already  said, 
of  making  the  will  at  all,  his  design  being  that  his  estate, 
whatever  it  might  amount  to,  after  the  payment  of  his 
debts,  should  be  equally  divided  among  his  kindred.  It 
is  manifest  that  even  if  it  were  conceded  that  he  was 
mistaken  as  to  how  much  of  an  estate  he  had,  such  a  de- 
lusion would  have,  and,  if  it  existed,  did  have  no  effect 
whatever  upon  the  form  of  the  will. 

Tbe  court  refused  to  award  the  issue  and  dismissed 
tbe  appeal. 

Error  assigned  was  the  decree  of  the  court 

R.  W.  Irwin,  with  him  A.  T.  Morgan  and  Ja4.  A. 
WUejf,  for  appellant. — One  of  the  essential  elements  of 
testamentary  capacity  is  that  the  testator  at  the  time 
of  the  execution  of  the  will  must  have  had  a  full  and 
intelligent  knowledge  of  the  property  he  possesses: 
Beichenbach  v.  Ruddach,  127  Pa.  564;  Mulholland's  Est., 
217  Pa.  65;  Brinton's  Est,  13  Philadelphia  234;  Jacob's 
Est,  17  Pa.  D.  R.  369;  Benoist  v.  Murrin,  58  Mo.  307; 
Boyd  V.  Eby,  8  Watts  66;  Harden  v.  Hays,  9  Pa.  151; 
Hoopes'  Est,  174  Pa.  373, 

James  I.  Brownson,  of  Donnans,  Broumson  d  Miller, 
for  appellees. — ^The  delusion  on  the  ground  of  which  this 
will  is  contested  is  immaterial,  because  it  is  not  shown 
to  have  controlled  or  influenced  the  provisions  ef  the 


Digitized  by 


Google 


128  BOSS'S  APPEAL. 

Arguinenta— Opinion  of  the  Oourt  [243  Ft. 

will:  Tawney  v.  Long,  76  Pa.  106;  Taylor  v.  Trich,  165 
Pa.  586;  Thomas  v.  Carter,  170  Pa.  272;  Shreiner  v. 
Shrelnep,  178  Pa.  57;  McOovran's  Est,  185  Pa.  203; 
Englert  v.  Englert,  198  Pa.  326;  Safe  Dep.  ft  Trust  Ck>. 
V.  Lange,  207  Pa.  527;  Masseth's  Est,  213  Pa.  136; 
Hemingway's  Est.,  195  Pa.  291;  Buchanan  y.  Pierie,  205 
Pa.  123 ;  Guarantee  Trust  ft  Safe  Dep.  C5o.  v.  Waller,  240 
Pa.  575;  Patterson  v.  Patterson,  6  S.  ft  B.  55. 

Pbr  Curiam,  January  5, 1914 : 
The  order  of  the  court  refusing  an  issue  devisavit  yd 
nbn  is  affirmed  on  the  opinion  of  Judge  MgIlvainb. 


Burgan,  Appellant,  v.  South  Penn  Oil  Go. 

Beat  property — OU  and  gas  leases — Right  to  drill  more  weUs 
than  the  lease  requires — Construction — Intention. 

1.  The  rule  that  covenants  in  oil  leases  which  are  to  be  performed 
by  the  lessee  and  which  relate  to  the  right  to  drill  or  explore  for  oil 
are  to  be  construed  most  favorably  to  the  lessor  is  founded  upon  the 
presumption  that  an  oil  lease  is  made  for  the  purpose  of  immediate 
development  unless  the  contrary  appears  in  the  contract.  The  pur- 
I)ose  of  the  rule  is  only  to  spur  the  lessee  to  perform  his  covenant  to 
drill  and  discover  oil ;  it  cannot  be  invoked  to  aid  the  lessor  in  dis- 
possessing  a  lessee  who  has  faithfully  performed  all  his  covenants, 
discovered  oil  in  paying  quantities  and  paid  the  royalties  contem* 
plated  by  the  lease. 

2.  The  lease  of  a  right  to  mine  for  oil  and  gas  is  for  the  pur* 
pose  of  exploration  until  oil  and  gas  are  found,  but  upon  the  dia* 
covery  of  oil  and  gas  in  paying  quantities,  the  lessee  has  a  vested 
interest  in  the  oil  and  gas  granted  by  the  lease  as  long  as  it  can 
be  produced  in  paying  quantities. 

3.  The  owner  of  several  tracts  of  oil  and  gas  land  leased  the 
exclusive  right  to  mine  for  and  produce  petroleum  and  natural  gas 
therefrom  for  the  term  of  one  year  and  so  long  thereafter  as  oil 
or  gas  could  be  produced.    Each  lessee  agreed  ^o  commence  the 

drilling  of  one  well within  thirty  days  from  the  date  abova 

and  prosecute  the  drilling  of  same  with  due  diligence  to  comple- 
tion and  commence  the  drilling  of  a  second  well  within  sixty  days 
from  the  completion  of  the  first  well,  prosecute  the  drilling  of  fhe 
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cecond  well  with  due  diligence  to  completion,  or  forfeit  all  of  said 
land  except  eight  acres  around  the  first  well  drilled  and  to  com- 
mence drilling  the  third  well  within  sixty  days  from  completion  of 
second  well,  or  forfeit  all  of  said'  lease,  except  serenteen  acres 
aiound  the  first  two  wells  drilled.  A  failure  of  the  second  party 
to  comply  with  any  of  the  requirements  herein  contained  to  render 
said  lease  null  and  Toid  and  to  be  of  no  binding  force.''  The  de- 
fendant, to  whom  the  leases  were  all  assigned,  drilled  three  wells 
or  more  on  each  of  the  tracts  and  produced  oil  ia  paying  quanti- 
ties, royalties  on  which  were  duly  received  by  the  lessor.  Certain 
of  the  old  wells  were  abandoned  and  new  wells  were  drilled  by  de- 
fendant which  produced  oil  in  paying  quantities.  On  one  property 
leased,  all  the  wells  had  been  abandoned,  except  ona  which  was  de- 
stroyed by  a  flood,  and  thereafter  defendant  endeaTored  to  restore 
the  said  well  but  had  not  succeeded  when  the  bill  was  filed.  Plain- 
tiff sought  to  enjoin  defendant  from  operating  the  new  wells  which 
it  had  drilled,  alleging  that  no  more  than  three  wells  could  be 
drilled  on  each  of  the  properties  leased  and  that  upon  the  aban- 
donment of  the  wells  originally  drilled  defendant  was  not  entitled 
to  drill  new  wells.  The  lower  court  decided  that  by  the  discovery 
of  oil  in  paying  quantities  in  the  three  wells  that  each  lessee  was 
required  to  drill,  the  lessee  had  become  vested  with  the  right  to  all 
the  oil  under  the  tract  on  which  such  wells  were  drilled,  and  could 
drill  other  holes  if  it  was  impossibe  to  pump  all  the  oil  from  the 
holes  already  drilled;  that  there  was  nothing  in  the  evidence  to 
ehow  that  defendant  had  ever  surrendered,  forfeited  or  aban- 
doned its  right,  and  dismissed  the  plaintiff's  bilL    Held,  no  error. 

Argaed  Oct.  17, 1913.  Appeal,  No.  259,  Oct  T.,  1913, 
by  plaintiff,  from  decree  of  C.  P.  Washington  Co.,  No. 
2174,  in  Equity,  dismissing  bill  in  Equity  for  an  injunc- 
tion in  case  of  A.  M.  J.  Burgan  v.  South  Penn  Oil  (Com- 
pany, a  corporation  created  and  existing  under  the  laws 
of  the  State  of  Pennsylvania.  Before  Fbll,  C.  J., 
Beown,  Mbstbezat,  EiiKiN  and  Moschziskisb,  J  J.  Af- 
firmed. 

Bill  in  equity  for  an  injunction. 

On  final  hearing  MgIlyainb,  P.  J.,  filed  the  following 
q)inion: 

1.  Mrs.  A.  M.  J.  Burgan,  the  plaintiff  in  this  case, 
now  is  and  for  many  years  has  been  the  owner  in  fee 
Vol.  ccxun— 9 
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of  two  adjoining  farms  in  Cecil  Township,  Washington 
County,  Pennsylvania,  containing  in  the  aggregate 
about  303  acres,  a  map  of  which  is  attached  to  the  plain- 
tiff's bill  of  complaint,  and  with  all  its  words,  figures, 
lines,  marks  and  legends  is  now  expressly  made  a  part 
of  this  finding.  The  said  farms  together  are  bounded 
as  follows :  On  the  north  by  lands  of  S.  K.  Hissom,  Mon- 
rean  and  Scott;  east  by  lands  of  William  Patterson 
and  Charles  McDonald ;  south  by  the  southerly  line  of 
the  Hickory  Road  running  through  the  village  of  Ven- 
ice, by  lands  of  J.  6.  Moore  and  by  other  lands  of  plain- 
tiff;  and  on  the  west  by  other  lands  of  plaintiff  and  by 
lands  of  Antell.  But  the  title  to  said  303  acres  of  land 
was  taken  and  is  now  held  by  the  said  Mrs.  A.  M.  J. 
Burgan,  the  plaintiff,  subject  to  six  separate  oil  and  gas 
leases  which  were  executed  by  the  owners  of  different 
parts  of  said  land  before  she  became  the  sole  owner  in 
fee  thereof. 

2.  Between  December  17,  1891,  and  April  7, 1895,  the 
then  owners  of  parts  of  the  said  two  farms  executed  six 
separate  and  distinct  oil  and  gas  mining  leases  thereon, 
full  copies  of  which  leases  are  attached  to  the  plaintiff's 
bill  of  complaint  herein,  which  leases  with  all  their 
words  and  figures  are  now  expressly  made  a  part  of  this 
finding,  as  though  incorporated  at  length  herein ;  the 
said  leases  being  as  follows : 

Lease  "A,''  dated  January  25,  1894,  upon  25  acres  of 
the  said  two  farms. 

Lease  "B,"  dated  March  13, 1894,  upon  15  acres  of  the 
said  two  farms. 

Lease  ^*C,"  dated  December  15, 1894,  upon  20  acres  of 
the  said  two  farms. 

Lease  "E,"  dated  December  17, 1891,  upon  35  acres  of 
the  said  two  farms. 

Lease  "P,^'  dated  April  27,  1895,  upon  30  acres  of  the 
said  two  farms. 

Lease  "G,"  dated  December  31, 1891,  upon  83  acres  of 
the  said  two  farms. 

These  leases  were  originally  taken  by  different  corn- 
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panies  and  persons,  but  long  prior  to  the  bringing  of 
this  suit  all  of  the  six  leaseholds  had  been  transferred 
and  assigned  to  the  South  Penn  Oil  Company,  the  de- 
fendant in  this  suit,  and  on  September  21,  1908,  the 
plaintiff,  Mrs.  A.  M.  J.  Burgan,  made  a  contract  with 
the  South  Penn  Oil  Company,  the  defendant  in  this  suit, 
in  which  she  recognized  the  fact  that  said  company  was 
then  the  owner  of  said  leaseholds,  which  contract  is  set 
out  in  defendant's  Exhibit  "1"  in  the  record. 

3.  The  defendant  company  or  its  predecessors  in  title 
entered  upon  and  operated  the  said  leases  as  follows : 

Upon  Lease  "A"  it  drilled  four  wells,  all  of  which  pro- 
duced oil  in  paying  quantities,  and  about  eight  years 
ago  abandoned  three  of  them. 

Upon  Lease  "B"  it  drilled  three  wells,  all  of  which 
produced  oil  in  paying  quantities,  and  about  eight  years 
ago  abandoned  two  of  them. 

Upon  Lease  "C  it  drilled  five  wells,  all  of  which  pro- 
duced oil  in  paying  quantities,  and  about  eight  years  ago 
abandoned  three  of  them. 

Upon  Lease  "E"  it  drilled  six  wells,  all  of  which  pro- 
duced oil  in  paying  quantities,  and  about  eight  years  ago 
abandoned  five  of  them. 

Upon  Lease  "F"  it  drilled  five  wells,  all  of  which 
produced  oil  in  paying  quantities,  and  about  eight  years 
ago  abandoned  four  of  them. 

Upon  Lease  ^'Q'^  it  drilled  eight  wells,  all  of  which 
produced  oil  in  paying  quantities,  and  about  eight  years 
ago  abandoned  seven  of  them. 

The  reason  why  the  wells  on  the  several  leases  were 
abandoned,  as  above  set  out,  was  their  failure  respec- 
tively to  longer  produce  oil  in  paying  quantities,  and  the 
defendant  company  in  abandoning  each  of  said  wells 
had  no  intention  of  abandoning  the  lease  on  which  said 
well  was  located  or  its  right  to  drill  other  wells  upon 
said  lease. 

The  defendant  company,  shortly  before  this  bill  was 
filed,  drilled  three  new  wells  in  addition  to  those  above 
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enumerated,  in  all  of  which  oil  has  been  discoTered  in 
paying  quantities. 

The  locations  of  the  wells  abandoned,  of  the  wells  still 
being  pumped  and  of  the  new  wells  lately  drilled  are 
indicated  on  the  map  attached  to  the  plaintiffs  bill; 
the  first  are  marked  "S,  P.  O.  Co.  A.W. ;"  the  second  are 
marked  "S.  P.  O.  Co.  P.W.  f  and  the  third  are  marked 
"S.  P.  O.  Co.  N.W.'^ 

4.  That  the  defendant  company  in  abandoning  the 
foregoing  wells  removed  from  each  well  its  derrick,  en- 
gine, machinery,  tubing  and  casing,  and  also  all  tim- 
bers of  any  value,  and  burned  the  debris,  so  as  to  render 
the  land  fit  for  agricultural  purposes;  and  that  such 
land  has  ever  since  been  used  for  farming  purposes  ex- 
cept only  such  portions  thereof  as  are  necessary  for  the 
operation  of  the  remaining  wells  and  such  portions  as 
are  necessary  for  the  operation  of  the  three  new  wells 
drilled. 

5.  That  the  first  well  drilled  upon  the  leasehold  in 
Lease  "E"  did  not  produce  fifty  barrels  of  oil  per  day 
for  sixty  days,  and  neither  the  South  Penn  Oil  Company 
nor  any  of  its  predecessors  in  title  were  required  to  nor 
did  they  pay  an  additional  bonus  thereon,  as  provided 
in  the  lease  in  case  the  first  well  produced  more  than 
fifty  barrels  of  oil  per  day  for  sixty  days.  The  remain- 
ing well  now  on  said  leasehold  is  out  of  order  and  has 
not  been  producing  oil  or  gas  since  September,  1912,  but 
the  defendant  company  has  since  said  date  expended 
large  sums  of  money  in  attempting  to  restore  said  well 
to  the  condition  it  was  before  it  was  injured  by  a  flood 
and  when  it  was  producing  oil  in  paying  quantities,  and 
at  the  time  the  bill  was  filed  in  this  case  they  were 
working  on  said  well. 

6.  That  the  defendant  company  has  for  eight  years 
last  past  conducted  no  operations  upon  the  said  land 
nor  any  part  thereof,  except  the  operation  during  that 
time  of  the  remaining  wells  drilled  thereon  which  had 
not  been  abandoned,  as  hereinbefore  in  these  Findings 
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of  Fact  set  out,  and  except  the  drilling  of  the  three  new 
wells  in  which  oil  was  discovered  in  paying  quantities, 
as  hereinbefore  set  forth. 

7.  That  the  defendant  company  claims  the  right  to 
occupy  and  use,  for  the  purpose  of  drilling  and  opera- 
ting for  oil  and  gas,  the  whole  of  said  land  as  described 
in  the  said  several  leases,  and  has  lately  drilled  three 
additional  wells,  as  above  found,  one  new  well  being  lo- 
cated on  Lease  "B,"  one  on  Lease  "C  and  one  on  Lease 

8.  That  before  the  defendant  company  started  to  drill 
any  of  the  three  wells  the  plaintiff  gave  the  defendant 
company  written  notice  forbidding  it  to  prosecute  any 
new  operations  for  oil  and  gas  on  the  said  land,  but  not- 
withstanding such  notice  and  after  receipt  thereof  the 
defendant  company  drilled  the  additional  wells  above 
referred  to. 

9.  That  the  defendant  company  and  its  predecessors 
have  carried  on  operations  continuously  on  the  lands 
covered  by  said  leases,  in  accordance  with  the  terms 
thereof,  and  the  plaintiff  had  regularly  received  and  ac- 
cepted from  the  defendant  company  her  rents  and  royal- 
ties, as  provided  in  said  leases  and  agreement,  up  to  the 
time  of  the  filing  of  this  bill. 

CONCLUSIONS  OP  LAW. 

First.  That  the  plaintiff  is  not  entitled  to  the  relief 
prayed  for  in  any  of  the  prayers  of  her  bill. 

Second.  That  the  plaintiff's  bill  should  be  dismissed 
at  her  cost 

COMMENTS. 

Two  questions  arise  in  this  case  : 

First  Did  the  exclusive  right  to  mine,  take  and  carry 
away  all  the  oil  in  and  under  the  land  embraced  in  the 
six  tracts  of  land  covered  respectively  by  the  six  oil 
leases  recited  in  the  plaintiff's  bill  ever  vest  in  the  de- 
fendant company? 

Second.  If  it  did  so  vest,  did  the  defendant  company 
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at  any  time  before  the  plaintiff's  bill  was  filed  surren- 
der, forfeit  or  abandon  said  exclusive  right? 

To  determine  these  questions  we  must  first  look  at  the 
express  and  implied  covenants  contained  in  the  leases; 
and,  second,  consider  what  the  lessees  or  their  assignee 
have  done  toward  the  performance  of  the  covenants 
therein  contained.  These  six  leases  are  not  exactly  alike 
in  their  terms,  but  are  so  near  alike  that  the  principles 
which  apply  to  one  will  apply  to  all.  We  therefore  will 
refer  to  Lease  "A"  in  applying  the  principles  which  we 
think  rule  the  case,  and  to  have  it  before  us  it  is  herein 
recited  in  full : 

"EXHIBIT  A. 
(Copy) 

OIL  AND  GAS  LBASB. 

"AGREEMENT  OP  LEASE, 
Made  this  25th  day  of  January,  A.  D.,  1894,  between 
Sarah  J.,  Hugh  and  D.  J.  Sterling  and  W.  J.  &  A.  M.  J. 
Burgan,  Lessors,  and  C.  B.  Shaffer,  Lessee,  Witnesseth : 

'That  the  lessor  does  hereby  grant  unto  lessee  for  the 
term  of  One  year  (and  so  long  thereafter  as  oil  or  gas  is 
produced  from  the  land  leased  and  royalty  and  rentals 
paid  by  lessee  therefor)  the  exclusive  right  to  mine  for 
and  produce  petroleum  and  natural  gas  from,  and  the 
possessions  of  so  much  of  Twenty  Five  acres  of  land  in 
Cecil  Township,  Washington  County,  State  of  Pennsyl- 
vania, as  may  be  necessary  therefor,  with  the  right  to 
use  water  and  gas  (if  found)  for  the  necessary  engines, 
and  to  remove  all  machinery,  fixtures,  &c.,  placed  by 
lessee  on  the  premises. 

'*Said  Twenty-five  acres  to  be  laid  off  in  the  following 
manner:  The  east  line  of  said  Twenty-five  acres  to  be 
the  Philadelphia  Co.  lease  known  as  the  thirty  acre  lease 
and  the  Orchard.  The  North  line  to  be  the  Fisher  Oil 
Co.  lease.  The  South  line  to  be  the  stable  yard.  Orchard 
and  the  Philadelphia's  15  acre  lease  more  or  less.  The 
said  Twenty-five  acres  to  be  surveyed  off  by  a  line  run- 
ning North  and  South. 
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''No  well  to  be  drilled  within  ten  rods  of  the  buildings 
without  lessor's  consent. 

"The  lessee  to  deliver  to  lessor^  in  pipe  line,  the  one- 
eighth  of  all  petroleum  produced  from  the  premises,  and 
to  pay  Fiye  Hundred  dollars  per  annum  for  each  gas 
well  from  which  gas  is  marketed,  payable  in  advance 
from  the  date  and  while  the  same  is  so  utilized,  and  to 
pay  all  damages  to  growing  crops  and  fences.  Second 
party  to  keep  all  fences  and  gates  closed  that  are  effected 
by  them. 

"First  party  to  have  gas  free  of  cost  for  lighting  and 
heating  dwelling  house  while  gas  may  be  marketed  on. 
said  lease. 

"A  deposit  to  credit  of  lessor  in  Oerman  National 
Bank,  of  Pittsburgh,  Pa.,  to  be  a  good  payment  of  any 
moneys  on  this  lease. 

"Second  party  to  pay  the  y^  of  all  the  increase  of 
taxes  caused  by  operations  of  said  25  acres  of  land. 

"All  grants  and  covenants  to  extend  to  the  heirs  and 
assigns  of  the  parties  hereto. 

"Second  party  agrees''  to  commence  the  drilling  of  one 
well  on  the  said  25  acres  within  30  days  from  date  abpve 
and  prosecute  the  drilling  of  same  with  due  diligence  to 
completion  and  commence  the  drilling  of  a  second  well 
within  60  days  from  completion  of  1st  well,  prosecute 
the  drilling  of  2nd  well  with  due  diligence  to  completioii 
or  forfeit  all  of  said  land  except  8  acres  around  the  1st 
well  driUed  and  to  commence  the  drilling  of  the  8rd  well 
within  60  days  from  completion  of  2nd  well  or  forfeit  all 
of  said  lease,  except  17  acres  around  the  first  two  wells 
drilled.  A  failure  of  the  2nd  party  to  comply  with  any 
<rf  the  requirements  herein  contained  to  render  said  lease 
null  and  void  and  to  be  of  no  binding  force."  The  1st 
party  grants  2nd  party  privilege  of  using  water  from 
water  courses  on  said  farm  for  operating  said  25  acres  of 
land  provided  lines  are  laid  in  a  manner  satisfactory  to 
1st  parties.  2nd  party  not  to  use  water  from  Springs  on 
nid  farm  or  let  sand  pumpings  run  into  mill  race. 
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'^Witness  the  hands  and  seals  of  the  parties. 

(Sig)     ^^Sarah  J.  Sterling^     [sbal] 
Hugh  Sterling,  [ssal] 

A.  M.  J.  BuRGAN,         [seal] 

W.  J.  BURGAN,  [seal] 

C.  B.  Shaffer/^  [seal] 

This  lease,  as  all  oil  and  gas  leases  are,  is  dual  in  its 
nature.  It  grants  or  conveys  first  a  license  to  drill  or  ex- 
plore for  oil  and  gas  within  the  boundaries  of  the  tract 
of  land  therein  described ;  second,  it  gives  the  right  of 
possession  to  so  much  of  the  surface  of  the  tract  of  land 
as  is  necessary  for  the  derrick  and  machinery  used  in 
drilling  wells,  for  the  tankage  used  in  receiving  the  oil 
produced  and  for  the  pipes  necessary  to  carry  the  oil 
away. 

Covenants  are  frequently  found  in  oil  leases  that  re- 
late only  to  the  right  to  drill  and  covenants  that  relate 
only  to  the  use  of  the  surface.  As  oil  is  fugitive  and  is 
not  found  in  all  lands,  the  compensation  to  the  lessor  is 
almost  always  a  royalty.  It  follows  that  all  covenants 
to  be  performed  by  the  lessee  which  relate  to  the  right  to 
drill  or  explore  for  oil  are  construed  most  strictly  in 
favor  of  the  lessor.  Again,  the  fact  that  the  lessor 
usually  gets  nothing  out  of  his  lease  except  the  r<^alty 
it  yields  after  oil  is  discovered  by  the  drill,  the  presump- 
tion always  is  that  a  lease  is  made  for  the  purpose  of 
immediate  development  unless  the  contrary  appears  in 
the  contract  of  the  parties.  But  this  rule  that  an  oil 
lease  is  to  be  construed  most  favorably  to  the  lessor  has 
its  limitations.  When  the  lessee  has  faithfully  per- 
formed all  his  covenants  and  has  discovered  oil  in  pay- 
ing quantities  and  the  lessor  is  receiving  the  royalty  that 
the  contract  of  lease  contemplates,  he  cannot  invoke  this 
i*ule  to  aid  him  in  dispossessing  the  lessee.  The  rule  in 
its  purpose  is  only  a  spur  to  compel  the  lessee  to  perform 
his  covenant  to  drill  and  discover  oil.  Having  fully  per- 
formed his  covenants  and  having  thereby  obtained  a 
vested  interest  in  all  the  oil  in  the  leased  premises  be- 
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cause  of  his  exclusive  right  to  drill,  he  holds  that  inter- 
est as  security  against  the  lessor,  as  the  grantee  in  a  deed 
of  conveyance  holds  the  land  conveyed  against  the 
grantor. 

As  said  in  the  case  of  the  Venture  Oil  Company  v. 
Ppett8,152Pa.451: 

^A  lease  of  a  right  to  mine  for  oil,  etc.,  stands  on 
different  ground.  The  title  is  inchoate  and  for  purposes 
of  exploration  only  until  oil  is  found.  If  it  is  not  found, 
no  estate  vests  in  the  lessee,  and  his  title,  whatever  it  is, 
ends  when  the  unsuccessful  search  is  abandoned.  If  oil 
is  found,  then  the  right  to  produce  becomes  a  vested 
ri^t,  and  the  lessee  will  be  protected  in  exercising  it  in 
accordance  with  the  terms  and  conditions  of  his  con- 
tract.^' 

Turning  now  to  the  facts  in  this  case,  we  find  that  the 
lessee  drilled  four  wells  on  Lease  '^A,''  that  he  drilled 
three  wells  on  Lease  ^'B,''  that  he  drilled  five  wells  on 
Lease  '*C,"  that  he  drilled  six  wells  on  Lease  ^^E,''  that 
he  drilled  five  wells  on  Lease  ^^F,"  and  that  he  drilled 
eight  wells  on  Lease  '^O,''  all  of  which  produced  oil  in 
paying  quantities,  the  royalty  from  which  was  received 
by  the  lessor  in  accordance  with  the  terms  of  the  respec- 
tive leases. 

It  follows  from  these  facts  that  the  lessees  had  a 
vested  interest  in  the  oil  in  and  under  each  of  the  tracts 
of  land  described  in  the  six  leases  with  the  exclusive 
right  to  drill  for  the  same. 

This  brings  us  to  the  second  question :  Has  the  de- 
fendant company  or  the  lessees  from  whom  it  took  its 
assignment  surrendered,  forfeited  or  abandoned  the 
vested  interest  in  the  oil  in  said  tracts  of  land  and  the 
exclusive  right  to  mine  the  same? 

There  is  no  claim  that  the  defendant  company  or  its 
predecessors  in  title  ever  voluntarily  surrendered  their 
rights  under  said  leases,  and  there  is  no  evidence  that 
t^  forfeited  or  abandoned  these  rights. 

At  the  hearing  no  witnesses  were  examined  in  behalf 
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of  the  plaintiff.  The  plaintiff's  whole  case  rests  upon 
the  averments  of  the  bill  that  are  admitted  in  the  answer 
and  that  were  admitted  at  the  hearing  by  the  defendant 
company's  counsel.  Among  those  admissions  on  the 
part  of  the  defendant  company  we  find  none  that  it  or  its 
predecessors  in  title  in  the  respectiye  leases  ever  did 
anything  or  ey^er  failed  to  do  anything  that  under  the 
covenants  of  the  lease  would  work  a  forfeiture  of  its 
vested  interest  or  be  evidence  that  said  interest  had  been 
abandoned.  Nor  was  there  any  evidence  offered  or  any 
admission  made  by  the  defendant  company  to  show  that 
the  wells  being  pumped  on  the  respective  leases  when  the 
plaintiff's  bill  was  filed  were  not  producing  oil  in  paying 
quantities^  except  in  the  case  of  Lease  '^E/'  of  which  we 
will  speak  later  on.  On  the  contrary,  the  plaintiff  re- 
ceived the  royalty  of  the  oil  produced  from  the  pumping 
wells  up  to  the  time  the  bill  was  filed  and  thereby  recog- 
nized the  validity  of  the  defendant's  lease,  at  least  so  far 
as  the  pumping  wells  were  concerned. 

On  Lease  ^^E"  the  evidence  shows  there  was  a  pumping 
well  producing  oil  in  paying  quantities  and  that  this 
well  was  injured  in  the  latter  part  of  the  year  1912  by 
a  flood  and  ceased  to  produce  oil  by  reason  of  that  in- 
jury,  but  the  evidence  also  shows  that  since  the  injury 
the  defendant  company  has  been  diligently  engaged  in 
an  attempt  to  restore  said  well  and  that  it  has  not 
abandoned  said  well  as  a  producing  well,  but  expects  it 
to  be  restored  as  a  well  producing  oil  in  paying  quanti- 
ties. Further,  the  plaintiff  by  a  contract  made  with  the 
defendant  company  on  the  21st  day  of  September,  1908, 
recognized  the  validity  of  the  defendant's  claim  to  opr 
erate  said  pumping  wells. 

This  then  brings  us  to  what  appears  to  be  the  real 
claim  of  the  plaintiff,  and  that  is  that  the  defendant  has, 
by  the  abandonment  of  the  numerous  wells  that  were  no 
longer  producing  oil  in  paying  quantities,  lost  its  rig^t 
to  drill  any  new  wells  on  any  of  the  leaseholds  and  that 
its  future  operations  must  be  confined  to  operating  the 
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old  producing  wells  which  now  produce  oil  in  paying 
quantities,  and  that  the  new  wells  if  they  produce  oil  in 
paying  quantities  belong  to  her,  and  that  the  defendant 
company  should  account  to  her  for  all  the  oil  which  they 
produce.  This  claim  in  our  opinion  is  not  tenable. 
There  is  a  provision  in  Lease  "A"  (and  a  similar  pro- 
vision in  the  other  leases)  which  reads  as  follows: 

"Second  party  agrees  to  commence  the  drilling  of  one 
well  on  the  said  25  acres  within  30  days  from  date  above 
and  prosecute  the  drilling  of  same  with  due  diligence  to 
completion  and  commence  the  drilling  of  a  second  well 
within  60  days  from  completion  of  first  well,  prosecute 
the  drilling  of  second  well  with  due  diligence  to  com- 
pletion or  forfeit  all  of  said  land  except  8  acres  around 
the  first  well  drilled  and  to  commence  the  drilling  of  the 
third  well  within  60  days  from  completion  of  second  well 
or  forfeit  all  of  said  lease,  except  17  acres  around  the 
first  two  wells  drilled.  A  failure  of  the  second  party  to 
comply  with  any  of  the  requirements  herein  contained 
to  render  said  lease  null  and  void  and  to  be  of  no  bind- 
ing force.^* 

The  condition  here  set  out  was  fully  met  by  the  origi- 
nal lessees  and  the  three  wells  completed  in  the  time 
specified,  and  that  provision  cannot  now  be  invoked  for 
the  purpose  of  curtailing  the  lessee's  interest  which 
vested  by  reason  of  the  fact  of  his  having  fully  and  faith- 
fully performed  the  agreement  contained  in  this  pro- 
vision of  the  lease.  The  very  fact  that  the  lease  provides 
how  the  extent  of  the  lease  may  be  reduced  from  25  acres 
to  17  acres  or  to  8  acres  negatives  the  idea  that  the  ex- 
tent of  the  lease  can  be  reduced  in  any  other  way  and 
implies  that  if  the  lessee  drills  the  three  wells  in  the 
time  named  and  discovers  oil,  then  the  lease  shall  be 
valid  and  binding  as  to  the  whole  25  acres  so  long  as  oil 
is  produced  in  paying  quantities  thereon.  The  plaintiff 
wants  to  read  into  the  lease  the  provision : 
^'that  if  all  the  wells  but  one  fail  to  produce  oil  in  paying 
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quantities,  then  the  lease  shall  become  null  and  Toid  and 
the  lessee  shall  forfeit  all  of  said  land  except  eight  acres 
around  the  one  well  that  still  produces  oil  in  paying 
quantities.'' 

To  do  this  would  be  to  make  a  new  contract  for  the 
parties.  By  fully  performing  the  covenants  contained 
in  the  lease  and  discovering  oil  in  paying  quantities  in 
the  three  wells  that  the  lessee  was  required  to  drill  on 
this  lease,  the  lessee  became  vested  with  an  interest  in 
all  the  oil  contained  in  the  25-acre  tract  covered  by  the 
lease,  with  the  exclusive  right  to  drill  other  holes  if  he 
thought  he  could  not  pump  it  all  out  through  the  holes  he 
had  already  drilled ;  and  there  is  no  evidence  in  this  case 
to  show  that  the  original  lessee  or  the  defendant  com- 
pany, his  assignee,  has  ever  surrendered,  forfeited  or 
abandoned  that  vested  right.  The  abandonment  of  the 
wells  that  it  no  longer  paid  to  pump  was  not  an  aban- 
donment of  the  vested  right  to  take  the  oil  in  and  under 
the  tract  out  through  other  holes. 

We  therefore  are  clearly  of  the  opinion  that  the  evi- 
dence in  this  case  is  wholly  insufficient  to  show 
'Hhat  the  title  and  right  of  possession  to  said  six  tracts 
of  land  described  in  said  six  oil  and  gas  leases  is  now 
vested  exclusively  in  the  plaintiff,  save  only  as  to  such 
occupancy  as  is  reasonably  incident  to  operating  oil 
wells  thereon  now  producing  oil  in  paying  quantities," 
and  wholly  insufficient  to  justify  this  court  in  granting 
the  injunction  prayed  for  and  in  turning  the  three  new 
wells  over  to  the  plaintiff  and  requiring  the  defendant 
company  to  account  to  her  for  all  the  oil  produced 
therein. 

The  court  dismissed  exceptions  and  a  decree  was  en- 
tered dismissing  the  bill.    Plaintiff  appealed. 

Errors  assigned  were  various  findings  of  fact  and  law 
and  the  decree  of  the  court 
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flf.  B.  MeJiard,  with  him  RohMn  B.  Wolf,  Mcllvaine  d 
Clark,  and  Eugene  Mackey,  for  appellant. 

J.  McF.  Carpenter,  with  him  Robert  W.  Irwin  and  R. 
W.  Cummings,  for  appellee. 

Pbr  Cubiah,  January  5, 1914 : 

The  decree  appealed  from  is  affirmed  on  the  adjudica- 
tion bj  the  learned  president  judge  of  the  Common 
Pleas. 


Bice^  Appellant,  v.  Braden. 

B^ip — Averments  of  hill — Trusts  ex  maleficio — Fraud — Res 
cdjudicata — Release — Statute  sf  limitations — Demurrer — Acts  of 
October  IS,  ISIfi,  P.  L.  1,  and  April  22, 1866,  F.  L.  632. 

1.  Fraud  is  never  to  be  presumed  but  must  be  proved;  a  bill  in 
equity  averrijig  the  legal  conclusion  that  an  act  was  fraudulently 
done  or  representation  fraudulently  made,  but  without  clearly  and 
explicitly  setting  out  the  facts  which  constitute  the  alleged  fraud 
80  that  the  court  can  judge  whether  the  act  or  representation  com* 
plained  of  was  fraudulent  or  otherwise,  will  be  held  insufficient  on 
demurrer. 

2.  Where  a  court  of  competent  jurisdiction  has  passed  upon  a 
question  in  which  different  parties  are  interested,  the  decree  of 
such  court  is  conclusive  against  all  parties  to  the  controversy  who 
had  a  right  and  an  opportunity  to  be  heard  until  reversed  or 
opened.  What  rights,  if  any,  the  parties  who  claim  to  be  injured 
thereby  have,  can  be  asserted  only  on  api)eal  from  the  decree  en- 
tered, or  hy  petition  for  a  bill  of  review  filed  in  the  court  entering 
the  decree. 

3.  A  release  executed  for  a  valuable  consideration  by  the  heirs 
of  a  decedent  relinquishing  to  other  parties  all  rights  to  a  share  in 
the  property  of  the  decedent  is  conclusive  against  such  heirs  and 
iO  claiming  under  them  where  it  does  not  appear  that  deceit  was 
practiced  in  securing  the  release. 

i.  A  bin  in  equity  to  establish  a  trust  ez  maleficio  is  demurrable 
where  it  appears  from  the  bill  that  the  alleged  fraud  was  or  ought 
to  have  been  discovered  more  than  five  years  before  the  filing 
Aereof.  The  Acts  of  October  18, 1840,  P.  L.  1,  and  April  22, 1866, 
P.  L.  532,  constitute  a  bar  to  relief  in  such  case. 
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6.  A  woman  who  has  cohabited  with  a  decedent  for  thirty  years 
and  the  sons  whom  she  has  borne  to  him  during  that  period^  and 
whom  the  decedent  has  recognized  as  such,  have  a  standing  to 
claim  his  estate  where  it  appears,  that  during  the  period  decedent 
had  recognized  the  woman  as  his  wife  and  advertised  her  to  the 
world  as  such;  that  he  had  maintained  a  common  home  with  her, 
and  that  she  had  aided  him  in  accumulating  his  property.  Such 
persons  commit  no  fraud  on  the  Orphans'  Court  in  prosecuting 
their  claim,  or  in  failing  to  disclose  facts  which  if  presented,  would 
defeat  their  recovery. 

6.  A  bin  in  equity  alleged  that  plaintiffs  were  the  heirs  at  law 
of  a  decedent  who  had  died  more  than  twenty-one  years  before  the 
filing  of  the  bill;  that  decedent  had  cohabited  for  many  years  with 
a  woman  therein  named  by  whom  he  had  had  five  children;  that 
this  woman  had  a  husband  living  at  the  time  of  decedent's  death 
from  whom  she  had  never  been  divorced;  that  she  and  her  sons 
by  representing  that  she  was  the  wife  of  the  decedent  had  secured 
possession  of  his  estate  by  a  decree  of  the  Orphans'  Court;  that 
with  the  money  of  the  estate  she  inmiediately  thereafter  had  fraud- 
ulently obtained  from  decedent's  heirs,  through  whom  plaintiffs 
claimed,  a  release  of  their  interest  in  the  estate;  and  that  defend- 
ants were  in  possession  as  legatees  and  devisees  under  the  will  of 
this  woman.  The  bill  prayed  that  defendants  be  required  to  hold 
the  properly  in  their  possession  in  trust  for  the  plaintiffs.  No 
facts  constituting  fraud  in  the  proceedings  in  the  Orphans'  Court, 
or  in  the  procuring  of  the  release  were  alleged,  and  it  appeared 
that  the  plaintiffs,  or  those  under  whom  they  claimed,  knew  or 
should  have  known  of  all  the  transactions  complained  of  more  than 
five  years  before  the  filing  of  the  bill.  A  demurrer  was  sustained 
by  the  lower  court,  and  the  bill  was  dismissed.    Held,  no  error. 

Argued  Oct.  17, 1913.  Appeal,  No.  260,  Oct  T.,  1913, 
by  plaintiffs,  from  decree  of  C.  P.  Washington  CJo.,  No. 
2129,  in  Equity,  sustaining  demurrer  to  a  bill  to  declare 
a  trust,  in  case  of  Maggie  A.  Rice,  Peter  Kane,  Daniel 
Kane,  Owen  Kane,  John  Bellew,  Malachy  Bellew, 
Joseph  Bellew  and  Bernard  Bellew,  v.  Anna  Braden  and 
O.  D.  Bleakley,  Trustee  under  the  last  will  and  testa- 
ment of  Sara  McKeown  (so  calling  herself)  now  de- 
ceased. Before  Fell,  C.  J.,  Brown,  Mbstbbzat,  Elkin 
and  MOSGHZISKER,  JJ.    Affirmed. 


Digitized  by 


Google 


BICE,  Appellant,  v.  BRADEN.  143 

19H.]  Opinion  of  Court  below. 

Bill  in  equity  to  declare  defendants'  trusteee  ex  male- 
fido. 

The  facts  appear  by  the  following  opinion  of  Mo 
Iltainb,  p.  J.,  Bur  defendants'  demurrer  to  plaintiffs' 
biU: 

John  McEeown  died  on  February  8, 1891,  at  his  resi- 
dence in  the  Borough  of  Washington,  Washington 
County,  Pennsylvania.  He  died  intestate  and  left  a 
large  estate  consisting  of  personal  property  and  real  es- 
tate Talued  at  between  one  and  two  million  dollars.  Let- 
ters of  administration  were  issued  to  M.  C.  Acheson, 
Esq.,  who  settled  and  distributed  the  personal  estate 
mider  the  direction  of  the  Orphans'  C5ourt  of  this  county. 
On  distribution  the  Orphans'  Court  decreed  the  personal 
estate  to  Sara  McKeown  as  widow,  and  to  Arthur  Mc- 
Keown,  Byron  McEeown,  John  McEeown,  Scott  A.  Mc- 
Eeown and  James  B.  McEeown  as  sons  of  John 
McEeown,  who  each  received  and  receipted  for  his  and 
her  share.  Sara  McEeown  and  the  five  sons  also  went 
into  possession  of  his  real  estate  immediately  after  John 
McEeown's  death,  claiming  to  be  the  legal  owners 
thereof.  On  November  27,  1910,  Sara  McEeown  died 
testate,  and  Anna  Braden,  the  defendant,  and  daughter 
of  Sara  McEeown  and  John  C.  Eing  who  was  her  hus- 
band before  she  lived  with  John  McEeown  as  his  wife, 
was  made  a  beneficiary  under  her  Will,  there  being  left 
to  her  large  sums  of  money  and  property  which  are  now 
in  the  possession  of  the  said  Anna  Braden  as  the  legatee 
nnder  the  will  of  her  said  mother.  Before  her  death, 
Sara  McEeown,  by  the  death  of  three  of  her  sons  intes- 
tate, took  the  property  and  interest  which  the  said  three 
sons  took  in  the  estate  of  the  said  John  McEeown.  John 
McEeown  when  he  died  left  two  sisters  in  Ireland  to 
survive  him,  Catherine  Eane  and  Anna  Bellew.  They 
died  some  years  ago  intestate,  and  the  plaintiffs  in  this 
suit  are  their  sons  and  daughters.  Shortly  after  the 
death  of  John  McEeown,  Sara  McEeown,  his  reputed 
wife,  and  her  son,  Arthur,  with  an  attorney,  visited  the 
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sisterB  of  John  McEeown  in  Ireland  and  obtained  from 
them  a  release  and  assignment  of  their  interest  in  the 
estate  of  their  brother  John  McEeown.  The  considera- 
tion of  the  release  and  assignment  was  the  payment  of 
the  snm  of  fll^OOO  and  the  building  of  a  dwelling  house 
for  said  Anne  Bellew,  and  the  fll^OOO  and  the  money 
used  in  building  the  house  was  paid  out  of  the  money 
that  came  to  Mrs.  McEeown  and  her  sons  out  of  the 
estate  of  John  McEeown  from  the  administrator  when 
he  made  distribution  under  the  order  of  the  Orphans' 
Court  of  this  county. 

John  McEeown  some  thirty  years  before  his  death 
formed  sexual  relations  with  and  cohabited  with  Sara 
Eing  who  at  the  beginning  of  that  cohabitation  took  the 
name  Sara  McEeown,  her  former  name  being  Sara  Eing, 
and  during  those  thirty  years  bore  him  five  sons  whom 
the  Orphans*  Court  recognized  as  his  heirs  at  law.  John 
C.  Eing,  Sara  McEeown's  first  husband,  at  the  time  this 
cohabitation  between  John  McEeown  and  Sara  Eing 
first  took  place  and  while  it  continued,  was  allye  and  not 
divorced  from  his  said  wife,  nor  was  she  divorced  from 
him.  Notwithstanding  John  C.  Eing  was  living  (to  use 
the  language  found  in  the  brief  of  the  plaintiffs'  counsel) 
"for  thirty  years  John  McEeown  held  Sara  Eing  out  to 
the  world  as  his  wife;  she  carried  his  name  and  was 
known  everywhere  as  his  wife.  She  bore  him  five  chil- 
dren who  bore  his  name  and  were  everywhere  known  as 
his  sons.  After  his  death  and  down  to  her  own  death 
she  kept  up  the  deception  and  even  signed  her  last  will 
and  testament  as  Sara  McEeown.'' 

On  November  11,  1912,  (21  years  and  9  months  after 
the  death  of  John  McEeown)  the  plaintiffs  as  the  heirs 
at  law  of  Catherine  Eane  and  Anne  Bellew,  filed  the  bill 
in  this  case  alleging  that  Sara  McEeown  was  not  the 
widow  of  John  McEeown  and  that  Anna  Braden  is  a 
trustee  ex  maleficio  of  all  the  property  she  now  possesses, 
because  she  received  it  from  her  mother  who  received  it 
from  the  estate  of  John  McEeown,  or  if  the  property  she 
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now  poesesses  was  not  all  received  from  Sara  McKeown', 
it  is  property  which  was  bought  with  money  which 
when  traced  back  calne  from  John  McKeown's  estate 
and  passed  to  her  nnder  the  will  of  her  mother,  and  was 
money  which  at  the  time  of  and  immediately  after  the 
death  of  John  McKeown  legally  belonged  to  Catherine 
Kane  and  Anne  Bellew,  the  ancestors  of  the  plaintiffs. 

The  principal  prayer  of  the  bill  is  that  the  conrt  order, 
adjudge  and  decree  that  all  and  singular  the  moneys^ 
securities  and  property,  real,  personal  and  mixed,  paid 
to,  received  by  •r  acquired  by  the  said  Sara  King,  or  by 
her  sons  Arthur,  Bryon  J.,  John,  Scott  A.,  and  James  B., 
out  of  or  from  the  estate  of  the  said  John  McKeown  were 
paid  to,  received  by  and  acquired  by  them  and  ever  after- 
wards held  by  them  in  trust  solely  for  Catherine  Kane 
and  Anne  Bellew,  the  said  two  sisters  of  John  McKeown 
and  their  heirs,  including  the  plaintiffs  in  this  case. 

To  this  bill  Anna  Braden  demurred,  and  prays  first; 
the  judgment  of  the  court  whether  she  shall  be  com* 
peUed  to  make  any  further  or  other  answer  to  the  bill  of 
the  plaintiffs ;  and  second,  that  she  be  dismissed  with 
her  reasonable  costs  in  this  behalf  sustained. 

In  disposing  of  a  demurrer,  all  facts  properly  pleaded 
in  a  bi&  in  equity  must  be  taken  as  true.  Applying  thiil 
rale  to  this  case,  it  must  be  taken  as  true.  First,  that 
John  McKeown  resided  and  died  in  this  county,  Intes- 
tate^ on  February  8,  1891,  and  that  he  left  a  valuable 
estate  worth  about  one  and  a  half  million  dollars^  and 
tiiat  letters  of  administration  were  issued  upon  his  per- 
sonal estate  and  that  the  administrator  settled  and  dis- 
tributed said  personal  estate  under  the  supervision  of 
the  Orphans'  Court  of  Washington  County.  Secondy 
that  at  the  time  of  John  McKeown's  death  he  left  sur- 
viving him  two  sisters  who  resided  in  Ireland,  Catherine 
Kane  and  Anne  Bellew,  and  that  they,  under  the  laws  of 
Pennsylvania,  were  his  only  heirs  at  law  if  he  died  ub-> 
married  and  without  legal  issue.  Third,  that  J(An  Mc-; 
Vol.  ocjxLin— 10 
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K^wn  took  up  with  Sara  King  who  theii  had  a  husband, 
John  C.  King,  living,  and  for  thii-ty  years  prior  to  his 
death  lived  with  her  and  i*ecognized  her  to  the  world  at 
large  as  his  wife,  and  that  she  bore  to  him  five  sons^  and 
that  when  she  commenced  to  live  with  him  and  ever 
afterwards  she  called  herself  and  was  known  as  Sara 
McKeown,  the  wife  of  John  McEeown,  and  that  she  and 
her  sons  made  claim  to  his  estate  before  the  Orphans' 
Court  of  Washington  County  and  in  pursuance  to  a  de- 
cree of  the  Orphans'  Court  of  Washington  County  re- 
ceived his  entire  estate.  That  Arthur  McKeown,  John 
McKeown  and  Byron  J.  McKeoi^^oi,  each  died  intestate 
and  without  issue,  and  that  Sara  McKeown,  their 
mother,  inherited  the  money  which  they  received  from 
the  estate  of  the  said  John  McKeown,  and  that  John  G. 
King  was  still  living  and  undivorced  at  the  time  of  the 
death  of  the  said  John  McKeown.  Fourth,  that  shortly 
after  said  Sara  McKeown  and  her  sons  had  received  the 
personal  estate  in  distribution  from  the  administrator 
thereof,  she  obtained  from  Catherine  Kane  and  Anne 
Bellew  a  release  and  assignment  of  all  their  interest  in 
the  estate  of  their  brother,  the  said  John  McKeown,  and 
that  she  paid  to  each  of  said  sisters  a  valuable  consider- 
ation for  said  release  and  assignment,  to  wit,  fll^OOO 
and  the  money  which  it  cost  to  build  a  house  for  the  said 
Anne  Bellew. 

tn  passing  upon  the  sufficiency  of  a  bill  in  equity  all 
the  facts  which  are  not  denied  and  which,  in  order  to 
make  out  the  plaintiffs'  case,  should  be  denied,  are  also 
to  be  taken  as  true.  Applying  this  rule  to  the  facts  in 
this  case,  it  must  be  taken  as  true  in  disposing  of  this 
demurrer:  First,  that  M.  C.  Acheson,  the  administra- 
tor, in  settling  and  distributing  this  estate,  complied 
with  all  the  requirements  of  the  laws  of  Pennsylvania, 
and  did  all  things  which  were  necessary  in  order  to 
make  a  legal  and  valid  settlement  ^d  distribution  of 
said  estate,  and  that  the  Orphans'  Court  of  Washington 
County  had  jurisdiction  of  the  settlement  and  distribu- 
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tion  of  said  estate,  and  that  any  decree  of  distribution 
which  said  court  made  was  legal.  Second^  that  Cathe- 
rine Kane  and  Anne  Bellew  at  the  time  they  executed 
and  delivered  the  release  and  assignment  of  their  inter- 
est in  the  estate  of  John  McEeown  were  satisfied  with 
the  consideration  that  they  received  for  making  said  re- 
lease and  assignment,  and  that  they  remained  satisfied 
with  the  same  until  the  time  of  their  death  and  never 
made  any  effort  to  have  the  same  cancelled  or  revoked, 
and  never  claimed  that  because  the  money  which  they 
received  was  money  which  Mrs.  McKeown  received  from 
the  estate  of  John  McEeown,  therefore  said  release  and 
assignment  was  a  nudum  pactum,  but  rather  recognized 
the  transaction  between  them  and  Mrs.  McKeown  as  a 
compromise  between  adverse  claimants  in  which  they 
received  a  certain  proportion  of  the  estate  and  the  other 
party  retained  the  balance  which  was  then  in  her  pos- 
session under  the  decree  of  the  court.  Third,  that  no 
bill  was  filed  in  this  case  until  November  11,  1912,  and 
that  the  plaintiffs  never  claimed  that  the  property  now 
in  the  hands  of  Anna  Braden  was  held  in  trust  for  them 
and  their  ancestors  until  three  months  before  said  bill 
w*as  filed,  and  never  claimed  until  three  months  before 
November  11, 1912,  that  their  ancestors,  Catherine  Kane 
and  Anne  Bellew,  had  an  interest  in  the  estate  of  John 
McEeown  at  the  time  of  their  death. 

It  is  clear  from  these  facts  that  between  the  plaintiffs 
and  a  successful  claim  to  this  property  n&med  in  the  bill 
there  stand  three  barriers  that  this  court  is  asked  to  re- 
move. First,  a  decree  of  the  Orphans'  CJourt  of  this 
comity  awarding  the  property  in  question  to  Sara  Mc- 
Eeown and  her  sons,  whose  claim  thereto  was  neces- 
sarily adverse  to  that  of  Catherine  Kane  and  Anne  Bel- 
lew, the  collateral  heirs  of  John  McKeown.  Second,  a 
release  and  assignment  of  Catherine  Kane  and  Anne 
Bellew  of  all  their  right,  title  and  interest  in  the  per- 
sonal and  real  estate  of  their  brother,  John  McKeown, 
to  the  said  Bara  McKeown.    Third,  the  statutes  of  re- 
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po6e  or  limitation  found  in  the  Act  of  October  13, 1840, 
F.  L.  (1841)  1,  and  the  Act  of  April  22, 1856,  P.  L.  532. 

Unless  these  barriers  can  be  removed  by  the  court,  it 
is  clear  that  the  plaintiffs'  claim  to  the  property  in  ques- 
tion is  invalid.  The  plaintiffs'  general  prayer  for  relief 
therefore  in  effect  includes  three  special  prayers.  First, 
that  this  court  adjudge  the  decree  of  the  Orphans'  Court 
making  distribution  of  the  personal  estate  of  John  Mc* 
Keown,  null  and  void ;  second,  that  it  decree  that  the  re- 
lease and  assignment  of  Catherine  Kane  and  Aune  Bel- 
lew,  presumably  recorded  in  all  the  counties  in  which 
the  real  estate  of  John  McKeown  was  situated,  is  a 
nudum  pactum  and  therefore  invalid;  third,  that  the 
Acts  of  1840  and  1856  are  inoperative  so  far  as  this  case 
is^  concerned. 

There  is  no  doubt  of  the  general  proposition  that 
whenever  a  person  has  obtained  the  property  of  another 
by  fraud,  he  is  a  trustee  ex  maleficio  of  the  person  so  de* 
frauded.  The  reason  of  it  is  this:  Having  perpetrated 
a  fraud  and  by  means  thereof  obtained  the  property  of 
another,  equity  will  not  permit  him  to  enjoy  the  fruits 
of  his  fraud,  but  will  hold  him  to  be  a  trustee  for  the 
rightful  owner.  He  is  not  of  course  a  trustee  of  the  title, 
for  that  he  never  acquired,  but  of  the  thing  which  he  has 
in  manual  possession.  Such  cases  are  not  technically 
trusts  but  are  trusts  ex  maleficio,  or  trusts  resulting  frcnn 
the  fraud  practiced  by  the  one  who  has  possession  of  the 
property.  Fraud  arises  sometimes  out  of  the  abuse  of  a 
confidence,  and  that  abuse  of  confidence  is  the  grounds 
of  decreeing  a  trust  ex  maleficio.  But  nothing  of  that 
kind  arises  in  the  case  at  bar,  for  the  reason  that  no 
confidential  or  fiduciary  relation  existed  between  Sara 
McKeown  and  Catherine  Kane  and  Anne  Bellew.  On 
the  contrary,  they  were  adverse  claimants  to  the  same 
estate  and  dealt  with  each  other  at  arms  length;  and 
this  being  the  case,  the  fraud  that  is  to  be  made  the  basis 
of  ^a  decree  in  this  case  is  actual  fraud.  Such  fraud  is 
never  to  be  presumed  but  must  be  proven,  and  in  averring 
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it  in  a  bill  of  complaint  it  is  not  sufficient  to  aver  the 
legal  conclusion  that  an  act  was  fraudulently  done  or 
representation  fraudulently  maide^  but  the  facts  which 
constitute  the  fraud  miist  be  clearly  and  explicitly  set 
ovXy  so  that  the  court  and  not  the  plieader  may  judg^ 
whether  the  act  or  representation  complained  of  was 
fraadulent  or  otherwise. 

Again,  it  is  well  established  that  where  the  decree  of 
a  court  of  competent  jurisdiction  has  passed  upon  a 
qoestion  in  which  different  persons  are  interested,  such 
decree  is  conclusive  against  all  parties  to  the  contro- 
?^^  who  had  a  right  and  an  opportunity  to  be  heard. 

In  the  case  at  bar  the  Orphans'  Court  which  decreed 
the  personal  property  of  which  John  McEeoWn  died 
possessed,  had  jurisdiction  of  the  settlement  and  distri- 
bution of  his  estate  and  notice  of  the  settlement  and  dis* 
tribntion  of  that  estate  was  presumably  given  as  pro- 
vided by  law  to  all  parties  interested  in  the  estate,  in- 
dnding  the  ancestors  of  the  plaintiffs.  They  did  not  ap- 
pear. Still  the  court  had  jurisdiction  both  of  the  sub- 
ject matter  and  of  the  persons  who  had  notice  to  appear, 
whether  they  appeared  or  not.  Mrs.  McKeown  and  her 
Mms  did  appear,  and  the  balance  in  the  hands  of  the 
administrator  was  decreed  to  them. 

It  must  be  admitted  that  the  decree  of  distribution 
thns  made  by  the  Orphans'  Court  was  erroneous,  taking 
the  allegations  of  the  plaintiffs'  bill  to  be  true ;  but  the 
ranedy  for  an  erroneous  judgment  is  an  appeal  to  a 
higher  court  or  a  petition  before  the  lower  court  for  a 
Mil  of  review.  But  the  time  to  take  advantage  of  these 
femedies  passed  and  Catherine  Kane  and  Anne  Bellew 
died  without  questioning  the  validity  of  the  decree  of  the 
Orphans'  Court  This  being  the  case,  the  decree  of  dis^ 
tribntion  as  we  view  it  is  binding  upon  Catherine  Kftne 
and  Anne  Bellew  and  their  heirs  at  law,  unless  it  can  be 
ihown,  that  it  was  null  and  void  from  the  beginning  ahd 
therefore  was  not  in  a  legal  sense  a  decree;  or,  in  other 
w<nrd8,  was  so  permeated  with  fraud  that  this  court  can 
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in  good  conscience  set  it  aside  because  it  always  was  a 
nullity. 

The  only  allegation  of  fraud  in  the  bill  which  relates 
to  this  decree  is  as  follows :  ^^That  at  the  time  of  the 
death  of  the  said  John  McKeown,  the  said  Sara  King 
and  the  said  Anna  Braden^  then  Anna  Eing^  well  know- 
ing that  the  said  Sara  King  was  the  lawful  wife  of  John 
G.  King  and  that  he  was  still  living  and  undivorced  and 
that  she,  the  said  Sara  King^  was  not  and  could  not  be 
the  widow  of  the  said  John  McEeown^  wrongfully, 
falsely,  fraudulently  and  against  the  laws  of  this  Com- 
monwealth  and  with  the  intention  of  cheating  and  de- 
frauding the  two  said  sisters  of  John  McEeown  out  of 
their  interest  in  the  estate  and  property  left  by  him, 
represented  and  declared  to  the  Orphans'  Ck>urt  of 
Washington  County,  Pennsylyania,  that  she,  the  said 
Sara  King,  was  the  lawful  widow  of  the  said  John  Mc- 
Eeown and  entitled  to  her  interest  as  such  in  his  estate, 
and  that  the  said  Arthur,  Byron  J.,  John,  Scott  A.,  and 
James  B.  were  his  lawful  heirs  and  entitled  as  such  to 
their  respective  shares  or  interest  in  the  estate  of  which 
he  died  seized;  when  in  truth  and  fact  the  said  Sara 
King  and  Anna  Braden  well  knew  that  the  said  Sara 
King  was  not  the  lawful  widow  of  John  McEeown  and 
that  the  said  five  sons  were  natural  ones  only  and  ille- 
gitimate, and  could  not  inherit  his  estate." 

Does  this  averment  set  forth  such  a  fraud  as  would 
justify  a  court  of  equity  in  setting  aside  a  decree  of 
the  Orphans'  Court  which  appears  to  be  regular  on  its 
face,  without  any  further  facts  being  presented  to  show 
how  the  alleged  fraud  was  perpetrated  upon  the  court? 
We  think  not.  Mrs.  McEeown  and  her  sons  were  not  in 
a  position  of  rank  outsiders  or  fraudulent  claimants. 
For  thirty  years  she  had  been  the  common  law  wife  of 
John  McEeown ;  he  had  recognized  her  as  such ;  she  had 
aided  him  during  these  years  in  accumulating  the  for- 
tune that  he  left,  or  at  least  was  his  helpmate  when  he 
was  accumulating  the  fortune.    She  had  borne  to  Urn 
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five  sons,  and  the  relation  of  husband  and  wife  and 
father  and  mother  to  these  children,  and  the  mainte- 
nance of  a  home  aa  husband  and  wife,  together  with  the 
fact  that  John  McEeown  advertised  to  the  world  that 
she  was  his  wife,  gave  her  a  standing  to  present  her 
claim  as  a  common  law  wife  to  a  share  in  his  estate,  and 
gave  to  the  sons  of  her  and  John  McEeown  the  same 
right.  Again,  in  presenting  that  claim  she  practiced  no 
deceit  upon  Catherine  Eane  or  Anne  BeUew.  Under  the 
laws  of  the  Commonwealth  of  Pennsylvania  they  had  the 
same  notice  that  she  had  that  a  third  party  was  settling 
this  estate  and  was  about  to  distribute  the  same  under 
the  laws  of  the  Commonwealth  of  Pennsylvania.  The 
sisters  had  constructive  notice  at  least  that  if  they 
wished  to  contest  the  right  of  Sara  McEeown  and  of  the 
five  sons  who  claimed  to  be  lineal  heirs,  they  could  do 
so;  the  court  was  open  to  them;  and  they  having  failed 
to  appear  either  at  the  original  hearing  or  having  failed 
to  appear  for  five  years  to  ask  that  the  decree  made  by 
the  court  be  opened,  it  strikes  us  that  it  would  be  in- 
equitable for  this  court  to  disturb  the  decree  of  the 
Orphans'  Court  on  the  simple  allegation,  which  is  in  the 
nature  of  a  conclusion  of  law,  that  Sara  Eing  fraudu* 
lently  imposed  upon  the  court  when  she  made  the  claim 
that  she  was  the  wife  of  John  McEeown  and  withheld 
the  fact,  of  which  she  had  knowledge,  that  her  husband 
John  C.  Eing  was  still  alive. 

Courts  are  open  to  all  claimants,  and  certainly  it  was 
not  fraud  on  the  court  for  Mrs.  McEeown  and  her  sons 
to  appear  before  the  auditor  appointed  to  ascertain  heirs 
and  make  distribution  of  the  balance  in  the  hands  of  the 
administrator  and  submit  their  claim  for  his  decision. 
It  was  not  a  fraud  o^  the  court  for  them  to  employ  a 
lawyer  to  skillfully  present  the  facts  that  were  favor- 
able to  their  claim,  leaving  it  to  an  Itdverse  claimiUit,  if 
any  there  were,  to  bring  out  the  facts  that  were  unfavw- 
aUe  to  their  claims.  If  she  proved  by  competent  wit^ 
Besses  the  facts  which  are  not  denied  in  the  bilT,  that  for 
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thirty  years  Jdbn  McEeown  recognized  tier  as  hicr  wife 
and  held  her  out  to  the  world  as  snch,  and  thiat  she  bore 
to  him  as  her  husband  five  sons  whom  he  recogniied  as 
his  sdnSy  she  made  out  a  prima  facie  case^  and  if  no  other 
claimant  appeared  the  auditor  could  legally  find  that 
they  were  entitled  to  the  money  for  distribution^  and  the 
court  wouldy  if  no  exceptions  were  filed  to  his  finding 
within  the  time  given  for  filing  exceptions,  properly 
make  a  decree  of  distribution  in  accordance  with  such 
finding.  The  bill  of  the  plaintiffs  is  perfectly  silent  as  to 
how  Mrs.  McEeowu  attempted  to  establish  her  claim 
and  that  of  her  sons.  The  complaint  of  the  bill  is  that 
she,  knowing  what  she  did,  that  is  that  John  C.  King 
was  alive,  perpetrated  a  fraud  on  the  court  by  coming 
into  court  with  such  a  claim.  This  clearly  is  not  a  fraud 
on  the  court  She  and  her  sons  had  a  colorable  title  to 
the  estate  to  be  distributed,  and  after  five  years  had 
passed  in  which  a  bill  of  review  could  have  been  ffled,  I 

we  hold  that  fraud  such  as  is  necessary  in  a  court  of 
equity  to  set  aside  a  decree  of  the  Orphans'  Court  that  . 

had  been  made  for  over  twenty  years,  is  not  well  pleaded 
in  the  plaintiffs'  bill. 

Neither  are  there  facts  sufficiently  pleaded  in  the 
plaintiffs'  bill  to  justify  the  court  in  decreeing  the  re-  ,| 

lease  and  assignment  made  by  Catherine  Kane  and  Anne 
Bellew  a  nudum  pactum  and  therefore  null  and  void.  ^ 

As  we  have  already  said,  Sara  McEeown, sustained  no 
confidential  or  fiduciary  relation  to  the  sisters  of  John  j, 

McEeown.  The  facts  show  that  she  was  an  adverse 
claimant  with  color  of  title  to  the  estate  of  John  Mc- 
Eeown. The  facts  further  show  that  these  sisters  miust 
have  known  that  when  Mrs.  McEeown  and  her  attoftney  . 
approached  them  to  obtain  a  release  and  assignment  of  * 
their  interest  in  his  estate,  she  was  an  adverse  claimant; 
knd  they  certainly  knew  that  John  McEeown  was  dead, 
and  did  know  or  could  have  known  that  M.  C.  Achespn, 
a!n  outside  party,  was  the  administrator  of  his  estat^^; 
and  the  fact  that  they  acquiesced  in  the  release  and  as*  ^ 
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dgnment  until  their  death  and  never  during  the  Ave 
years  that  the  law  gives  them  to  file  a  bill  of  review  made 
anj  move  in  that  direction^  is  conclusive  evidence  that 
those  who  might  have  Successfully  contested  the  claim 
of  Sara  McKeown  and  her  sons  never  did  so,  aiid  the 
presumption  must  prevail  that  their  release  and  assign- 
jnent  given  to  Mrs.  McKeown  and  their  receipt  of  the 
money  from  her  was  a  compromise  between  adverse 
claimants  to  an  estate  and  therefore  not  a  nudum  pac- 
tum but  a  compromise  contract  supported  by  a  valuable 
consideration. 

This  brings  us  to  another  phase  of  this  case,  and  that 
is  the  question  of  laches.  When  this  bill  was  filed  by  the 
plaintiffs  (who  never  were  the  heirs  at  law  of  John  Mc- 
Keown) twenty-one  years  and  nine  months  had  passed 
since  the  estate  of  John  McKeown  came  into  the  hands 
of  those  who  are  now  in  the  possession  of  it.  The  real 
estate  of  which  he  died  seized  was  entered  upon  under  a 
claim  of  title  and  under  a  color  of  title  by  the  Mc- 
Keowns  as  heirs  at  law  of  John  McKeown,  and  they  have 
held  it  ever  since  under  that  claim  adveritely  to  the 
plaintiffs  and  their  ancestors.  Mrs.  McKeown  and  those 
to  whom  she  bequeathed  her  personal  estate  have  also 
held 'the  personal  property  from  the  time  the  estate  was 
distributed  up  to  the  present  time,  over  twenty  years: 
This  property  has  changed  its  character.  And  even  if 
what  the  plalntifto  have  set  iip  as  a  fraud  was  a  fraud 
sufficiently  averred,  still  we  have  the  Act  of  1840  and 
tlea  the  A^t  of  1856,  which  expressly  provide  that  no 
trust  ex  maleflcio  shall  be  declared  after  five  years  from 
the  fraudulent  act  if  known,  or  five  years  after  it  is 
d^Kove^ed  or  bught  to  have  been  discovered^  Catherine 
^ine  and  Anne  Bellew  over  twenty  years  ago  were  in- 
formed of  the  death  of  their  brother.  They  knew,  or 
were  supposed  to  have  known,  that  they  as  his  sisterg 
were  entitled  to  his  estiate  as  collateral  heirs  if  he  left 
to  legal  wlf^  or  legal  issue.  It  was  their  duty  to  investi- 
este^  wheAer  or  not  they  had  any  rights  in  his  estate. 
Th^  were  put  upon  notice,  and  shortly  after  his  deatlt^ 
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they  were  approached  by  one  who  by  the  very  request  to 
purchase  their  interest  in  the  estate  showed  that  she  was 
an  adverse  claimant  to  the  estate,  and  notwithstanding 
that,  they  gave  the  release  and  assignment  and  never 
during  their  life  questioned  it,  and  their  children  never 
questioned  it  until  within  three  months  of  the  time  they 
filed  their  bill,  and  why  they  then  questioned  it  is  not 
made  apparent  by  the  pleadings;  or,  in  other  words,  no 
satisfactory  explanation  of  the  delay  is  pleaded  by  them. 
Again,  it  was  impossible  for  Sara  McKeown  to  conceal 
the  fact  that  her  former  husband,  John  C.  King,  was 
alive.  The  fact  that  he  was  alive  would  be  just  as  ap- 
parent to  every  person  with  whom  he  came  in  ccmtact  as 
it  would  be  to  her,  and  she  therefore  did  not  have  knowl- 
edge of  a  fact  which  Catherine  Kane  and  Anne  Belleir 
could  not  have  discovered  from  other  sources  just  as  well 
as  from  her;  and  further,  she  was  under  no  obligation 
to  reveal  to  them  the  fact  that  he  was  alive,  as  she  main- 
tained no  confidential  relation  and  owed  no  duty  to  them 
that  would  require  the  revealing  of  such  a  fact.  Clearly 
they  have  delayed  so  long  the  time  for  invoking  the  aid 
of  a  court  of  equity,  that  it  would  be  inequitable  to  grant 
the  relief  for  which  they  now  pray. 

The  court  sustained  the  demurrer  and  dismissed  the 
bill.    Plaintiffs  appealed. 

Error  assigned  was  the  decree  of  the  court. 

Oicen  O.  Underwood,  with  him  W.  8.  Maxey  and  R.  H. 
Meloy,  for  appellant. 

John  C.  Bane,  with  him  James  P.  Braden,  and  A.  G^ 
Braden,  of  Braden  d  Campbell,  and  J.  M.  Dickson,  for 
appellees. 

Pbr  Cubiam,  January  5, 1914 : 

The  decree  of  the  Court  of  Common  Pleas  sustaining 
the  demurrer  and  dismissing  the  plaintiff's  bill  is  af- 
firmed on  the  opinion  of  Judge  MoIlvainb. 
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Commonwealth  v.  Exler,  Appellant. 

CrimiMl  law — Murder — Rape — Statutory  rape — Act  of  March 
SI,  1860,  Sees.  7i,  91,  P.  L.  $82^Act  of  May  19, 1887,  P.  L.  128. 

.1.  It  is  only  by  the  common  law  that  murder  is  defined;  the 
statute  law  attempts  no  definition  of  this  crime  but  only  prescribes 
a  punishment  for  its  commission  and  the  definition  of  murder 
under  the  several  statutes  is  to  be  taken  in  the  common  law  sense. 

2.  The  Act  of  March  81,  1860,  Sec.  91,  P.  L.  882,  defining  rape 
and  providing  the  penalty  for  its  conunission  involved  no  depar- 
ture from  the  common  law  meaning  of  rape,  which  always  and 
eveiywhere  made  want  of  consent  on  the  part  of  the  female  the 
criterion  and  not  only  the  criterion,  but  the  essential  element 
without  which  there  could  be  no  such  crime.  No  conviction  for 
felonious  rape  upon  a  child  over  the  age  of  ten  years  could  be  had 
under  the  act,  except  as  the  evidence  showed  want  of  consent. 

8.  The  Act  of  May  19,  1887,  P.  L.  128,  denouncing  sexual  inter- 
course with  a  female  above  the  age  of  ten  years  and  under  sixteen 
years  with  or  without  her  consent  as  felonious  rape,  makes  that  a 
felonious  rape  which  before  was  not  rape. 

4.  The  Act  of  March  81,  1860,  Sec.  74,  defining  a  homicide  when 
committed  in  the  perpetration  of  or  attempt  to  perpetrate  a  rape 
as  murder  of  the  first  degree  did  not  create  a  new  offense  but  merely 
prescribed  the  penalty  for  an  offense  already  existing. 

Statutes— Penal  statutee—Statutory  rape— Act  of  May  19,  1887, 
P.  L,  128 — Conetruction — Constructive  crime — Murder. 

5.  When  a  criminal  statute  calls  for  construction,  it  is  not  the 
otmstmction  that  is  supported  by  the  greater  reason  that  is  to  pre- 
vail, but  that  one  which,  if  reasonable,  operates  in  favor  of  life 
and  liberty.  All  doubts  concerning  the  interpretation  of  a  penal 
statute  are  to  be  resolved  in  favor  of  the  accused. 

6.  When  an  offense  is  created  by  statute  and  the  same  statute 
prorides  a  penalty  or  mode  of  pimishment,  only  that  which  the 
statute  provides  can  be  followed.  While  remedial  laws  may  extend 
to  new  things  not  in  esse  at  the  time  of  the  making  of  the  statute, 
penal  laws  will  not,  nor  will  they  extend  to  an  offense  created  and 
defined  by  subsequent  statutes. 

7.  The  legislature  in  creating  by  the  Act  of  May  19,  1887,  the 
new  oReDBe  which  it  called  felonious  rape,  although  the  new  of- 
fmse  lacked  the  one  and  only  elenient  which  at  common  law  dis- 
tinguished rape  from  ordinary  unlawful  intercourse,  did  not  in- 
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tend  to  attach  to  the  word  a  meaning  which  theretofore  attached 
to  common  law  rape  only,  so  that  an  unintentional  homicide  oc- 
curring in  its  commission  became  murder  of  the  first  degree. 

8.  Where  on  the  trial  of  one  accused  of  murder  it  appeared  that 
the  prisoner,  a  man  of  twenty-five  years  of  age,  had  attempted  to 
have  sexual  intercourse  with  deceased,  a  girl  of  tweWe  and  a  lialf 
years;  that  injuries  had  thereby  been  inflicted  upon  her  person, 
and  that  death  had  resulted  from  the  shock  and  exposure  ¥^ch  she 
had  experienced,  but  lack  of  consent  was  not  shown,  a  conyiction 
of  murder  oi  the  first  degree,  and  sentence  of  dealii  was  erroneous; 
the  word  rape  as  used  in  the  Act  of  March  31^  1860,  Sec.  74,  P.  L. 
88S,  could  not  be  extended  to  include  within  its  scope  the  offense 
denounced  by  the  Act  of  May  19, 1887,  P.  L.  128. 

Mr.  JusncB  Mobohzisker  dissents. 

Argued  Oct.  20, 1913.  Appeal,  No.  220,  Oct.  T.,  1913, 
by  defendant,  from  judgment  of  O.  &  T.  Allegheny  Co., 
Jan.  T.,  1913,  No.  10,  on  verdict  of  guilty  of  murder  of 
the  flPBt  degree,  in  case  of  Commonwealth  of  Pennsylva- 
nia V.  Edward  Exler.  Before  Fbll,  C.  J.,  Mbstrszat, 
Potter,  Stbwart  and  Moschzisker,  JJ.    Reversed. 

Indictment  for  murder.    Before  Haymaker,  J. 
\  The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  jury  found  a  verdict  of  guilty  of  murder  of  the 
first  degree  upon  which  sentence  of  death  was  passed. 
Defendant  appealed. 

Error  assigned,  among  others,  was  in  refusing  de- 
fendant's motion  for  binding  instructions,  for  a  new  trial 
and  in  arrest  of  judgment. 

Rohhin  B.  Wolf,  with  him  A.  M.  Simon,  for  appellant. 

Richard  W.  Martin,  with  him  WUliam  A.  Blakeley, 
for  appellee. 

OtimoN  BY  Mr.  Justice  Stewart,  January  5, 1914 : 
The  prisoner  stands  convicted  of  murder  of  the  fitnt 
degree.    It  is  for  us  to  inquire  whether  or  not  the  in- 
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gredients  necessary  to  constitute  murder  of  the  first  der 
gree  have  been  proved  to  exist.  The  dead  body  of  Lillian 
W.  Schadle,  a  young  girl  twelve-and-a-half  years  of  age 
was  found  on  the  evening  of  28th  November,  1912,  in 
a  reservoir  a  short  distance  aside  from  the  thoroughfare 
leading  from  East  Pittsburgh  to  Wilkinsburg,  in  Alle- 
gheny County.  The  last  time  this  girl  had  been  seen 
aUve  was  the  evening  of  the  day  previous.  The  autopsy 
disclosed  nothing  to  indicate  that  death  had  resulted 
from  drowning;  on  the  contrary,  the  medical  testimony 
was  to  the  effect  that  it  had  not  so  resulted.  Suicidal 
death  was  therefore  eliminated  from  the  case.  The  only 
marks  of  external  violence  appearing  on  the  body  were 
a  laceration  of  the  perineum  for  a  depth  of  about  one 
inch,  and  a  blood  shot  eye,  to  which  latter  no  particular 
significance  was  attached.  It  was  the  contention  of  the 
Ck>mmonwealth,  and  all  the  testimony  adduced  was  in 
support  of  this  one  contention,  that  the  prisoner,  a  man 
of  about  twenty-five  years  of  age,  on  the  evening  before 
the  discovery  of  the  body,  had  perpetrated  or  attempted 
to  perpetrate  rape  on  the  person  of  this  girl;  that  while 
so  engaged  he  infiicted  these  several  injuries  upon  hef 
person,  and  that  shock  had  resulted  in  consequence  of 
which  she  died.  The  witness  who  performed  the  au- 
topsy supported  the  Commonwealth's  contention  to  this 
extent,  that  death  had  resulted  from  shock  and  exposure 
fidlowing  upon  the  injury  to  the  perineum.  It  would 
serve  no  purpose  in  this  connection  to  review  the  evi- 
dence by  which  it  was  sought  to  connect  the  prieioner 
with  the  offense.  For  present  purposes  it  may  be  ast- 
sumed  that  the  death  of  this  girl  resulted  through  the 
instrumentality  of  the  prisoner,  and  in  the  way  and 
manner  the  Commonwealth  claims.  Does  the  case  then 
present  the  ingredients  necessary  to  constitute  the  of- 
fense of  which  the  prisoner  stands  convicted?  First,  it 
is  to  be  remembered  that  it  was  common  law  murder 
with  which  the  prisoner  was  charged.  It  is  only  by  the 
common  law  that  murder  is  defined ;  our  statute  law  at- 
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tempts  no  definition  of  this  crime;  all  that  it  does  is  to 
prescribe  the  penalty  for  its  commission. 

'^When  the  legislature  makes  use  of  a  technical  law 
term^  its  meaning  must  be  ascertained  by  the  common 
law;  and  therefore  the  definition  of  murder  under  the 
several  statutes  must  be  taken  in  the  common  law 
sense'' :  4  Wharton's  Am.  Crim.  Law,  sec.  930. 

What  then  is  there  in  this  case  that  fastens  upon  the 
prisoner  the  crime  of  murder  as  so  understood?  By  our 
criminal  code  of  1860  it  is  provided  that^ 

^^AU  murder  which  shall  be  committed  in  the  perpe- 
tration or  attempt  to  perpetrate  any  arson,  rape,  rob- 
bery or  burglary  shall  be  deemed  murder  of  the  first 
degree." 

The  only  one  of  these  enumerated  offenses  thus  asso- 
ciated in  the  statute  with  the  crime  of  murder  which 
concerns  us  here,  is  that  of  rape.  It  was  the  contention 
of  the  Commonwealth  on  the  trial,  and  it  prevailed  with 
the  jury,  that  this  child  whose  body  was  recovered  as  we 
have  stated,  met  her  death  at  the  hands  of  the  prisoner 
in  consequence  of  an  attempt  on  his  part  to  have  carnal 
knowledge  of  her  person,  whether  such  attempt  was  suc- 
cessful or  otherwise.  It  was  a  further  contention,  one 
that  prevailed  with  the  court,  that  if  the  jury  found  the 
facts  to  be  as  stated  the  prisoner  would  be  guilty  of 
murder  of  the  first  degree,  whether  the  attempt  was 
made  with  or  without  the  consent  of  the  child,  since  by 
our  Act  of  May  19,  1887,  P.  L.  128,  which  is  a  supple- 
ment to  the  Act  of  March  31,  1860,  P.  L.  382,  it  is  pro- 
vided that, 

^^If  any  person  shall  have  unlawful  carnal  knowledge 
of  a  woman  forcibly  and  against  her  will,  or  who  being 
of  the  age  of  sixteen  years  and  upwards  shall  unlawfully 
and  carnally  know  and  abuse  any  woman  child  under 
the  age  of  sixteen  years  with  or  without  her  consent^ 
such  person  shall  be  adjudged  guilty  of  felonious  rape,'' 
etc. 

For  the  same  reason  which  requires  us  to  attach  to  the 
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term  murder  as  used  in  the  Act  of  1860  its  common  law 
meaning,  we  must  attach  to  the  word  rape  as  it  here 
occurs  its  common  law  meaning,  each  being  descriptive 
of  a  common  law  offense,  undefined  by  statute.  At  com- 
mon law  rape  conld  be  committed  only  where  unlawful 
carnal  knowledge  of  a  female  was  had  without  her  con* 
sent.  Such  a  thing  as  consensual  rape  was  unknown  to 
the  common  law.  When  the  Act  Of  1860  was  passed,  the 
offense  of  rape  was  conunitted  where  one  had  unlawful 
carnal  knowledge  of  a  female  child  under  the  age  of  ten 
years,  because  in  the  estimation  of  the  common  law  a 
child  of  such  tender  years  was  incapable  of  intelligently 
consenting  to  such  intercourse,  and  therefore  the  law 
implied  that  the  act  was  without  her  consent.  The 
statute  of  March  31, 1860,  enacted  what  is  knoTv^  as  our 
criminal  code,  and,  as  we  have  remarked,  it  nowhere  de- 
fines murder;  it  does  not  make  anything  murder  that 
was  not  murder  before;  all  it  does  by  the  74th  section, 
which  is  the  only  section  that  concerns  us  at  this  time, 
is  to  divide  common  law  murder  into  two  classes  or  de- 
grees, and  this  for  no  other  purpose  than  to  distinguish 
in  the  matter  of  punishment  An  unintentional  homi- 
cide committed  by  one  in  the  conmiission  of  a  felony 
such  as  rape,  or  where  it  occurs  in  the  attempt  to  com- 
mit rape,  was  murder  at  common  law.  Therefore  the 
Act  of  1860  in  providing  for  homicide  when  committed 
in  the  perpetration  or  attempt  to  perpetrate  a  rape,  was 
not  creating  a  new  offense,  was  not  defining  as  murder 
something  that  had  not  been  murder  before,  but  was 
simply  prescribing  the  punishment  for  an  offense  al- 
ready existing.  It  follows  that  the  word  murder  where 
it  occurs  in  the  act  is  to  be  given  its  common  law  mean- 
ing. So  too  with  respect  to  the  word  rape.  It  is  also  a 
technical  word,  and  is  to  be  given  its  common  law  mean- 
ing. There  is  nothing  in  the  act  which  indicates  that  it 
was  here  employed  in  any  other  sense.  The  punishment 
of  this  offense  is  prescribed  in  the  91st  section  of  the  act 
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and  is  there  referred  to  in  the  exact  laiiguage  of  the 
eommon  law.    The  section  reads : 

^'If  any  person  shall  have  unlawful  carnal  knowledge 
of  a  woman  forcibly  and  against  her  will such  per- 
son shall  be  adjudged  guilty  of  felonious  rape ;" 

Then  follows  the  prescribed  penalty.  True  the  section 
further  provides  that  if  any  person  of  the  age  of  four- 
teen years  or  upwards  shall  unlawfully  and  carnally 
know  and  abuse  any  woman  child  under  the  age  of  tei> 
years^  with  or  without  her  consent,  such  person  shall  be 
adjudged  guilty  of  felonious  rape ;  but  this  involved  n9 
departure  from  the  common  law  meaning  of  rape  which 
always  and  everywhere  made  want  of  consent  on  the 
part  of  the  female  the  criterion,  and  not  only  the  cri- 
terion but  the  one  essential  element  without  which  there 
could  be  no  such  crime.  Giving  then  to  the  word  rape 
its  technical  common  law  meaning  as  it  occurs  in  the 
74th  section  of  the  act,  clearly  the  present  case  is  not 
brought  within  the  terms  of  the  section,  since  for  all  it 
appears  in  the  evidence,  the  sexual  intercourse,  if  it  took 
place,  may  have  been  with  the  free  consent  of  a  female 
child  capable  of  consenting  inasmuch  as  she  was  at  the 
time  above  the  age  of  ten  years.  Had  the  prisoner  been 
tried  for  felonious  rape,  except  as  the  evidence  showed 
want  of  consent,  of  course  there  could  have  been  no  cour 
yiction  in  the  absence  of  proof  that  the  offense  was  com- 
mitted without  the  consent  of  the  party. 

So  far  we  have  been  considering  the  Act  of  1860  as  it 
was  originally,  and  have  followed  approvingly  the  very 
able. argument  of  the  counsel  who  argued  in  support  ol 
the  appeal. 

We  now  come  to  a  feature  of  the  case  which  must  be 
allowed  controlling  importance.  By  Act  of  May  19, 
1887,  P.  L.  128,  the  provisions  of  the  9l6t  section  of  tha 
Act  of  1860  were  materially  changed.  The  title  to  this 
amended  or  supplemental  act  reads  as  follows: 

^'A  supplement  to  an  act  entitled  ^An  Act  to  conpoUo 
date,  revise  and  amend  the  penal  laws  of  this  Ck>mmon- 
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wealth/  approred  the  thirty-first  day  of  March^  one  thou- 
sand eight  hundred  and  sixty,  amending  the  9l8t  section 
thereof,  defining  rape  and  carnal  knowledge  of  female 
children,  and  prescribing  the  penalty  therefor."  As 
amended  by  this  supplemental  act  the  91st  section  of 
the  original  act  now  reads  as  follows : 

^f  any  person  shall  have  unlawful  carnal  knowledge 
of  a  woman,  forcibly  and  against  her  will,  or  who,  being 
of  the  age  of  sixteen  years  and  upwards,  shall  unlaw- 
fully and  carnally  know  and  abuse  any  woman  child 
under  the  age  of  sixteen  years,  with  or  without  her  con- 
sent, shall  be  adjudged  guilty  of  felonious  rape,  and,  oh 
conviction,  be  sentenced  to  pay  a  fine  not  exceeding  one 
thousand  dollars,  and  undergo  an  imprisonment  by  sep- 
arate or  solitary  confinement  at  labor,  or  by  simple  im* 
prlsonment,  not  exceeding  fifteen  years." 

The  effect  of  this  amendment  it  will  be  at  once  ob- 
served is  to  make  something  felonious  rape  that  before 
was  not  rape,  either  at  common  law  or  by  statute,  vix, 
consensual  sexual  intercourse  with  a  female  above  the 
age  of  t^i  years  and  under  sixteen  years,  and  punish  its 
commission  by  a  fine  not  exceeding  one  thousand  dollars 
and  imprisonment  by  separate  and  solitary  confinement 
at  labor  not  exceeding  fifteen  years.    As  we  have  seen, 
an  unintentional  homicide  occurring  wh^i  one  was  en« 
gaged  in  the  perpetration  of  a  common  law  rape,  was 
murder.    Not  so,  however,  if  what  the  party  was  then 
engaged  in  was  a  simple  misdemeanor,  as  the  prisoner's 
offense  would  have  been  but  for  this  amendment  to  the 
Act  of  1860.    Under  such  conditions  he  could  have  been 
convicted  of  no  higher  crime  than  involuntary  man- 
slaughter.    Now  the  question  suggests  itself,  did  the 
legislature  in  thus  crating  a  new  offense  and  calling  it 
felonious  rape,  notwithstanding  it  lacks  the  one  and 
only   element—against   consent — ^which    distingnlBhed 
wipe  from  ordinary  unlawful  intercourse,  intend  to  at- 
tach to  it  a  meaning  which  theretofore  attached  to  com- 
mon  law  rape  only,  thereby  making  an  xmintentioiial 
Vol.  ooxun— 11 
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homicide,  occurring  in  its  conuniBsion,  murder  of  the 
first  degree?  If  so,  then  the  term  rape  as  it  occurs  in 
the  9l8t  section  of  the  Act  of  1860  has  now  a  larger  and 
wider  meaning  than  it  had  when  the  act  was  passed,  and 
now  includes  such  a  transgression  as  that  with  which  the 
prisoner  is  charged.  As  a  legal  consequence,  if  the  judg- 
ment against  him  be  sustained,  he  must  suffer  the  death 
penalty  for  an  unintentional  killing  which  before  the 
Act  of  1887  could  have  risen  no  higher  in  the  grade  of 
crime  than  involuntary  manslaughter,  the  severest  pen- 
alty for  which  would  have  been  impriscmment  for  two 
years.  If  in  express  terms  the  Act  of  1887  had  declared 
that  the  commission  of  the  new  crime  therein  denounced 
— unlawful  intercourse  with  a  female  child  under  the 
age  of  sixteen — should  be  adjudged  felonious  rape  and, 
in  addition  to  the  penalty  prescribed,  should  subject  the 
offender  to  the  penal  consequences  provided  for  in  the 
74th  section  where  an  unintentional  killing  resulted,  any 
construction  that  would  eliminate  this  latter  penalty 
would  be  an  arbitrary  assumption  of  legislative  power, 
and  not  interpretation.  But  here  we  have  no  express 
terms  denouncing  this  penalty,  and  the  legislative  inten- 
tion to  impose  it,  if  it  can  be  derived  at  all,  can  be 
derived  only  by  implication.  Where  such  a  case  arises 
it  is  for  the  judicial  authority  to  ascertain  and  declare 
the  legislative  meaning.  It  cannot  be  denied  that  the 
inference  may  be  derived  from  the  language  used,  that 
the  legislature  intended  the  amendment  to  have  this 
severe  effect,  since  it  expressly  makes  the  offense  felon- 
ious rape;  and  it  may  be  that  such  effect  would  fall 
within  the  spirit  of  the  amended  act  as  well.  This  of 
itself,  however,  would  not  be  sufficient  to  require  affirm- 
ative construction.  Such  inference  can  prevail  only  as 
it  appears  to  be  the  only  reasonable  inference  that  can 
be  derived;  and  it  is  no  less  true  that  when  a  criminal 
statute  calls  for  construction  it  is  not  the  construction 
that  is  supported  by  the  greater  reason  that  is  to  pre- 
vail, but  that  one  which,  if  reasonable,  operates  in  fitvor 
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of  life  and  liberty:  CJom.  v.  Standard  Oil  Co.,  101  Pa. 
119, 150.  And  right  here  we  encounter  the  rule  of  inter- 
pretation that  forbids  any  construction  of ,  a  penal 
Btatate  that  would  extend  its  meaning  beyond  its  words. 

^^o  person  is  to  be  made  subject  to  a  penal  statute  by 
implication,  all  doubts  concerning  their  interpretation 
are  to  preponderate  in  fayor  of  the  accused'' :  Bishop's 
Criminal  Law,  sec.  225. 

Not  only  are  there  no  express  terms  in  the  amending 
act  subjecting  the  offender  to  the  punishment  prescribed 
in  the  Act  of  1860,  but  there  is  no  reference  in  the  former 
act  to  the  section  in  the  latter  which  is  here  sought  to 
be  applied.  Judged  solely  by  the  words  employed,  the 
amending  act  is  complete  in  itself;  it  defines  a  new  of- 
fense; provides  for  its  punishment,  and  with  that  it 
stops. 

^'The  doctrine  is  that,  when  an  offense  is  created  by 
statute,  and  the  same  statute  prescribes  the  penalty  or 
the  mode  of  procedure  or  anything  else  of  the  sort,  only 
that  which  the  statute  provides  can  be  followed": 
Bishop's  Criminal  Law,  sec.  278. 

Not  only  consonant  with  the  rule  just  stated,  but 
seemingly  a  corollary  to  it,  we  have  another  rule  thus 
stated  in  Endlich  on  Interpretation  of  Statutes,  sec.  325. 

^Again,  as  illustrative  of  the  rule  of  strict  construc- 
tion, it  has  been  said  that  while  remedial  laws  may  ex- 
tend to  new  things  not  in  esse  at  the  time  of  making  the 
statute,  penal  laws  will  not." 

The  illustration  given  is  the  case  of  Bex  v.  Smith,  L. 
B.  1  C.  C,  266,  270,  where  an  act  made  it  felony  to  re- 
ceive with  guilty  knowledge  a  chattel,  the  stealing  of 
iddch  was  felonious  either  at  common  law  or  under,  the 
act,  and  the  subsequent  act  made  a  partner  who  stole 
partnership  property  liable  to  conviction  for  the  stealing 
as  though  he  had  not  been  a  partner;  it  was  held  that 
to  receive  such  stolen  property  was  not  an  offense  under 
the  earlier  act  The  same  rule  may  be  fouud  in  26  Am. 
k  Eng,  Ency.  Law,  600,  where  it  is  thus  stated : 
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^^It  has  been  held  that  penal  laws  should  not  be  ex- 
tended to  new  things  which  were  not  in  being  at  the 
time  when  the  laws  were  made^  nor  to  offenses  created 
and  defined  by  subsequent  statutes.''  The  authorities 
cited  in  the  note  to  the  text  embrace  English  and  Ameri- 
can cases,  and  included  among  the  latter  is  one  of  our 
own,  Com.  t.  Wells,  110  Pa.  463,  where  this  is  said : 

^^And  it  was  long  ago  ruled  that  a  penal  act  of  Parlia- 
ment cannot  be  extended  to  things  that  did  not  exist 
when  the  statute  was  made." 

Of  course  the  reference  in  these  rules  is  to  an  exten- 
sion of  an  act  by  implication.  When  the  extension  is 
by  express  words  of  a  later  statute  no  question  can 
arise;  it  is  only  in  the  absence  of  express  words  extend- 
ing the  earlier  statute  that  the  rule  applies.  The  latter 
is  the  case  here;  and  this  it  is  that  makes  construction 
necessary  in  order  to  ascertain  the  legislative  intent  In 
brief,  we  have  here  an  offense  which  was  not  within  the 
purview  of  the  74th  section  of  the  Act  of  1860,  our  crimi- 
nal code,  and  was  therefore  not  punishable  thereunder, 
but  is  made  an  offense  by  amending  another  section  of 
the  code  without  referring  in  any  way  to  the  secti(m  of 
the  code  which  attached  additional  penalty  to  a  common 
law  offense — ^not  what  we  have  here,  but  denounced 
under  the  general  name — ^when  followed  by  unintended 
homicide,  the  amending  act  providing  its  own  appro- 
priate penalty  for  the  new  offense  it  created.  Can  the 
74th  section,  unamended,  be  extended  to  embrace  the 
new  offense  thus  created?  This  presents  the  whole  ques- 
tion. If  it  can  be  so  extended,  it  must  be  by  implication, 
and  that  as  we  have  seen,  where  the  statute  involved  is 
penal,  is  forbidden.  This  may  l)e  said  to  be  strict  con* 
struction,  but  it  is  to  be  remembered  that  we  are  dealing 
with  an  issue  of  life  or  death,  and  strict  construction  Is 
imperatively  required,  not  to  defeat  the  ends  of  justice^ 
not  to  avert  a  merited  doom,  but  simply  to  ascertain  the 
legislative  purpose  which  in  this  case,  as  we  have  tried 
to  show,  can  be  discovered  only  as  we  resort  to  the  arti- 
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fldal  aids  of  constniction  supplied  by  the  common  law. 
We  are  of  opinion  that  the  prisoner's  offense  does  not 
M  within  the  provisions  of  the  74th  section  of  the  penal 
code>  and  that  therefore  his  conyiction  was  improper. 

The  judgment  is  reversed. 

Mr.  JusncB  Mosghziskbb  dissents. 


Gruzan,  Appellant,  v.  Gmzan. 

Practice,  Supreme  Court — Eqwitu — Findings  of  fact — AppeaiU. 

1.  The  findings  of  fact  of  a  judge  which  involve  the  credibility 
of  witnesses  and  the  weight  to  be  given  their  testimony  will  be 
given  the  effect  of  a  verdict  of  a  jury  by  the  Supreme  Court,  where 
there  is  testimony  to  support  them.  Nothing  but  clear  error  will 
warrant  the  setting  aside  of  findings  of  fact  by  a  chancellor. 

2.  Where  in  a  suit  in  equity  for  the  dissolution  of  a  partnership, 
tbe  api)ointment  of  a  receiver  and  for  an  accounting,  a  finding  of 
the  trial  judge  that  the  alleged  partnership  did  not  exist  is  suffi- 
ciently supported  by  testimony,  a  decree  dismissing  the  bill  will  be 
affirmed- 

Argued  Oct.  20, 1913.  Appeal,  No.  180,  Oct.  T.,  1912, 
by  plaintiff,  from  decree  of  C.  P.  No.  2,  Allegheny  CJo., 
July  T.,  1910,  No.  1022,  dismissing  bill  in  equity  for  the 
dissolution  of  a  partnership,  in  case  of  Samuel  Cruzan 
V.  Elmer  E.  Cruzan,  Lou  Stiltz,  Mary  B.  Stewart  and 
Haven  V.  Wolf,  Guardian  Ad  Litem  of  Lindle  Olive 
Cruzan  and  Jean  Cruzan,  heirs  at  law  of  Gtertrude  M. 
Cruzan.  Before  Fell,  C.  J.,  Mbstrbzat,  Pottbe,  Stbw- 
AST  and  MosoHZiSKBB,  J  J.    Affirmed. 

Bill  In  equity  for  the  dissolution  of  a  partnership,  for 
the  appointment  of  a  receiver  and  for  an  accounting. 
Before  Fbazeb,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 
Exceptions  to  the  findings  of  fact  and  law  of  the  trial 
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judge  were  dismissed  by  the  court  and  a  decree  was  en- 
tered dismissing  the  bill.    Plaintiff  appealed. 

Errors  assigned,  among  others^  was  the  decree  of  the 
court. 

William  Strite  McDowell,  with  him  Patterson,  Ster- 
rett  d  Acheson,  for  appellant. 

C.  L.  Kerr,  for  appellee. 

Per  Curiam^  January  5, 1914 : 

The  bill  in  this  case  was  to  have  a  partnership^  al- 
leged to  exist  between  the  plaintiff  and  one  of  the 
defendants,  dissolved  and  a  receiver  appointed  to  wind 
up  its  affairs  and  for  an  accounting.  The  case  was  con- 
sidered with  care  by  the  learned  judge  of  the  Common 
Pleas  and  the  bill  was  dismissed  on  his  finding  that  a 
partnership  did  not  exist  Our  examination  of  the  testi- 
mony leaves  no  doubt  of  the  correctness  of  the  conclu- 
sion reached.  But  if  a  doubt  existed  it  would  not  be 
ground  for  a  reversal  of  the  decree.  Nothing  but  clear 
error  will  warrant  the  setting  aside  of  findings  of  fact 
by  a  chancellor.  What  was  said  in  the  recent  ease  of 
Eppsteiner  v.  Isman,  239  Pa.  393 :  <^The  findings  of  fact 
by  a  judge,  which  involve  the  credibility  of  witnesses 
and  the  weight  to  be  given  their  testimony,  will  be  given 
the  effect  of  a  verdict  of  a  jury  and  they  ^ill  not  be  dis- 
turbed where  there  is  testimony  to  support  them'^  was 
a  repetition  of  what  before  had  been  repeatedly  said  on 
the  same  subject. 

The  decree  is  affirmed  at  the  cost  of  the  appellant. 


Digitized  by 


Google 


LAPSLEY  V.  PITTSBUEGH  EYS.  CO.,  Appellant  167 
inLI  SylUbiw— Statement  of  Facts. 

Lapsley  v.  Pittsburgh  Bailways  Ck>.|  Appellant 

N0gUoene&--^treet  tilwa^9 — TroUet^  earw — DtUy  to  avoid  fright 
enimg  hor$eo — Caso  for  jury. 

1.  Wliile  it  is  unquestionably  the  duty  of  a  motonnan  to  ring  his 
gong  widi  emphasis  upon  proper  occasions,  it  may  be  negligence  to 
ring  it  yiolently  and  unnecessarily,  in  proximity  to  a  frightened 
horse  whose  condition  is  manifest 

2.  In  an  action  against  a  street  railway  conqmny  to  leooTer  dam- 
ages for  personal  injuries  sustained  by  plaintiff  in  consequence 
of  being  thrown  from  a  wagon  by  the  frightening  of  his  horse, 
plaintiff's  evidence  tended  to  show  that  he  was  driving  across  a 
bridge  over  which  defendant's  cars  ran;  that  his  horse  was  fright- 
ened by  an  approaching  passenger  car,  the  gong  of  which  was 
being  violently  rung  as  it  neared  the  bridge;  and  that  the  motor** 
man  continued  to  ring  the  gong  though  he  could  have  seen  that 
plaintiff's  horse  was  shying  and  excited,  and  thou^  plaintiff 
warned  him  to  stop  by  throwing  up  his  hand.  Defendant  offered 
eridence  to  the  effect  that  the  horse  frightened  at  an  ash  car, 
which  was  standing  still  in  front  of  the  passenger  car;  that  the 
passenger  car  had  also  stopped  and  was  started  again  in  the  usual 
quiet  way,  with  perhaps  a  single  tap  of  the  gong;  and  that  the 
mere  sight  of  the  car  proceeding  in  the  ordinary  way  caused  th^ 
horse  to  shy  and  become  unmanageable.  The  trial  judge  left  the 
question  of  defendant's  negligence  to  the  jury,  who  found  a  ver> 
diet  for  the  plaintiff  upon  which  judgment  was  entered.  Beld, 
no  error. 

Argaed  Oct  20, 1913.  Appeal,  No.  16,  Oct  T.,  1913, 
\sj  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Ang.  T.,  1910,  No.  390,  on  yerdict  for  plaintiff  in  case  of 
A«  E.  Lapslej  v.  Pittsburgh  Railways  Ck>mpany.  Be- 
fore Fell,  C.  J.,  Msstbbzat,  Pottbh,  Stbwabt  and 
MoscHZiBKKR,  J  J.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Swbabingbn,  P.  J. 

The  opinion  of  the  Supreme  Ck>urt  states  the  facts. 

Verdict  for  plaintiff  for  |2,600,  and  judgment  thereon. 
Defendant  appealed. 
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Errors  assigned  were  in  refusing  to  direct  a  verdict 

for  defendant  and  enter  judgment  for  defendant  n.  o.  t. 

William  A.  Challener,  with  him  Clarence  Burleigh, 
for  appellant 

Rody  P.  Marshall,  of  Marshall  d  Marshall,  for  tip- 
pellee. 

Opinion  by  Mb.  Justigb  Pottbb,  January  5, 1914: 
In  this  action,  the  plaintiff  sought  to  recover  damages 
for  personal  injuries  alleged  to  have  resulted  from  the 
negligence  of  the  defendant.  The  accident  upon  which 
the  claim  is  based,  occurred  on  the  afternoon  of  August 
30, 1909,  upon  a  bridge  which  extends  across  the  Monon- 
gahela  river,  from  McKeesport  to  Dravosburg.  Plain- 
tiff and  his  brother  seated  in  a  one  horse  vehicle,  were 
driving  across  the  bridge  in  a  southerly  direction  to- 
wards Dravosburg.  The  circumstances  of  the  accident, 
and  the  contentions  of  the  parties  are  well  stated  in 
appellant's  history  of  the  case,  as  follows :  "Where  the 
south  approach  of  the  bridge  begins  to  descend,  a  via- 
duct of  the  defendant  company  turns  away  from  the 
bridge  and  towards  the  left  or  up-river  side.  Near  this 
intersection  there  is  a  waiting  room,  also  on  the  up-river 
side  of  both  structures.  Two  street  railway  tracks  are 
laid  along  the  bridge  and  continue  down  the  bridge  ap- 
proach by  a  descending  grade  in  a  straight  line.  Two 
other  street  railway  tracks  follow  the  line  of  the  viaduct 
on  a  rising  grade.  Just  beyond  the  intersection  of  these 
tracks,  practically  opposite  the  waiting  room,  an  ash  car 
belonging  to  the  defendant  company  stood  on  the  in* 
bound  bridge  track,  waiting  its  turn  to  switch  onto  the 
viaduct  tracks.  The  plaintiff  and  his  brother  approached 
the  ash  car  and  the  horse  gave  some  signs  of  fright 
The  plaintiff  pulled  to  his  left  to  pass  by  the  ash  car  and 
was  either  passing,  or  had  actually  passed  the  ash  car, 
when  an  open  or  summer  street  car  came  down  tiie  via- 
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dact  on  the  outbound  viaduct  track  for  the  purpose  of 
getting  onto  the  bridge.  The  plaintiff  claims  that  his 
horse  took  fright  because  of  the  approach  of  the  street 
car  on  the  viaduct  and  in  part  also  by  the  ringing  of  a 
gong  upon  the  street  car.  The  horse  ran  away  and  threw 
out  plaintiff  and  his  brother^  inflicting  personal  injuries. 
The  summer  car  did  not  strike  or  collide  with  the  ve- 
hicle in  which  plaintiff  was  riding. 

^The  defense  was  that  so  far  as  the  summer  car  is 
concerned,  it  was  approaching  at  a  proper  rate  of  speed, 
and  that  there  was  no  negligence  in  the  manner  of  its 
operation,  either  as  regards  speed  or  in  the  ringing  of 
the  bell.  So  far  as  the  ash  car  is  concerned,  the  defense 
was  that  the  ash  car  was  a  proper  appliance  and  was 
being  used  for  a  proper  purpose  and  in  a  proper  way.'' 

Upon  the  trial,  a  request  for  binding  instructions  in 
favor  of  the  defendant  was  refused,  and  the  questions  of 
n^ligence  and  contributory  negligence  were  submitted 
to  the  jury,  who  found  a  verdict  of  f  2,500.00  in  favor  of 
plaintiff.  Motions  for  a  new  trial  and  for  judgment  in 
favor  of  defendant,  notwithstanding  the  verdict,  were 
refused,  and  judgment  was  entered  on  the  verdict  De- 
fendant has  appealed,  and  the  single  question  raised  is 
whether  there  was  sufficient  evidence  of  negligence  to 
justify  its  submission  to  the  jury.  The  trial  judge  in- 
structed the  jury  that  there  was  not  sufficient  evidence 
to  show  that  the  motorman  ran  the  car  down  the  viaduct 
at  an  extraordinary  rate  of  speed.  He  also  charged  that 
the  defendant  company  had  the  right  to  run  the  ash  car 
to  the  place  in  which  it  stood  at  the  time  of  the  accident 
and  that  the  evidence  did  not  show  that  it  was  left  there 
an  unreasonable  time.  The  trial  judge  did,  however, 
after  fairly  setting  out  the  testimony  of  the  plaintiff  and 
the  defendant,  which  was  contradictory  as  to  this  point, 
BulMnit  to  the  jury  the  question  whether  it  was  negli- 
gence in  the  motorman,  if  he  did  do  what  he  was  charged 
with  doing  in  the  testimony  of  the  plaintiff,  that  is,  come 
down  the  viaduct  rapidly,  ringing  his  gong,  when  he  saw. 
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or  could  haye  seen  that  plaintiff's  horse  was  shying  and 
excited;  and  that  he  further  disregarded  the  warning 
given  by  plaintiff's  brother  when  the  latter  threw  up  his 
hand,  notwithstanding  which,  the  motorman  continued 
to  approach  and  to  ring  his  gong. 

After  a  very  careful  consideration  of  the  testimony, 
we  are  led  to  the  conclusion  that  the  trial  judge  was 
justified  in  leaving  the  question  of  defendant's  negli- 
gence to  the  jury.  The  situation  was  unusual,  it  was 
upon  a  bridge,  in  a  narrow  roadway,  with  comparatively 
little  space  for  the  horse  to  pass.  We  cannot  say  but 
that  from  the  evidence  of  the  plaintiff,  an  inference 
could  fairly  have  been  drawn  by  the  jury  that  the  motor- 
man  might  have  observed  the  fright  of  the  horse,  aggra- 
vated by  the  approach  of  the  car,  and  the  ringing  of  the 
gong,  with  the  likelihood  of  the  horse  becoming  uncon- 
trollable, to  the  great  peril  of  the  driver  and  the  person 
with  him.  If  these  were  the  conditions,  with  the  car 
close  at  hand,  it  was  hardly  the  part  of  reasonable  pru- 
dence to  keep  the  car  in  motion,  and  to  continue  a  loud 
clanging  of  the  gong.  Tet  this  is  what  the  motorman 
did,  if  the  testimony  of  the  plaintiff  and  his  brother  is 
to  be  accepted  as  true.  While  it  is  unquestionably  the 
duty  of  the  motorman  to  ring  his  gong  with  emphasis 
upon  proper  occasions,  yet  it  may  be  negligence  to  ring 
it  violently  and  unnecessarily  in  proximity  to  a  fright- 
ened horse,  whose  condition  is  manifest  Ordinary  pru- 
dence should  be  exercised  by  the  motorman  under  such 
circumstances.  Of  course  the  testimony  for  the  defend- 
ant tended  to  show  an  entirely  different  situation.  It 
was  to  the  effect  that  the  horse  frightened  at  the  ash  car 
which  was  standing  still.  And  that  the  passenger  car 
had  also  stopped,  and  was  started  again  in  the  usual 
quiet  way,  with  perhaps  a  single  tap  of  the  gong,  and 
that  the  mere  sight  of  the  car  proceeding  in  the  ordinary 
way,  caused  the  horse  to  shy  and  become  unmanageable. 
If  this  was  the  case,  the  plaintiff  had  no  right  to  recover, 
and  the  jury  were  so  instructed.    But  upon  the  testis 
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mony  of  the  plaintiff^  the  case  was  not  sufficiently  clear, 
we  think,  to  haye  justified  the  court  below  in  saying  as 
matter  of  law,  that  there  could  be  no  recovery. 

The  assignments  of  error  are  dismissed,  and  the  judg- 
ment is  affirmed. 


Commonwealth  v.  Ghiemilewski,  Appellant. 

Criminal  law — Procedure — Writ  of  venire — Clerical  errors — 
Juriee — Drawing  of  jurore — Jury  commiseionere — Act  of  April  10, 
1867,  Sec.  S,  P.  L.  dB^-Act  of  March  18, 1874,  P.  L.  46. 

1.  A  conviction  of  murder  of  the  first  degree  and  sentence  of 
death  will  not  be  reversed  for  clerical  errors  in  the  writ  of  venire 
in  no  way  affecting  the  merits  of  the  case. 

2.  Where  a  writ  of  venire  had  been  executed,  but  due  to  the  use 
of  an  old  blank  in  which  the  name  of  a  former  judge  of  the  court 
was  printed,  was  improperly  attested,  although  correct  in  other 
lespects,  it  was  not  error  for  the  court  to  refuse  to  quash  the 
array  of  jurors  and  to  allow  the  writ  to  be  amended  after  its  execu* 
tion.  The  venire  is  only  a  precept  to  the  sheriff  to  summon  the 
jurors  drawn,  and  having  answered  its  purpose,  cannot  be  assailed 
for  any  mere  irregularity  not  affecting  substantial  justice. 

3.  The  opening  of  a  jury  wheel  at  the  proper  time  and  place  in 
the  presence  of  the  sheriff  and  but  one  commissioner  is  not  ground 
for  quashing  the  array  of  jurors.  The  provision  of  the  Act  of 
April  10,  1867,  P.  L.  62,  Sec.  8,  that  the  jury  commissioners  and 
sheriff,  ''or  any  two  of  them,"  shall  draw  panels  of  jurors  from 
the  proper  wheel,  is  not  changed  by  the  Act  of  March  18,  1874^ 
P.  L.  46,  which  provides  that  a  new  panel  may  be  chosen  ''if  by 
luscident)  mistake  or  neglect  of  the  sheriff  or  jury  commissioners 
of  any  county,  or  either  of  them,  the  wheel  aforesaid  has  been 
opened,  unlocked  or  unsealed,  except  in  the  presence  of  such  sheriff 
and  jury  commissioners,  and  a  challenge  to  the  array  has  been 
sustained  for  any  of  the  last  mentioned  causes."  The  purpose  of 
the  latter  act  is  to  provide  a  method  of  supplying  jurors  when  a 
previous  array  has  been  quashed. 

Homicide — Evidence — Collateral  crimes — Motive — Dying  decla-^ 
raiiona — Charge  to  jury. 

4.  The  rule  that  evidence  of  collateral  crimes  cannot  be  intro* 
duced  on  the  trial  of  a  homicide  charge,  is  subject  to  an  exception 
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where  the  drcumstances  surrounding  the  collateral  crime  are  es- 
sential to  the  proof  or  explanation  of  the  crime  charged;  and  evi- 
dence to  show  the  motive  prompting  the  commission  of  the  crime 
charged  is  relevant  notwithstanding  it  shows  the  commission  by 
the  accused  of  another  crime  of  dissimilar  character. 

5.  On  a  trial  for  murder  where  the  dying  declarations  of  the 
deceased  are  properly  admitted  in  evidence,  it  is  not  error  for  the 
court  to  charge  the  jury  that  "the  theory  of  the  law  is,  that  a 
person  is  apt  to  tell  the  truth  in  such  a  solemn  moment,  but  the 
fact  that  a  man  is  dying  when  he  makes  a  declaration  of  any  kind 
must  be  considered  by  the  jury  in  the  light  of  all  the  conditions 
and  circumstances  surrounding  the  dying  man." 

6.  On  a  trial  for  murder  it  appeared  that  the  defendant  and 
certain  others  had  together  committed  a  series  of  robberies;  that 
on  such  occasions  defendant  was  armed  with  a  revolver;  and  that 
after  one  of  these  robberies  defendant  had  said  to  one  of  his 
associates,  that  if  a  policeman  should  come  he  would  run  or  shoot. 
Subsequently  the  deceased  and  two  other  officers  came  to  defend- 
ant's house  with  warrants  for  the  arrest  of  two  of  defendant's  asso- 
ciates on  the  charge  of  robbery.  The  defendant,  who  was  present 
at  the  arrest,  went  upstairs  to  get  the  coats  of  the  prisoners,  and 
while  there  remarked  to  his  room-mate  that  the  policemen  had 
come  and  '^hey  are  going  to  take  me  and  I  think  I  had  better  run 
away."  Defendant  then  took  a  revolver,  let  himself  down  into  the 
yard  and  ran  away.  A  few  minutes  later  shots  were  heard  and 
deceased,  who  was  on  guard  outside,  was  found  suffering  from 
bullet  wounds,  one  of  which  caused  his  death.  The  deceased  said 
he  had  been  shot  by  a  man  in  a  dark  suit  and  wearing  a  derby  hat, 
and  who  ran  out  towards  the  front  of  the  house  and  went  down  the 
street.  A  witness  who  heard  the  shots  saw  a  man  running  away 
who  wore  such  clothes  and  was  carrying  a  revolver.  The  day  after, 
the  shooting  the  defendant  gave  a  revolver  to  his  cousin.  The 
court  refused  to  exclude  the  evidence  of  the  robberies  and  of  de- 
fendant's participation  therein.  Held,  that  a  verdict  of  guilty  of 
murder  of  the  first  degree  should  be  sustained. 


Argued  Oct.  6,  1913.  Appeal,  No.  221,  Jan.  T.,  1913, 
by  defendant,  from  judgment  of  O.  &  T.  Lackawanna  Co., 
April  Sessions,  1913,  No.  11,  on  verdict  of  guilty  of 
murder  of  the  first  degree,  in  case  of  Commonwealth  of 
Pennsylvania  v.  John  Chiemilewski.  Before  Fbll,  C.  J., 
Brown,  Mbstrbzat,  Pottbb,  Elkin,  Stev^abt  and 
MosGHZiSKBH,  JJ.    Affirmed. 
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Indictment  for  murder.    Before  Edwards^  P.  J. 

From  the  record  it  appeared  that  the  deceased  Mc- 
Andrew,  who  was  a  patrolman,  had  gone  to  the  house  of 
defendant  on  the  night  of  the  killing  in  company  with 
two  other  officers,  for  the  purpose  of  arresting  two  com- 
panions of  defendant  for  robberies  in  which  defendant 
had  participated. 

The  court  charged  the  jury,  inter  alia,  as  follows : 

^1  need  not  comment  on  the  dying  declaration  of  the 
deceased.  You  heard  the  statement  and  you  are  in  duty 
bound  to  give  it  the  weight  it  deserves.  The  theory  of 
the  law  is  that  a  person  is  apt  to  tell  the  truth  in  such 
a  solemn  moment,  but  the  fact  that  a  man  is  dying  when 
he  makes  a  declaration  of  any  kind  must  be  considered 
by  the  jury  in  the  light  of  all  the  conditions  and  all  the 
circumstances  surrounding  the  dying  man."     (31) 

Other  facts  appear  by  the  opinion  of  the  Supreme 
Court 

Verdict  of  guilty  of  murder  of  the  first  degree  upon 
which  sentence  of  death  was  passed.  Defendant  ap- 
pealed. 

Errors  assigned,  among  others,  were  the  first,  com- 
plaining of  the  refusal  of  the  court  to  quash  the  array  of 
jurors;  the  second  and  tenth,  referred  to  in  the  opinion 
of  the  Supreme  Court,  and  (31)  above  instruction. 

Clarence  Balentine,  with  him  P.  C.  Foley,  for  appe- 
lant— The  writ  of  venire  was  fatally  defective :  Com.  V. 
Smith,  2  S.  &  B.  300;  Com.  v.  Chauncey,  2  Ashmead  90; 
Dyott  V.  Com.,  5  Whart  67.  The  opening,  unlocking 
and  uhsealing  of  the  jury  wheel  in  the  absence  of  one 
jury  commissioner  was  illegal :  Brown  v.  Com.,  73  Pa. 
321;  Com.  v.  Baranowski,  5  Pa.  C.  C.  B.  642;  Eittanning 
Ins.  Co.  V.  Adams,  110  Pa.  553 ;  Com.  v.  Sloan,  15  Pa. 
D.  B.  865;  Curley  v.  Com.,  84  Pa.  151;  Com.  v.  Shew, 
8  Pa-  D.  B.  484.  The  evidence  of  the  commission  of  other 
crimes  was  inadmissible:   Shafltoer  v.  Com.,  72  Pa.  60; 
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People  V.  Shea,  147  N.  Y,  78 ;  Com.  v.  Jackson,  132  Mass. 
16;  Hope  v-  People,  83  N.  Y.  418;  Com.  v.  Grether,  204 
Pa.  203 ;  Com.  v.  Major,  198  Pa.  290. 

The  charge  to  the  jury  was  erroneous :  Com.  v.  Cur- 
cio,  216  Pa.  380;  Com.  v.  Colandro,  231  Pa.  343;  Com. 
V.  Silcox,  161  Pa.  484;  Com.  v.  Cooseboom,  156  Mass. 
298;  People  v.  Clarke,  105  Mich.  169. 

Davis  J.  Reedy,  District  Attorney,  with  him  Thomas 
A.  Donahoe,  Assistant  District  Attorney,  for  appellee. — 
The  defect  in  the  writ  of  venire  was  amendable  and  did 
not  affect  the  merits  of  the  case :  Bailey  v.  Musgraye,  2 
S.  &  B.  219;  Com.  y.  Smith,  2  S.  &  B.  300;  B^jamin  y. 
Armstrong,  2  S.  &  B.  392 ;  Com.  y.  Channcey,  2  Ashmead 
90;  Dyott  y.  Com.,  5  Wharton  67;  BoUand  y.  Com.,  82 
Pa.  306;  Com.  y.  Miller,  4  Phila.  210;  Com.  v.  Van 
Horn,  188  Pa.  143 ;  Com.  y.  Basic,  229  Pa.  587 ;  Johnson 
V.  Com.,  115  Pa.  369;  Maloney  y.  Simpson,  226  Pa.  479; 
Baker  y.  Smith,  4  Yeates  185;  Berthon  y.  Keeley,  4 
Yeates  205;  Peddle  y.  Hollinshead,  9  S.  &  B.  277; 
Brown  y.  Com.,  73  Pa.  321 ;  Com.  y.  Manfredi,  162  Pa. 
144;  Curley  y.  Com.,  84  Pa.  151. 

The  evidence  of  the  commission  of  the  other  crimes 
was  properly  admitted:  Com.  y.  Colandro,  231  Pa.  343; 
Com.  y.  Birriolo,  197  Pa.  371;  Ooersen  y.  Com.,  106  Pa. 
477;  Ooersen  v.  Com.,  99  Pa.  388;  McManus  y.  Coin., 
91  Pa.  57;  Hester  y.  Com.,  85  Pa.  139;  Carroll  v.  Com., 
84  Pa.  107;  Campbell  y.  Com.,  84  Pa.  187;  Com.  y. 
Spencer,  6  Pa.  Superior  Ct  256 ;  Com.  y.  Major,  198  Pa. 
290;  Com.  y.  Grether,  204  Pa.  203. 

Opinion  by  Mr.  Justice  Pottbe,  Jannary  5, 1914: 
In  the  first  assignment  of  error  here  filed,  counsel  for 

appellant  urge  that  the  trial  court  erred  in  refusing  to 

quash  the  array  of  jurors. 
When  the  writ  of  yenire  was  issued,  it  was  attested  in 

the  name  of  "The  Honorable  B.  W.  Arohbald,  President 

Judge  of  our  said  court  at  Scranton,  &c.,"  whereae^  in 
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fact.  Judge  Abohbald  was  not  at  that  time  a  judge  of 
the  court  below.  The  error  resulted  from  the  use,  by 
the  clerk,  of  an  old  blank  in  which  the  name  of  Judge 
Abghbald  was  printed,  and  his  name  was  not  erased 
therefrom  when  the  writ  went  out,  nor  was  the  name  of 
tiie  present  judge  inserted.  Subsequently,  the  court 
below  permitted  the  writ  to  be  amended  in  these  par- 
ticulars, but  this  was  not  done  until  the  writ  had  been 
executed,  and  after  the  motion  to  quash  had  been  made. 
With  the  exception  noted,  the  writ  was  correct  in  every 
respect  It  followed  the  form  prescribed  by  the  act  of 
assembly;  was  issued  in  the  name  of  the  Common- 
wealth; signed  by  the  clerk  of  the  court,  and  sealed 
with  the  seal  of  the  court.  In  Com.  v.  Smith,  2  S.  &  B., 
300,  decided  in  1816,  in  the  blank  left  in  the  printed  form 
of  venire,  for  the  name  of  the  president  judge,  no  name 
was  inserted.  For  this  reason  it  was  urged  that  the 
array  of  jurors  should  be  quashed.  It  was  held  that  the 
venire  was  superfluous,  as  the  precept  of  the  court  was 
sufficient  authority  for  the  drawing  of  the  jury.  De- 
fects in  the  venire  were,  therefore,  immaterial.  The  Act 
of  April  14,  1834,  P.  L.  333,  prescribes  the  writ  for  the 
first  time.  But  in  the  decision  in  Com.  v.  Smith,  supra, 
CMef  Justice  Tilghman  said :  ^^What  weighs  greatly 
with  the  court,  is  that  the  errors  assigned  do  not  affect 
the  merits  of  the  case."  So  in  the  present  instance  the 
failure  of  the  clerk  to  substitute  the  name  of  Judge  Ed- 
wards for  that  of  Judge  Abchbald,  in  the  attestation  of 
the  writ  does  not  in  any  way  affect  the  merits  of  the 
<case.  The  allied  defect  was  at  most  a  clerical  error, 
and  the  writ  having  been  properly  executed,  was  amend- 
able. The  venire  was  only  a  precept  to  tlie  sheriff  to 
smnmon  the  jurors  drawn,  and  having  answered  its  pur- 
pose, it  cannot  now  be  assailed  for  any  mere  irregularity 
Dot  affecting  substantial  justice.  The  general  principle 
Ib  thus  stated  in  12  Ency.  L.  &  Pr.  300,  where  it  is  said : 
Unless  the  form  or  sufficiency  of  the  order  (to  the  offi- 
cers charged  witb  the  duty  of  procuring  jurors)  is  es- 
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sential  to  the  validity  of  the  action  of  the  commissionerB 
or  other  like  officers,  mere  informalities  or  irregulari- 
ties which  do  not  cause  a  positive  violation  of  statute 
may  be  disregarded.'' 

In  Bolland  v.  Com.,  82  Pa.  306,  where  the  jury  com- 
missioners omitted  to  make  any  return  to  the  venire, 
Mr.  Justice  Paxson  said  (p.  322) :  '^This  omission 
could  and  ought  to  have  been  supplied  by  the  court 
below  as  soon  as  its  attention  had  been  called  to  it  by  an 
order  upon  the  jury  commissioners  to  return  the  venire. 
It  was  but  an  amendment  of  the  record,  and  a  record 
may  be  amended  even  after  writ  of  error  or  certiorari 
lodged  in  the  office :  In  re  Sheppard's  Election,  77  Pa. 

297 The  error  is  more  formal  than  substantial,  and 

the  court  below  appears  to  have  had  such  evidence  be- 
fore it  as  satisfied  its  conscience  that  the  law  had  been 
complied  with  in  all  important  particulars." 

In  Brown  v.  Com.,  76  Pa.  319,  Mr.  Chief  Justice 
Agnbw  said  (p.  336)  :  **In  Dyott  v.  Com.,  5  Whart  67, 
(cited  in  the  paper  books)  it  was  held  that  after  a  pris- 
oner stands  mute,  a  plea  of  not  guilty  is  entered  for  him 
and  he  participates  in  the  trial  and  is  convicted  the  case 
falls  within  the  Act  of  February  21,  1814,  6  Sm.  L.  Ill, 
enacting  that  a  trial  on  the  merits,  or  pleading  guilty 
on  the  general  issue,  shall  be  a  waiver  of  all  errors  and 
defects  in  or  appertaining  to  the  precept,  venire,  draw- 
ing, summoning  and  returning  of  the  jurors We 

do  not  think  this  decision  is  applicable  to  a  case  where 
the  prisoner  makes  his  objections  at  first  to  the  panel  of 
jurors,  and,  on  their  being  overruled,  takes  a  proper  bill 
of  exceptions;  but  the  decision  is  strongly  illustrative 
of  the  unwillingness  of  courts  to  sustain  objections  to 
the  jury,  grand  or  petit,  after  a  full  and  fair  trial  on  the 
merits." 

It  appears,  also,  from  the  record  in  this  case,  that  the 
jury  wheel,  which  was  sealed  by  the  sheriff  and  both  jury 
commissioners,  there  being  three  seals,  was  opened  at 
the  proper  time  in  the  presence  of  the  sheriff  and  one 
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eommissioner.  The  other  commissioner  was  kept  away 
by  illness.  This  was  alleged  as  an  additional  reason  in 
BQpport  of  the  motion  to  quash  the  array  of  jurors.  It 
was  urged  that  the  wheel  could  not  be  legally  opened 
except  in  the  presence  of  the  sheriff  and  both  commis- 
sicmera 

The  Act  of  April  10, 1867,  P.  L.  62,  section  3,  provides 
that  the  jury  commissioners  and  sheriff,  ^^or  any  two 
of  them,"  shall  draw  from  the  proper  wheel  panels  of 
jurors,  &c.  The  terms  of  this  act  were  met  in  the  present 
case.  But  it  is  contended  that  the  Act  of  March  18, 
1874,  P.  L.  46,  which  was  a  supplement  to  the  Act  of 
1867,  changed  the  law.  The  Act  of  1874  provided  for  the 
selection  of  a  new  panel  when  a  challenge  to  the  array  of 
a  farmer  panel  has  been  sustained,  or  the  array  quashed. 
In  the  first  section,  enumerating  the  instances  in  which 
a  new  panel  may  be  chosen,  it  is  said :  ^^If  by  accident, 
mistake  or  neglect  of  the  sheriff  or  jury  commissioners  of 
any  county,  or  either  of  them,  the  wheel  af ot^said  has 
been  opened,  unlocked  or  unsealed,  except  in  the  pres- 
ence of  such  sheriff  and  jury  commissioners,  and  a  chal- 
lenge to  the  array  has  been  sustained  for  any  of  the  last- 
mentioned  causes."  This  language,  it  is  suggested, 
changed  the  requirements  of  the  Act  of  1867,  and  per- 
mits the  wheel  to  be  opened  only  in  the  presence  of  the 
flkeriff  and  two  commissioners.  We  do  not  see  in  it 
any  intention  to  repeal  or  amend  the  Act  of  1867,  in  this 
respect  Its  purpose  is  to  provide  a  method  of  supply- 
ing jurors  when  a  previous  array  has  been  quashed. 
That  is  not  the  case  here.  The  jury  commissioners  may 
be  regarded  as  a  body,  and  as  such,  the  Act  of  1867  au- 
thorizes one  of  them  representing  the  body  and  acting 
with  the  sheriff,  to  draw  panels  of  jui^ors  from  the  wheel. 
The  power  to  draw  from  the  wheel  includes  manifestly 
the  rij^t  to  open  it.  We  are  of  the  opinion  that  the  court 
below  was  right  in  refusing  to  quash  the  array  of  jurors. 

In  the  second  and  tenth  assignments  of  error,  counsel 
for  appellant  complain  of  the  admission  of  evidence  of 
Vol.  ccxun — 12 
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robberies  at  Simpson  and  at  Throop,  and  of  appellant's 
participation  therein.  An  examination  of  the  evidence 
shows  that  it  was  admissible  for  the  purpose  of  showing, 
flrsty  that  appellant  had  a  revolver;  second,  a  motive 
for  the  killing;  and  that  it  was  wilful  and  intentional 
and  not  accidental.  It  appeared  from  the  testimony 
that  on  January  8, 1913,  appellant  was  actively  engaged 
in  the  robbery  at  Simpson,  and  on  January  14th  he 
took  part  in  the  robbery  at  Throop.  On  both  occasions 
he  had  in  his  possession  and  exhibited  a  revolver.  After 
the  Simpson  robbery  he  said  to  one  of  his  associates  in 
the  crime  that  if  the  policemen  should  come,  he  would 
run,  and  if  he  couldn't  run,  he  would  shoot  On  Janu- 
ary 16,  the  officers  came  to  his  home  with  warrants  for 
the  arrest  of  two  of  his  associates,  charging  them  with 
the  robberies.  He  was  present  when  the  arrests  were 
made  and  offered  to  go  up  stairs  and  get  the  coats  of  the 
prisoners  When  he  came  into  his  room  up-stairs,  he 
said  to  his  room-mate,  Funk,  who  was  there,  that  the 
policemen  had  come  after  Davitt  and  ^^they  are  going  to 
take  me  and  I  think  I  better  run  away."  He  then  took 
a  revolver  from  his  trunk  and  with  the  aid  of  a  bed^ 
spread  which  Funk  held,  let  himself  down  from  the 
second-story  window  into  the  yard,  holding  the  revolver 
in  his  hand.  When  he  reached  the  ground  he  ran  away. 
In  a  minute  or  less  two  shots  were  heard,  and  immedi- 
ately afterwards  McAn^rew  called  out,  and  was  found 
in  front  of  the  house  where  he  had  been  on  guard,  suffer- 
ing from  two  bullet  wounds,  one  of  which  caused  Ms 
^  death  two  days  later.  He  said  he  had  been  shot  by  a 
man  in  a  dark  suit  and  wearing  a  derby  hat,  who  had 
run  out  towards  the  front  of  the  house  and  had  gone 
down  the  street  A  witness  who  lived  across  the  sti'eet 
from  appellant's  home  heard  the  shots  and  saw  a  man 
running  away,  wearing  a  derby  hat  and  holding  a  re- 
volver in  his  hand.  There  was  also  testimcmy  that  aji- 
pellant  usually  wore  a  black  derby  hat    The  day  after 
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the  shooting  appellant  gave  a  revolver  to  his  cousin  who 
threw  it  into  the  river. 

If  the  jury  believed  this  testimony,  it  was  sufficient 
to  justify  the  conclusion  that  appellant  was  alarmed 
by  the  presence  of  the  officers,  and  fearing  arrest  for  the 
robberies  in  which  he  had  participated  a  few  days  be- 
fore, attempted  to  escape.  That  in  pursuance  of  a  pre- 
viously expressed  purpose,  he  armed  himself  with  a  re- 
volver in  order  to  shoot  if  he  could  not  otherwise  get 
away.  Meeting  an  officer  in  front  of  the  house,  he  did 
shoot.  The  testimony  as  to  his  participation  in  the  rob- 
beries was  relevant.  It  tended  to  show  intention  to 
commit,  and  motive  for,  the  alleged  crime.  The  distinc- 
tion as  to  such  evidence  is  thus  stated  in  2  Wharton  on 
CriuL  Ev.  (10th  Ed.  1912)  sec.  920,  where  it  is  said: 
"The  well-settled  rule  that  evidence  of  collateral  crimes 
cannot  be  introduced  on  the  trial  of  the  homicide 
charge,  is  subject  to  an  exception  where  the  collateral 
crime  precedes,  or  is  contemporaneous  with,  or  a  part  of 
the  charge  on  trial,  and  the  circumstances  surrounding 
the  collateral  crime  are  essential  to  proof  of  or  to  explain 
the  cringe  charged.''  And  in  12  Cyc.  410,  it  is  said,  on  p. 
410:  ^'Evidence  to  show  the  motive  prompting  the  com- 
mission of  the  crime  is  relevant  and  admissible  no^ 
withstanding  it  also  shows  the  commission  by  the  ac- 
cused of  another  crime  of  a  similar  or  dissimilar  char- 
acter. Thus  it  may  be  shown  that  the  crime  was  com- 
mitted for  the  purpose  of  concealing  another  crime,  or 
to  prevent  the  accused  from  being  convicted  of  another 
crime.'' 

Under  these  well  established  principles,  the  trial  court 
was  clearly  right  in  admitting  evidence  of  appellant's 
participation  in  the  robberies.  All  the  assignments  re» 
lating  to  the  admission  of  evidence  as  to  this  fact  are 
overruled. 

In  the  thirty-first  assignment  it  is  alleged  that  the 
trial  judge  erred  in  that  portion  of  the  charge  relating 
to  the  dying  declaration  of  McAndrew.    The  statement 
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of  the  court  in  this  respect  was  fitting  and  proper.  The 
declaration  referred  to  was  favorable  to  appellant,  in 
that  McAndrew  said  the  man  who  shot  him  came  out  of 
the  front  door,  while  the  evidence  shows  that  appellant 
descended  from  the  second  story  window  of  the  house. 
In  the  refusal  of  the  court  below  to  grant  a  new  trial, 
there  is  not  the  slightest  indication  of  any  abuse  of  dis- 
cretion. 

In  none  of  the  other  assignments  do  we  find  anything 
that  is  worthy  of  discussion  in  detail.  We  discover  no 
error  in  the  record.  It  shows  that  appellant  had  a  fair 
and  impartial  trial,  and  that  the  verdict  was  warranted 
by  the  evidence. 

The  sentence  and  judgment  of  the  court  below  is, 
therefore,  affirmed,  and  it  is  ordered  that  the  record  be 
remitted  for  the  purpose  of  execution. 


Boylance  Ca.  v.  Descalzi,  Appellant. 

Contracts — Parol  evidence  to  vary  written  contracts — Words 
with  special  trade  significance — Evidence  to  show  meaning — Sales 
-r-Contracts  of  sales — Locus  of  contract. 

1.  Where  a  word  with  a  special  meaning  or  a  trade  phrase  ap- 
pears in  a  contract,  it  is  competent  if  justice  so  requires  to  intro- 
duce evidence  to  show  the  real  sense  in  which  the  words  were  used, 
or  that  they  have  a  generally  known  fixed  trade  significance;  but 
where  a  word  has  a  common  or  generally  accepted  ordinary  mean- 
ing, that  meaning  will  be  supposed  to  have  been  the  one  intended, 
unless  it  be  plain  from  the  context  or  is  properly  made  to  appear 
that  the  word  was  used  in  some  other  sense. 

2.  A  contract  between  a  .Utah  corporation  and  a  Pennsylvania 
firm  for  the  sale  of  fruit  to  the  Pennsylvania  firm  is  properly  design 
aated  a  Utah  contract,  where  it  appears  that  all  the  correspondence 
centered  at  a  point  in  Utah  and  that  the  contract  was  for  the  sale 
of  Utah  pears  f.  o.  b.  cars  in  that  state. 

3.  Where  in  a  contract  a  special  trade  meaning  is  alleged  to  be 
the  proper  meaning  of  a  word  used,  the  party  setting  up  the 
special  meaning  of  such  term  must  show  that  the  word  in  ques- 
tion had  a  uniform  established'  trade  significance  or  an  established 
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leeal  trade  meaning  at  the  place  where  the  contract  was  made,  or 
that  the  other  party  to  the  contract  knew  of  the  alleged  special 
meaning;  otherwise  the  word  will  be  taken  in  ito  ordinaiy 
meaning. 

4.  In  an  action  of  assumpsit  to  recoyer  damages  for  the  breach 
of  a  contract  to  purchase  pearS,  it  appeared  that  defendants,  a. 
Peon^yhrania  firm,  had  agreed  to  buy  of  plaintiff,  a  Utah  corpora* 
UoQ,  ''strictly  fancy^  pears  f.  o.  b.  cars  Utah;  that  plaintiff  de- 
liyered  the  pears  to  a  railroad  company,  but  that  on  the  arrival  of 
the  pears  def endanto  refused  to  accept  them.  Plaintiffs  thereupon 
lold  the  pears  and  sought  to  recover  the  difference  between  the 
contract  price  and  the  price  realixed.  It  appeared  that  there  were 
known  to  the  trade  three  grades  .of  pears,  ''extra  iBncy,"  'fan^ 
and  "choice."  Defendanto  contended  that  the  words  ''strictly 
iancy"  constituted  a  trade  phrase  oynonomous  with  "extra  fancy^ 
and  that  the  pears  shipped  were  of  the  second  or  "fancy  grade'' 
and  did  not  comply  with  the  contract.  The  trial  judge  excluded 
evidence  to  show  that  the  word  "strictly''  was  used  with  the  special 
trade  meaning  of  "extra  fancy"  on  the  ground  that  defendanto  had 
not  flfhown  that  the  word  "strictly"  had  any  special  trade  meaning 
or  that  it  had  been  used  by  plaintiffs  in  any  other  sense  than  to 
signify  that  the  pears  were  "strictly"  of  the  second  class.  The 
jury  found  a  verdict  for  plaintiff  upon  which  judgment  was  en- 
tered.   Held,  no  error. 

Practice,  Supreme  Court — Aeeignments  of  error — Defective  ete* 
iignwunte. 

6.  An  assignment  of  error  complaining  of  the  trial  judge^s 
answer  to  a  point  presented  by  the  appellee,  but  not  setting  forth 
the  fall  answer,  is  defective  and  will  not  be  considered. 

Argued  Oct.  20,  1913.  Appeal,  No.  21,  Oct  T.,  1913, 
by  defendants,  from  judgment  of  C.  P.  Allegheny  Ck)., 
Jan.  T.,  1910,  No.  827,  on  verdict  for  plaintiff  in  case  of 
The  William  M.  Boylance  Company,  a  corporation,  v. 
Eugene  Descalzi,  John  B.  Descalzi,  L.  J.  Descalzi,  Peter 
L.  Descalzi  and  Angelo  Descalzi,  partners  trading  as 
Descalzi  Fruit  Company.  Before  Fell,  C.  J.,  Mbstbb- 
ZAT,  PoTTBR,  Stbwa«t  and  MosoHZiSKBt,  J  J.    Affirmed. 

Assumpsit  to  recover  damages  for  breach  of  cootBaet 
lor  the  purchase  of  fruit   Before  Davis,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
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Verdict  for  plaintiff  for  11,543.85  and  judgment 
thereon.    Defendants  appealed. 

Errors  assigned  were  various  rulings  of  the  trial 
judge,  various  instructions  to  the  jury  and  answers  to 
points. 

John  C.  Bane,  with  him  Abraham  Seder,  of  Alpem  d 
Seder,  for  appellant. 

Oeorge  H.  Rankin,  for  appellee. 

Opinion  by  Mb.  Justigb  Mosghziskbb,  January  5, 
1914: 

The  plaintiff  company  is  a  wholesale  fruit  dealer  in 
the  State  of  Utah  and  the  defendants  are  fruit  and  pro- 
duce merchants  in  Pittsburgh ;  the  latter  agreed  to  pur- 
chase from  the  former  two  carloads  of  Bartlett  pears  at 
a  stipulated  price;  the  contract  was  evidenced  by  cor- 
respondence between  the  parties  beginning  with  a  letter 
dated  August  20,  1909,  in  which  the  plaintiff  offered  to 
sell  Bartlett  pears  ^^f.  o.  b.''  cars  in  Utah,  stating  the 
'^stock  is  strictly  fancy";  subsequent  communications 
show  that  the  purchase  was  made  f .  o.  b.  cars  Utah,  and 
it  was  conceded  at  argument  that  the  plaintiff  was 
obliged  to  deliver  and  the  defendants  to  accept  the  kind 
of  pears  described  in  the  initial  letter  of  August  24th. 
VHien  the  fruit  arrived  it  was  refused,  and  the  ship- 
ments were  disposed  of  at  public  sale.  The  plaintiff 
sued  for  the  difference  between  the  contract  price  and 
the  sum  realized  on  sale,  and  secured  a  verdict  for  the 
full  amount  claimed ;  the  defendants  have  appealed. 

At  trial  the  plaintiff  contended  that  it  had  delivered 
the  precise  fruit  contracted  for,  while  the  defendants 
claimed,  first,  that  the  pears  were  not  up  to  the  grade 
or  <!lass  specified,  next,  that  they  were  not  properly 
packed,  and  lastly,  that  they  were  not  in  good  condition. 
The  principal  questions  before  us  arise  out  of  rulings 
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with  reference  to  the  first  defense.  The  plaintiff  pro- 
duced evidence  that  Bartlett  pears  were  divided  into 
three  grades  or  classes^  first,  "extra  fancy,"  second, 
^ancy,"  and  third,  "choice";  it  maintained  that  the 
word  "strictly"  had  no  technical  or  special  trade  mean- 
ing, and  that  it  had  been  used  only  in  its  ordinary  flense;. 
The  defendants  contended  and  testified  that  the  words 
**Btrictly  fancy"  constituted  a  trade  phrase  which  was 
synonymous  with  "extra  fancy"  and  signified  that  the 
pears  were  of  the  first  class  or  grade.  Under  the  court 
rales  in  Allegheny  County,  a  trial  is  confined  to  the 
imues  raised  by  the  statement  of  claim  and  the  affidavit 
of  defense.  Although  the  affidavit  in  this  case  did  not 
expressly  aver  that  the  pears  were  not  of  a  particular 
specified  class  or  grade,  yet,  the  court  below  construed  it 
liberally  and  permitted  evidence  along  the  line  of  the 
defense  brought  forth  at  trial;  but  subsequently  the 
trial  judge  struck  out  so  much  of  the  defendants'  evi* 
dence  as  directly  referred  to  "strictly  fancy"  and  "extra 
fancy"  being  synonymous  trade  terms,  and  held  that  the 
word  "strictly"  must  be  given  its  ordinary  meaning. 
The  rulings  to  this  effect  appear  to  have  been  made  up<m 
the  ground  that  the  defendants  had  not  sufficiently 
shown  by  competent  evidence  that  the  word  "strictly" 
had  any  generally  known  special  trade  meaning,  or  that 
in  this  instance  it  had  been  used  in  any  sense  other  than 
to  signify  that  the  pears  were  "strictly"  of  the  "fancy," 
or  second  class.  The  important  question  is.  Did  the 
court  err  in  these  rulings? 

Of  course,  where  a  word  with  a  special  meaning  or  a 
trade  phrase  appears  in  a  contract,  it  is  competent,  if 
jnstice  so  requires,  to  introduce  evidence  to  show  the 
real  sense  in  which  such  word  or  words  were  used,  or, 
in  a  proper  ease,  that  they  have  a  generally  known  fixed 
trade  significance;  for  the  theory  is  that  when  a  trade 
nteaning  of  this  character  is  established,  the  parties  are 
presumed  to  have  contracted  with  a  view  and  in  rela* 
tt(m  thereto,  as  much  as  though  the  special  meaning  of 
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the  wordB  were  expressed  at  lai^.    But  where  a  word 
has  a  common  or  generally  accepted  ordinary  meaning 
it  is  supposed  to  have  been  so  intended^  unless  it  be 
plain  from  the  context  or  is  properly  made  to  appear 
that  the  word  was  used  in  some  other  sense.    Here  the 
defendants  did  not  attempt  to  explain  the  words  used 
in  connection  with  the  subject  matter  of  the  contract  by 
proof  of  a  course  of  prior  dealing,  or  by  evidence  of 
what  the  parties  said  or  did  at  the  inception  of  their 
agreement,  as  shedding  light  upon  the  intended  mean- 
ing of  the  language  employed,  or  as  showing  that  the 
words  had  some  particular  meaning  between  the  parties ; 
but  the  effort  was  to  prove  a  technical,  or  special  trade 
meaning  for  the  word   ^'strictly"  in  its  relation  to 
**fancy.^'    The  difficulty  is,  however,  that  when  the  word 
^^strictly'^  is  taken  with  its  context  as  it  api>ear8  in  the 
writing  in  this  case,  it  makes  good  sense  when  given  its 
ordinary  meaning  and  does  not  necessarily  import  a 
trade  phrase,  nor  is  it  equivocal,  and  the  testimony  re- 
lied upon  does  not  raise  or  demonstrate  any  latent  am* 
biguity  in  its  use.    More  than  this,  the  testimony  did 
not  show,  nor  did  the  defendants  offer  to  prove  how 
widely,  uniformly  or  long,  the  words  "strictly  fancy'* 
were  or  had  been  understood  in  a  trade  sense  to  mean 
the  same  as  "extra  fancy";   again,  the  testimony  and 
offers  relating  to  the  general  understanding  of  these 
words  in  the  "produce  trade"  were  not  to  prove  their 
meaning  in  the  "fruit  trade,"  nor  was  there  any  offer  to 
show  that  the  two  trades  were  practically  the  same; 
lastly,  the  only  defendant  who  took  the  stand  admitted 
that  he  could  not  prove  a  general  and  uniform  trade 
meaning  throughout  the  country  for  the  words  in  ques- 
tion.   This  witness  frankly  said  that  he  did  not  know 
whether  the  meaning  he  contended  for  was  in  vogue  in 
Utah,  and  l^e  admitted  that  in  his  experience,  he  had 
iiever  seen  fruit  boxes  from  that  part  of  the  country 
marked  "strictly  fancy" ;  on  the  contrary,  he  stated  that 
aU  the  boxes  he  had  observed  were  stamped  ^extra 
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fimcy/'  to  imply  "a  grade  of  the  very  best,*'  "fancy,"  for 
tlie  ^second  grade,"  and  "choice,"  for  the  "third  grade" ; 
fiuthermore,  the  other  witnesses  called  by  the  defense 
were  no  better  qualified  to  prove  a  generally  known  es- 
tablished trade  meaning  than  was  this  defendant,  and 
their  testimony  was  no  stronger  in  this  respect 

Thus  on  the  defendants'  own  showing,  since  they  were 
mable  to  prove  that  the  words  in  question  had  a  uni- 
form, established  trade  significance,  the  meaning  which 
they  sou^t  to  fasten  upon  them  would  have  to  be  ac- 
eoonted  local  and  foreign  so  far  as  the  plaintiff  is  con- 
cerned; for  that  reason,  if  for  no  other,  in  the  absence 
of  proof  that  the  plaintiff  knew  of  the  alleged  special 
meaning,  there  could  be  no  presumption  that  it  used 
"strictly"  in  connection  with  "fancy"  in  other  than  its 
ordinary  sense  (Miller  v.  Wiggins,  227  Pa.  564) ;  and 
since  the  defendants  did  not  prove  or  offer  properly  to 
prove  an  established  local  trade  meaning  or  anything 
sufficient  in  law  to  justify  their  ex  parte  understanding, 
they  showed  no  warrant  whatever  for  giving  the  words 
the  import  insisted  upon.  Under  the  circumstances, 
there  was  no  issue  for  the  jury,  and  we  conclude  that  the 
court  below  did  not  err  in  holding  that  the  written  con- 
tract was  for  the  sale  and  delivery  of  Bartlett  pears  to 
be  "strictly"  of  the  class  or  grade  known  as  "fancy," 
which,  according  to  the  meaning  agreed  upon  by  all  the 
witnesses  in  the  case,  signified  pears  of  the  second  class ; 
and  this  is  the  fruit  which  the  jury  found  was  delivered 
to  the  defendants. 

The  first  six  assignments  of  error  relate  to  rulings 
upon  the  testimony;  they  are  sufficiently  covered  by 
what  we  have  already  written.  When  the  excerpts  from 
the  charge  complained  of  in  the  next  three  assignments 
are  read  in  connection  with  their  context  no  harmful 
error  appears.  But  it  may  be  well  here  to  note  that  the 
plaintiff  resides  in  Utah,  that  all  the  correspondence 
centered  at  that  point,  and  that  the  contract  was  for  the 
sale  of  Utah  pears,  f.  o.  b.  cars  in  that  state;  hence  the 
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court  below  was  justified  in  designating  the  agreement 
between  the  parties  as  a  Utah  contract  Although  in  the 
charge  and  in  making  some  of  his  rulings  the  trial  judge 
may  have  used  language  which  was  a  loose,  or  inexact 
expression  of  thought  upon  the  fact  that  the  pears  were 
purchased  under  a  Utah  contract,  yet,  since  he  was  right 
in  substance,  the  practical  effect  of  what  he  said  was  not 
harmful.  The  language  complained  of  in  the  10th  as- 
signment, to  the  effect  that  the  delivery  of  the  pears  to 
the  railroad  was  a  delivery  to  the  defendants,  was  a  cor- 
rect statement  of  a  rule  of  law,  and  when  taken  in 
connection  with  the  other  instructions  in  the  case  it 
could  have  done  no  harm.  An  examination  of  the  record 
shows  that  the  full  answer  made  by  the  court  to  the 
plaintiff's  4th  point  is  not  set  forth  in  the  11th  specifica- 
tion of  error;  hence  this  assignment  is  defective  and 
will  not  be  considered.  The  answer  to  the  request  re- 
ferred to  in  the  12th  assignment  could  have  done  the 
defendants  no  harm,  since  they  did  not  contend  that  they 
had  not  purchased  the  fruit.  The  general  views  ex- 
pressed in  the  beginning  of  this  opinion  sufficiently  dis- 
pose of  the  other  assignments. 

It  remains  but  to  say  that  under  the  whole  body 
of  evidence,  including  the  testimony  rejected  and 
stricken  out,  the  issues  involved  were  submitted  without 
harmful  error;  the  jury  were  told  that  the  burden  was 
upon  the  plaintiff  to  show  that  it  had  carried  out  the 
contract,  and  that  unless  it  satisfied  them  that  the  two 
carloads  of  i>ears  were  "strictly"  of  the  "fancy''  grade — 
that  is,  up  to  that  standard  in  every  particular,  there 
could  be  no  recovery.  The  testimony  on  the  subject  of 
the  alleged  defective  packing  of  the  fruit,  and  the  conse- 
quences ensuing  therefrom,  was  vague  and  indefinite; 
but  that  defense  does  not  appear  to  have  been  insisted 
upon.  A  witness  for  the  plaintiff  testified  that  the 
"fancy"  class  of  Bartlett  pears  represented  the  **best. 
commercial  pears  grown,"  but  as  we  understand  his 
deposition,  he  simply  meant  by  this  that  the  "fancy^ 
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was  the  best  seUing  grade  of  Bartlett  pears.  The  jury 
had  ample  evidence  to  sastain  a  finding  that  the  pears 
deliTered  were  of  that  grade;  the  plaintiff's  witnesses 
00  testified  and  the  defendant  who  took  the  stand,  in  his 
testimony  in  chief,  admitted  this  fact,  as  did  practically 
all  the  witnesses.  As  to  the  state  of  the  fruit  when  it 
arrived  in  Pittsburgh,  the  persons  who  examined  it  for 
the  defendants  agreed  that  it  was  not  in  bad  condition; 
although  some  of  the  witnesses  said  that  the  fruit  was 
"rusty,"  yet  most  of  them  stated  it  was  "clean"  and 
"not  blemished."  After  a  comprehensive  study  of  the 
testimony,  and  full  consideration  of  all  the  legal  points 
urged  upon  us,  we  feel  that  there  was  evidence  suffi- 
cient to  sustain  the  verdict,  and  we  are  not  convinced  of 
reversible  error. 

The  assignments  are  overruled  and  the  judgment  is 
affirmed. 


Fritz  V.  Horten. 


JiidgmenU — Confessed  judgmenU—Rule  to  strike  off—'Warrwni 
of  attorney — Assignment — Assignee's  rights. 

"L  A  warrant  of  attorney  for  the  confession  of  judgment  on  a 
bond  is  given  in  aid  of  the  collection  of  the  debt  and  when  unre- 
ttricted  will  be  construed  to  be  as  broad  as  the  obligation  of  the 
bond  and  to  extend  to  the  owner  thereof  by  assignment 

2.  On  a  petition  for  a  rule  to  open  or  strike  off  a  confessed  judg* 
ment,  it  appeared  that  defendants  had  given  a  bond  payable  to 
pUintiffy  his  attorney,  executors,  administrators  or  assigns.  The 
warrant  of  attorn^  for  the  confession  of  judgment  was  in  the 
Tisnal  form,  except  that  it  named  no  one  in  whose  favor  judgment 
might  be  confessed.  Petitioner  contended  that  the  warrant  of 
attorney  could  not  be  used  to  confess  judgment  after  the  assign- 
noit  of  the  bond  by  the  obligee.  The  court  refused  the  petition 
and  discharged  the  rule.    Held,  no  error. 

Argued  Ckt.  20,  1913.  Appeal,  No,  40,  Oct  T.,  1918, 
by  William  M.  Craig,  terre  tenant,  from  order  of  0.  P. 
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Allegheny  C5o.,  Oct  T.,  1912,  D.  8.  B.  No.  794,  refusing 
to  open  or  strike  off  a  judgment  in  case  of  B.  M.  Frits, 
now  for  use  of  Ella  McE.  Fritz,  v.  Joseph  Horten  and 
Gertrude  Horten.  Before  Fell,  C.  J.,  Mbstbbzat,  Pot- 
TBB,  Stbwabt  and  Mosohziskbb,  JJ.    Affirmed. 

Petition  for  rule  to  open  or  strike  off  a  confessed  judg- 
m^it    Before  Macfablanb,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  refused  the  petition.    Petitioner  appealed. 

Error  assigned  was  in  refusing  the  petition. 

Joseph  F.  Mayhugh,  for  appellant. 

Oeorge  H.,  Rankin,  for  appellee. 

Pbb  Curiam,  January  5,  1914 : 

This  appeal  is  from  an  order  refusing  a  rule  to  open 
or  strike  off  a  judgment  entered  on  a  bond  by  virtue  of 
a  warrant  of  attorney.  The  bond  was  given  by  the  de- 
fendants to  B.  M.  Fritz,  and  was  made  payable  to  him  or 
to  his .  certain  attorney,  executors,  administrators  or 
assigns.  The  warrant  of  attorney  authorized  and  em- 
powered any  attorney  to  confess  judgment  against  the 
obligors,  with  or  without  declaration,  with  costs  of  suit, 
release  of  errors,  &c.,  but  named  no  one  in  whose  favor 
judgment  might  be  confessed.  The  bond  passed  by  as- 
signment to  Ella  M.  Fritz,  who  was  named  in  the  decla- 
ration filed  as  use  plaintiff  and  judgment  was  entered  in 
favor  of  *'B.  M.  Fritz,  now  to  the  use  of  Ella  M.  Fritz." 
The  petition  for  the  rule  set  up  no  defense  on  the  merits 
as  ground  for  opening  the  judgment,  and  the  only  reason 
presented  by  it  for  striking  off  the  judgment  was  that 
the  warrant  of  attorney  contained  in  the  bond  could  not 
be  used  to  confess  judgment  to  the  obligee,  because  he 
had  assigned  his  interest  in  the  bond  and  that  since  it 
did  not  contain  the  word  ^^assigns"  it  did  not  inure  to 
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the  benefit  of  the  use  plaintiff  who  had  become  the  owner 
of  the  bond. 

No  question  was  raised  in  the  Common  Pleas  or  here 
as  to  the  form  of  the  action.  But  it  is  contended  that 
the  form  is  a  mere  fiction  in  law  and  that  Ella  M.  Fritz 
was  the  real  plaintiff.  If  regarded  in  that  light,  she  was 
the  owner  of  a  bond  made  expressly  payable  to  an  as- 
signee and  which  contained  a  warrant  of  attorney  not 
limited  to  a  confession  of  judgment  in  favor  of  the  obli- 
gee, but  general  in  its  terms.  The  warrant  was  given 
in  aid  of  the  collection  of  the  debt  and  being  unrestricted, 
the  only  reasonable  implication  is  that  it  was  meant  to 
be  as  broad  as  the  obligation  of  the  bond,  and  extended 
to  the  owner  thereof  by  assignment.  This  construction 
is  not  in  violation  of  the  rule  that  in  entering  judgment 
on  a  warrant  of  attorney  the  authority  given  by  it  must 
be  strictly  pursued:  Cooper  v.  Shaver,  101  Pa.  547; 
Victor  V.  Johnson,  148  Pa.  583;  Champlin  v.  Smith,  164 
Pa.  481. 

The  order  is  affirmed. 


Bees,  Appellant,  v.  City  of  Erie. 

TttBoKofi^— iiMeMfiieni — Ciiy  of  the  third  class — Board  of  to* 
vision  of  taxes — City  assessors — Ratio  of  value — Equalixing  of  as* 
ses9ments — Legal  remedy — Equity. 

1.  Under  the  provisions  of  Section  5,  of  Article  15,  of  the  Act 
of  May  23,  1889,  P.  L.  277,  as  amended  by  Section  3,  of  the  Act 
of  May  23,  1895,  P.  L.  118,  the  board  of  revision  of  taxes  and 
tppeals  of  a  city  of  the  third  class  has  authority  to  revise  and 
equalize  the  valuations  returned  by  the  board  of  city  assessors  for 
the  puipoees  of  correction  and  equalization,  and  further  to  alter 
dw  same,  wh^i  in  their  opinion  the  valuations  returned  do  not 
represent  the  fair  market  value  at  public  sale  after  notice,  and 
this  without  an  appeal  on  the  part  of  taxables  from  the  action  of 
Ae  board  of  city  assessors. 

1  Where  the  entire  assessment  throughout  the  city  has  been 
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altered  by  the  board  of  revision  of  taxes  and  appeals,  and  a  nev 
standard  of  valuation  adopted,  the  rule  that  the  board  of  reyision 
must  adopt  the  ratio  of  valuation  established  by  the  board  of  city 
assessors  does  not  apply,  particularly  where  it  does  not  appear  that 
the  standard  of  valuation  adopted  is  not  uniform  throughout  the 
district 

8.  In  such  a  case  if  the  board  shall  fail  in  any  particular  in- 
stance to  secure  uniformity,  the  remedy  is  by  appeal  to  the  Court 
of  Common  Pleas. 

4.  In  such  a  case  an  assessment  made  by  the  board  of  revision 
of  taxes  and  appeals  arrived  at  by  increasing  the  valuation  certi- 
fied by  the  board  of  city  assessors  for  the  purpose  of  equalizing  or 
altering  the  same  will  not  be  set  aside  as  a  whole  because  the  same 
ratio  of  value  was  not  applied  to  land  as  to  buildings  and  improve- 
ments. 

5.  A  bill  in  equity  to  enjoin  the  councils  and  mayor  of  a  city  of 
the  third  class  from  levying  or  assessing  city  taxes,  based  on  an 
assessment  made  and  certified  by  the  board  of  revision  of  taxes  and 
appeals,  was  dismissed  where  all  that  appeared  was  that  the  board 
of  revision,  after  due  notice  and  without  an  appeal  on  the  part  of 
taxables,  revised  and  equalized  the  valuation  as  returned  by  the 
board  of  city  assessors  for  the  purposes  of  correctness  and  equali- 
zation, and  further  altered  the  same,  when  in  their  opinion  the 
valuation  returned  did  not  represent  the  fair  market  value  at 
public  sale  after  notice. 

Argued  Oct.  21,  1913.  Appeal,  No.  189,  Jan.  T.,  1913, 
by  plaintiffs,  from  decree  of  C.  P.  Erie  Co.,  May  T.,  1913, 
No.  6,  in  equity  dismissing  bill  in  case  of  Davis  Bees, 
W.  B.  Trask,  Henry  Herbst,  E.  P.  Qifford,  C.  H.  Eessler, 
Orr  Q.  Metzner,  N.  Cohen,  P.  W.  Dietly,  J.  P.  Blass, 
Aaron  Simon,  Henry  Zimmerley,  B.  P.  Dailey,  J.  C.  Wil- 
liams, and  B.  B.  Brown  v.  The  City  of  Erie.  Before 
Fell,  C.  J.,  Mbstrezat,  Potter,  Stewart  and  Mosgh* 
ziSKER,  JJ.   Affirmed. 

Bill  in  equity  by  plaintiffs  as  taxpayers  to  restrain  the 
City  of  Erie  from  levying  the  city  taxes  for  1913,  based 
upon  the  triennial  assessment  made  and  certified  to  by 
the  board  of  revision  of  taxes  and  appeals. 
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The  following  opinion  was  filed  by  Benson,  J. : 
Bill  in  equity  to  restrain  by  injonction,  the  conncils 
and  mayor  of  the  City  of  Erie  from  levying  or  assessing 
the  city  taxes  for  the  year  1913,  based  on  assessment 
made  and  certified  to  by  the  board  of  reyision  of  taxes 
and  appeals. 

Prom  the  bill,  answer,  replication  and  testimony,  we 
find  the  following  facts,  to- wit : 

1.  The  City  of  Erie,  defendant  in  this  case,  is  a  city 
of  the  third  class  of  the  Commonwealth  of  Pennsylvania, 
sitiiated  in  the  County  of  Erie  and  consisting  of  six 
wards,  designated  as  follows :  first,  second,  third,  fourth, 
fifth  and  sixth  wards. 

2.  That  John  Sullivan,  Conrad  Flickinger  and  Henry 
Eessler  constitute  the  board  of  city  assessors,  author- 
ized by  law  to  prepare  the  triennial  assessment  of  the 
taxable  property  of  said  city  for  city  purposes  for  the 
year  1913. 

3.  That  the  valuation  of  the  taxable  property  of  the 
City  of  Erie,  assessed  and  returned  by  the  board  of  city 
assessors,  and  revised,  equalized  and  altered  by  the 
board  of  revision  of  taxes  and  appeals,  and  by  them  cer- 
tified to  the  councils  of  the  City  of  Erie  and  being  the 
assessment  questioned  in  this  case,  is  the  regular  tri- 
ennial assessment  for  the  year  1913. 

4.  That  the  city  assessors  began  the  work  of  preparing 
the  triennial  assessment  for  the  year  1913,  about  April 
15, 1912 ;  and  after  visiting  each  piece  of  land,  fixing  the 
assessed  valuation  thereof,  they  wrote  their  valuation 
upon  maps  or  plots  prepared  for  that  purpose,  and 
served,  as  required  by  law,  a  printed  notice  of  the 
amount  of  the  assessment  and  the  time  and  place  for 
hearing  appeals  therefrom  by  the  board  of  revision  of 
taxes  and  appeals,  and  that  said  notices  were  served 
more  than  five  days  before  said  hearings. 

5.  The  form  or  notice  served  by  the  board  of  assessors 
is  practically  in  words  and  form  as  follows,  to  wit : 
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Mr.  Jessie  M.  Dunn 

You  are  assessed  for  1913  in  the  4th  Ward  as  fdlows: 

No.  of 
q,.      .         Amount      Value  of     Value  of         Total 

of  Lot         ^'  Land        Land        Buildings    Valuation 

222W.7thSt.  411^x165    3135 

House  as  improved      3100  6235 

C.  Q.  B. 

Horses  and  Mules 

.Cows 

Dogs 

Occupation 

Total  value  for  City  Purposes  6235 

A  Court  of  Appeals  will  be  held  in  the  common  coun- 
cil room,  city  hall,  in  Erie,  on  Tuesday,  Dec.  31, 1912,  at 
2  o'clock  p.  m. 

Conrad  Flickinger, 
John  Sullivan, 
Henry  Kessler, 

Assessors. 

6.  That  A.  Gunnison,  W.  H.  Lander,  W.  D.  Kinney, 
Anthony  Oeiger  and  Thomas  Laird,  on  September  30, 
1912,  were  elected  by  the  select  and  common  councils  of 
the  City  of  Erie  to  serve  as  the  board  of  revision  of 
taxes  and  appeals,  and  organized  as  such  board  Octo- 
ber 1, 1912,  by  electing  A.  Gunnison,  chairman. 

7.  That  the  plots  or  maps  showing  said  assessment  on 
taxable  property  of  the  Second  Ward  of  the  City  of 
Erie  were  completed  by  the  board  of  city  assessors  and 
delivered  by  said  board  to  the  board  of  revision  of  taxes 
and  appeals  on  October  3,  1912,  for  the  purpose  of  en- 
abling said  board  of  revision  of  taxes  and.  appeals  to  re- 
vise, equalize  and  alter  the  said  assessments  as  provided 
by  law ;  that  in  the  same  manner  and  for  the  same  pur^ 
pose,  the  plots  or  maps  showing  the  assessment  of  prop- 
erty in  the  Third  Ward  were  delivered  on  October  7, 
1912,  for  the  Fourth  Ward,  October  18,  1912;  for  the 
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Fifth  and  Sixth  Wards  on  November  22, 1912;  and  for 
the  First  Ward  December  3, 1912. 

8.  That  the  membens  of  said  board  of  revision  of  taxes 
and  appeals  held  informal  meetings^  of  which  due  notice 
was  given  through  the  public  press,  in  from  two  to  four 
school  houses  or  public  halls  in  each  ward,  that  said 
meetings  in  each  ward  were  held  at  a  time  subsequent 
to  the  delivery  of  the  assessment  for  that  ward  by  the 
board  of  city  assessors  to  the  board  of  revision  of  taxes 
and  appeals;  and  that  said  meetings  were  held  for  the 
purpose  of  securing  information  of  the  value  of  real  es- 
tate in  the  various  parts  and  districts  in  the  City  of  Erie. 

9.  That  such  meetings  were  largely  attended  by  prop- 
erty owners  in  the  neighborhood  in  which  they  were  held, 
and  at  such  meetings,  information  as  to  the  value  of  the 
property  in  that  portion  of  the  ward  was  obtained  by 
members  of  the  said  board  of  revision  of  taxes  and  ap- 
peals from  the  opinions  of  property  owners  and  others 
present,  and  in  the  discussions  there  held. 

10.  That  in  addition  to  the  information  received  at 
said  meetings,  said  board  of  revision  of  taxes  and  ap- 
peals or  certain  members  thereof,  visited  the  various 
properties  in  the  city  liable  to  taxation,  and  received 
further  information  from  the  owners,  neighbors  and 
others  having  knowledge  of  real  estate  valuations  in  the 
vicinity. 

11.  That  after  obtaining  said  information,  as  to  prop- 
erties which  had  been  assessed,  said  board  of  revision  of 
taxes  and  appeals  proceeded  to  revise,  equalize  and  alter 
the  assessments  as  made  l^  the  board  of  city  assessors 
by  raising  the  valuations  in  some  cases  and  reducing 
them  in  others,  so  as  to  make  all  conform  as  nearly  as 
possible  to  the  value  of  real  estate  at  a  fair  public  sale. 

12.  That  the  said  board  of  revision  of  taxes  and  ap- 
peals increased  the  valuations  of  land,  as  returned  by  the 
board  of  city  assessors,  exclusive  of  buildings  and  im- 
provements in  varying  amounts  on  ten  thousand  nine 
hundred  five  (10,905)  taxables  within  the  City  of  Erie. 

Vol.  ocxLin— 13 
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13.  That  said  board  of  revifdon  of  taxes  and  appeals 
reduced  the  valnations  as  returned  by  the  board  of  city 
assessors  by  varying  amounts  on  sixty-seven  (67)  tax- 
ablesy  the  total  amount  of  such  reduction  on  the  said 
sixty-seven  taxables  being  seventy-seven  thousand  ei^t 
hundred  twelve  dollars  (f  77,812.00). 

14.  That  the  said  board  of  revision  of  taxes  and  ap- 
peals left  unchanged  valuations  as  returned  by  the  board 
of  city  assessors  on  land  exclusive  of  buildings  on  sixty- 
nine  (69)  taxables  in  the  City  of  Erie. 

15.  That  by  the  revision,  equalization  and  alteration 
of  valuations  as  returned  by  the  board  of  city  assessors, 
the  total  valuations  of  all  taxables  within  the  City  of 
Erie  were  raised  from  thirty-three  million  five  hundred 
forty-two  thousand  eight  hundred  twenty-six  dollars 
(133,542,826.00)  to  forty-eight  million  three  hundred 
eighty-nine  thousand  two  hundred  twenty-seven  dollars 
($48,389,227.00)  by  the  board  of  revision  of  taxes  and 
appeals,  and  the  valuations  making  up  the  said  last  men- 
tioned amount,  was  by  the  said  board,  copied  by  wards 
into  duplicates  for  the  use  of  the  city  as  the  lawful  as- 
sessment for  the  purpose  of  city  taxation. 

16.  That  the  said  board  of  revision  of  taxes  and  ap- 
peals did  not  revise,  equalize  or  alter  the  valuations 
placed  upon  the  buildings  and  improvements  upon  land 
as  made  and  returned  by  the  board  of  city  assessors,  but 
certified  them  as  made  and  returned  by  said  board  of 
city  assessors. 

17.  That  the  board  of  revision  of  taxes  and  appeals 
after  revising,  equalizing  and  altering  the  valuations  as 
returned  by  the  board  of  city  assessoirs,  served  upon  each 
taxable  whose  valuation  had  been  raised^  a  notice  in 
words  and  form  as  follows: 

BoABD  OF  Revision  of  Taxbs  and  Apppbal. 

Erie,  Pa.  2—12—1913. 
Jno.  S.  Rilling,  708  State  St.  Plot  No.  11. 

Your  revised  assessment  on  Land  for  1913,  is  as  fol- 
lows: 
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No.  of  Tract  of  Amt.  of  Land        Value  of  Land. 

Lot 
37  38x106  16-100        380    NWcor. 

of  12  &  Brewster. 

There  is  no  other  change  in  your  assessment  as  made 
hj  Board  of  City  Assessors. 

Appeal  day  for.  •  Ward        A.  Ounnison, 
will  be  held  in  the  Com-        Wm.  H.  Lander^ 
men     Council     Chamber,        W.  D.  E3nney, 
City    Hall)  on......l913y        Anthony  Oeiger, 

at  2  o'clock,  P.  M.  Thos.  A.  Laird, 

Board  of  Bevision 
of  Taxes  and  Appeal. 

18.  That  the  notices  as  above  set  forth  were  served  as 
required  by  the  act  of  the  assembly. 

19.  That  the  appeal  days  fixed  by  the  board  of  re- 
vision of  taxes  and  appeal,  to-wit:  February  20,  21,  24, 
25,  26  and  28, 1913,  were  the  only  appeal  days  fixed  by 
the  board  of  revision  of  taxes  and  appeal  for  the  hear- 
ing of  appeals  in  regard  to  the  triennial  assessment  of 
1913. 

20.  That  no  appeals  were  taken  by  any  of  the  taxables 
of  the  City  of  Erie  from  the  valuations  made  and  re- 
turned by  the  city  assessors  to  the  board  of  revision  of 
taxes  and  appeals. 

21.  That  said  board  of  revision  of  taxes  and  appeals 
was  in  session  at  the  time  and  place  designated  in  said 
notice;  that  a  separate  day  was  fixed  for  hearing  ap- 
peals from  each  ward;  that  all  property  owners  were 
given  an  opportunity  to  be  heard  either  verbally  or  in 
writing  and  that  all  appeals  were  considered  and  dis- 
posed of  l^  said  board. 

22.  That  said  assessments  made  by  the  city  assessors 
were  transcribed  from  the  plots  to  books  furnished  for 
fliat  purpose,  duly  certified  by  said  ciiy  assessors,  and 
said  assessments  were  revised,  equalized  and  altered  by 
said  board  of  revision  of  taxes  and  appeals  and  were 


Digitized  by 


Google 


196  BEES,  Appellant,  v.  CITY  OF  BRIE. 

Opinion  of  Court  below.  [243  Pa. 

transcribed  to  the  said  books  and  duly  certified  by  the 
said  board  of  revision  of  taxes  and  appeals  and  the  city 
clerk. 

23.  That  the  said  board  of  revision  of  taxes  and  ap- 
peals at  a  regular  meeting,  a  quorum  being  present, 
passed  a  resolution  requiring  all  complaints,  protests 
and  appeals  of  taxpayers  to  be  reduced  to  writing  and 
refused  to  hear  them  orally. 

24.  That  it  is  and  has  been  the  custom  of  the  board  of 
city  assessors  in  returning  assessments  and  valuations 
upon  real  estate,  to  make  a  distinction  between  land  and 
buildings  and  improvements  erected  thereon,  by  return- 
ing a  separate  valuation  for  each  and  the  form  of  notice 
used  by  the  board  of  city  assessors  shows  a  separate 
valuation  for  both  land  and  buildings  and  improvements 
together  with  the  total  valuation  assessed  on  each  piece 
of  real  estate  with  a  description  of  buildings  and  im- 
provements thereon. 

CONCLUSIONS  OP  LAW. 

1.  That  the  board  of  revision  of  taxes  and  appeals  did 
not  exceed  their  authority  in  revising  and  equalizing  and 
altering  the  valuations  returned  by  the  board  of  city  as- 
sessors for  the  triennial  assessment  for  the  year  1913. 

2.  That  the  assessment  so  corrected  and  returned  by 
the  board  of  revision  of  taxes  and  appeals  constitutes  the 
lawful  assessment  for  the  purpose  of  ciiy  taxation  for 
the  year  1913  until  changed  and  altered  as  provided  by 
the  act  of  assembly. 

3.  That  the  returning  of  a  higher  percentage  of  value 
on  land  than  in  the  actual  cost  of  buddings  and  improve- 
ments does  not  necessarily  offend  against  the  provisions 
of  Section  1,  of  Article  9,  of  the  Constitution  of  Pennsyl- 
vania so  as  to  render  the  assessment  null  and  void. 

4.  Under  the  provisions  of  Section  5  of  Article  15  of 
Act  of  May  23, 1889,  P.  L.  277,  as  amended  by  Section  3 
of  Act  of  May  23, 1895,  P.  L.  118,  the  board  of  revinon 
of  taxes  and  appeals  of  the  Ciiy  of  Erie  has  authority 


Digitized  by 


Google 


REES,  Appellant,  v.  CITY  OP  ERIE.  197 

1914]  Opinion  of  Court  below, 

to  revise  and  equalize  the  valuations  returned  by  the 
board  of  city  assessors  for  the  purposes  of  correction 
and  equalization,  and  further  to  alter  the  same,  when  in 
their  opinion,  the  valuations  returned  do  not  represent 
the  fair  market  value  at  public  sale  after  notice,  without 
an  appeal  on  the  part  of  taxables  from  the  action  of  the 
board  of  city  assessors. 

5.  That  the  notice  served  upon  the  taxables  of  the  City 
of  Erie  by  the  board  of  city  assessors  and  the  board  of 
revision  of  taxes  and  appeals  sufficiently  complied  with 
the  requirements  of  the  act  of  assembly. 

6.  That  the  resolution  passed  by  the  board  of  revision 
of  taxes  and  appeals,  requiring  that  all  appeals  be  re- 
duced to  writing  was  a  reasonable  regulation  and  within 
the  scope  of  their  authority. 

7.  That  the  bill  should  be  dismissed  at  the  cost  of  the 
plaintiffs. 

DISCUSSION. 

The  plaintiffis  contend : 

1.  That  the  board  of  revision  of  taxes  and  appeals 
have  no  power  or  authority  to  raise  or  lower  the  valua- 
tiims  returned  by  the  assessors  without  an  appeal  on  the 
part  of  the  taxable. 

2.  That  in  revising,  equalizing  and  altering  the  as- 
sessments or  valuations  returned  by  the  board  of  city 
assessors,  the  board  of  revision  of  taxes  and  appeals 
must  adopt  the  ratio  established  by  the  assessors. 

3.  That  the  assessment  certified  by  the  board  of  re- 
vision of  taxes  and  appeals  is  void  by  reason  of  the  pro- 
visions of  Article  IX,  Section  1,  of  the  Constitution  of 
Pennsylvania. 

1.  In  support  of  their  contention  that  the  board  of  re- 
vision of  taxes  and  appeals  have  no  power  or  authority 
to  alter  the  assessments  returned  by  the  board  of  city 
assessors,  vdthout  an  appeal  on  the  part  of  the  party 
aggrieved,  counsel  for  the  plaintiffs  cites  Hodge  v.  Board 
of  Appeals,  2  Law  Times,  167.    It  was  there  held  in  de- 
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fining  the  powers  of  the  board  of  revision  and  appeal 
created  under  the  Act  of  March  18, 1875,  P.  L.  15,  "The 
Act  of  1875  creating  this  board  provides  ^for  the  pur- 
poses of  appeal'  the  board  may  be  appointed  by  councils. 
Hence  if  there  is  no  appeal,  the  assessment  stands  as  the 
true  valuation  made  by  competent  authority.  If,  how- 
ever, an  appeal  is  entered  by  the  person  whose  real  es- 
tate is  assessed,  then  jurisdiction  attaches,  and  after  a 
hearing,  the  decision  made  by  the  board  is  final  unless 

appealed  from  as  provided  by  law; but  if  there  is 

no  appeal,  then  any  act  on  the  part  of  the  board  such 
as  changing  the  assessments  is  void."  This  was  un- 
doubtedly true  in  that  act  which  created  the  board  of 
revision  for  the  sole  purpose  of  hearing  appeals  from 
the  assessments  made  by  the  assessors,  and  it  was  so  held 
by  Judge  Handlby,  but  does  not  govern  this  case. 

Another  authority  relied  upon  by  plaintiffs  is  Wil- 
liamson's Est,  153  Pa.  508,  which  defines  the  powers  of 
the  board  of  revision,  created  by  the  provisions  of  the 
Act  of  March  14, 1865,  P.  L.  320,  applicable  to  the  City 
of  Philadelphia,  which  provides  that  the  board  of  re- 
vision ^'shall  have  the  power  to  revise  and  equalise  the 
assessments  by  raising  or  lowering  the  valuations  either 
in  individual  cases  or  by  wards." 

In  defining  the  powers  of  the  board  of  revision  under 
that  act,  Mr.  Justice  Williams  says:  '^The  powers  of 
the  board  of  revision  extend  only,  according  to  the  letter 
and  spirit  of  the  Act  of  1865,  to  the  work  of  revision. 
The  objects  of  revisi<m  are  two:  The  equalisation  of 
values  and  consequently  of  the  burden  of  taxation,  and 
the  correction  of  errors,  whether  of  omission  or  com- 
mission." 

Evidently  the  Act  of  1865  clothed  the  board  of  re- 
vision with  the  power  of  raising  or  lowering  the  assess- 
ment returned  by  the  assessors  for  two  purposes  (mly, 
that  of  correction  and  equalisation ;  but  the  Act  of  1895 
gives  additional  power  and  authority  to  the  board  of  re- 
vision of  taxes  and  appeals.   Under  this  act  they  may  in- 
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crease  or  reduce  the  assesBmenti  not  only  for  the  pur- 
pose of  revision  and  equalisatiori,  but  also  for  the  pur- 
pose of  altering  and  changing  the  assessments;  nor  are 
they  limited  by  the  words  of  the  act  to  any  particular 
purpose  in  exercising  their  power  and  authority  to  alter 
the  valuations  returned,  and  as  tending  to  show  that 
they  have  authority  to  raise  assessments  on  their  own 
motion,  the  act  provides  that  it  shall  be  their  duty  to 
give  five  days'  written  or  printed  notice  to  every  taxable 
of  any  increase  or  addition  to  the  valuation  assessed 
against  him  by  the  board  of  city  assessors.  We,  there- 
fore, hold  that  an  appeal  is  not  necessary  in  order  to 
give  the  board  of  revision  of  taxes  and  appeals  jurisdic- 
tion in  revising,  equalizing  or  altering  the  valuations  by 
increasing  or  reducing  the  same. 

2.  The  contention  of  plaintiffs  that  the  board  of  re- 
vision of  taxes  and  appeals  must  adopt  the  ratio  of  valu- 
ation established  by  the  board  of  assessors  applies  only 
in  case  of  appeals  in  individual  cases  to  them  from  the 
assessment  made  by  the  assessors  or  for  the  purpose  of 
equalizing  the  assessment  of  wards  or  parts  of  wards,  in 
order  to  secure  uniformity  throughout  the  entire  tax- 
able district,  and  cause  the  burden  of  taxation  to  fall 
equally  up<m  all  taxables.  But  where,  as  in  this  case, 
the  entire  assessment  throughout  the  city  has  been  al- 
tered, and  in  most  instances  raised  by  the  board  of  re- 
vision and  a  new  standard  of  valuations  adopted,  we 
do  not  believe  that  the  rules  laid  down  in  the  case  cited, 
by  counsel  for  plaintiffs,  apply,  and  certainly  not  where 
there  is  no  evidence  to  show  that  the  standard  of  valua- 
tion adopted  is  not  uniform  throughout  the  district. 
Uniformity  of  valuation  for  tax  purposes  is  a  mandate  of 
the  fundamental  law  of  the  State,  and  we  think  that 
under  the  Act  of  1895,  the  board  of  revision  of  taxes  and 
appeals  is  charged  with  the  duty  of  so  revising,  equaliz- 
ing or  altering  the  assessments  returned  by  the  hoard  of 
assessors  as  to  accomplish  that  end.  Nothing  is  shown 
in  the  evidence  to  show  us  that  they  have  failed  to  do 
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their  duty,  and  the  basiB  or  standard  of  valuations  to  be 
adopted  by  them  for  the  purpose  of  securing  uniformity 
lies  in  their  good  judgment. 

There  is  no  good  reason  why  they  should  not,  in  a 
proper  case^  take  as  the  standard  of  yaluation^  the  higher 
ratio  fixed  by  the  assessors  on  certain  property  and  in- 
crease the  assessments  on  others  in  order  to  make  all 
uniform,  if  in  their  opinion  such  action  would  secure 
more  substantial  justice  to  the  municipality  and  the  tax- 
ables. 

In  the  case  at  bar,  some  assessments  were  left  un- 
changedy  others  lowered  and  others  raised,  and  in  this 
we  think  they  are  acting  within  the  scope  of  their  au- 
thority. 

They  had  the  power  to  adopt  any  assessment  of  the 
assessors  on  any  particular  taxable  for  the  standard  of 
value  and  increase  or  reduce  others  so  as  to  secure  uni- 
formity, and  if  they  have  failed  in  any  case,  the  remedy 
is  by  appeal  to  the  Court  of  Common  Pleas  as  provided 
by  law. 

3.  Nor  do  we  think  that  the  assessment  should  be  set 
aside  for  the  reason  that  the  same  ratio  of  value  has  not 
been  applied  to  land  as  to  buildings  and  improvements. 
Even  if  this  were  true,  which  can  only  be  determined  by 
the  introduction  of  evidence  covering  each  particular 
case,  it  would  not  be  sufficient  reason  for  setting  aside 
the  whole  assessment  Such  a  difference  would  undoubt- 
edly constitute  a  good  ground  for  appeal  under  the  pro- 
visions of  the  Constitution  and  the  laws  of  the  State,  but 
would  not  render  null  and  void  the  entire  assessment 
If  this  were  true,  very  few  assessments  would  be  allowed 
to  stand.  It  is  a  matter  of  common  knowledge  that  land 
values  are  more  fixed  and  stable  than  values  of  buildings 
and  improvements.  The  latter  very  often  fail  to  bring 
anywhere  near  their  real  value  of  cost  of  construction, 
while  the  former  sell  more  readily  at  near  their  true 
value ;  and  we  are  of  the  opinion  that  the  assessors  were 
not  far  from  right  when  they  fixed  the  value  of  build- 
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inp  and  improvements  at  forty  per  cent,  of  their  esti- 
mated cost 

Error  assigned,  among  others,  was  in  dismissing  plain- 
tifFs'bilL 

T.  A.  Lamb,  and  C7.  P.  Boasiter,  of  Boasiter  d  Thomp- 
ion,  with  them  John  8.  BUling,  for  appellants. 

John  B.  Brooks,  with  him  C.  H.  English,  City  Solici- 
tor, and  Joseph  M.  Force,  for  appellee. 

Pbb  Curiam,  January  5, 1914 : 

The  decree  dismissing  the  bill  is  affirmed  for  the  rea- 
sons stated  in  the  findings  and  opinion  of  the  learned 
judge  of  the  Common  Pleas. 


Ohio  Valley  Trust  Co.  v.  Allison,  Appellant 

Contracts — Contracts  for  the  sale  of  land — Fraud — Rescission — 
Assumpsit — Recovery  of  purchase  price  paid — Damages — Interest 

1.  In  an  action  of  assumpsit  to  recover  a  sum  paid  by  plaintiff 
on  account  of  the  purchase  price  of  land  with  certain  damages,  it 
appeared  that  defendants  bad  agreed  to  sell  to  plaintiff  a  certain 
piece  of  land  with  the  improvements  thereon  for  $8,750,  of  which 
11,000  was  to  be  paid  in  cash  and  the  balance  in  two  years  with 
interest;  before  the  exQCution  of  the  agreement  defendants  bad 
pointed  out  to  plaintiff  tbe  ground  and  the  location  of  the  lines 
of  the  real  estate;  that  tbe  plaintiff  after  entering  into  possession 
Tacated  tbe  premises,  claiming  that  tbe  lines  bad  been  misrepre- 
sented and  that  certain  buildings  and  improvements  which  bad 
been  pointed  out  as  belonging  to  the  property  were  not  situated 
upon  the  ground  purchased.  Plaintiff  sought  to  recover  tbe 
amount  paid  on  account  of  the  purchase  price  and  also  certain 
sums  paid  for  interest,  repairs,  taxes,  insurance  and  tbe  cost  of 
KmovaL  Defendants  denied  that  they  bad  misrepresented  the 
lines  to  the  plaintiff.  Tbe  court  admitted  evidence  to  show  the  cost 
of  removing  plaintiff's  goods  from  the  premises,  to  show  the 
amount  paid  by  plaintiff  for  the  repair  of  a  roof,  and  excluded  evi- 
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dttiee  of  a  bond  of  indemnity  prepared  by  defendants  but  nerer 
deliyered  to  indemnify  plaintiffs  against  loss  if  the  lines  should  not 
correspond  to  the  lines  pointed  out,  and  refused  a  daim  for  refund 
of  interest  paid  on  balance  of  purchase  money.  The  court  sub- 
mitted the  case  to  the  jury,  and  charged  that  amounts  expended  for 
repairs  and  in^rovements  to  the  property  might  be  included 
should  they  find  for  the  plaintiff,  and  that  interest  upon  advanoe 
purchase  money  could  be  recovered  only  from  the  day  that  the 
plaintiff  gave  up  possession  of  the  property.  The  jury  found  a 
verdict  for  plaintiff  upon  which  judgment  was  entered.  Held,  no 
error. 

2.  Li  such  a  case  the  defendant  is  not  entitled  to  a  reduction  of 
the  verdict  for  the  use  of  the  properly,  where  no  evidoice  was 
offered  to  show  what  such  use  was  worth,  particularly  where  the 
interest  upon  the  whole  purchase  money  which  defendant  was 
permitted  to  retain  fairly  balanced  the  rental  value. 

Argued  Oct.  21,  1913.  Appeal,  No.  30,  Oct  T.,  1913, 
by  defendants,  from  judgment  of  C.  P.  Allegheny  Co., 
Third  T.,  1909,  No.  41,  on  verdict  for  plaintifr  in  case  of 
Ohio  Valley  Trust  CJompany,  Receiver  of  Farmers  Co- 
operative Supply  Company,  a  corporation,  v.  Russell 
M.  Allison  and  John  Y.  Hooper,  late  partners,  doing 
business  as  Allison  &  Hooper.  Before  Fell,  C.  J.,  Mns- 
TBBZAT,  PoTTBB,  SxBWART  and  MoscHZTSKHB,  JJ.  Af- 
firmed. 

Assumpsit  to  recover  a  sum  paid  on  account  of  the 
purchase  price  of  land.    Before  Evans,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiffs  for  fl,763.31  and  judgment 
thereon.    Defendants  appealed. 

Errors  assigned,  among  others,  were  various  rulings 
of  the  trial  judge,  and  various  instructions  to  the  jury 
referred  to  in  the  opinion  of  the  Supreme  Court 

R.  W.  Irwin,  with  him  A.  'H.  Mercer,  and  J.  A.  Wiley, 
for  appellants. 
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W.  H.  8.  Thamion,  with  him  Frank  ThofMon,  for  ap- 
pellee. 

Opinion  bt  Mb.  Jusncs  Pottbb,  January  6, 1914: 
This  is  an  action  of  aBsompsit  brought  by  the  Farmers 
Cooperatiye  Supply  Company  against  the  defendants  as 
partners.  While  like  action  was  pending,  the  Ohio  Val- 
ley Trust  Company,  Beceiver,  was  substituted  as  party 
plaintiff.  The  controversy  arose  out  of  the  sale  by  de- 
fendants to  plaintiff  of  certain  real  estate.  For  some  ten 
years  prior  to  March,  1906,  defendants  had  carried  on 
business  on  the  premises  which  they  sold,  as  dealers  in 
agricultural  implements,  grain,  feed  and  lumber.  On 
March  22, 1906,  they  agreed  in  writing  to  sell  and  convey 
to  plaintiff  a  certidn  piece  of  real  estate  with  the  im- 
provements thereon,  and  a  stock  of  goods  and  merchan- 
dise contained  therein.  The  personal  property  was  paid 
for,  and  no  question  arises  as  to  it.  The  consideration 
for  the  real  estate  was  |3,750.00  of  which  f  1,000.00  was 
paid  in  cash,  and  the  balance  was  to  be  paid  in  two  years 
with  interest  Shortly  before  the  execution  of  the  agree- 
ment of  sale,  the  defendants  pointed  out  to  plaintiff  on 
the  ground,  the  location  of  the  lines  of  the  real  estate. 
Possession  was  given  on  April  1, 1906,  and  plaintiff  re- 
mained on  the  premises  until  about  April  1, 1908,  when 
it  vacated,  claiming  that  the  lines  had  been  misrepre- 
sented, and  that  certain  buildings  and  improvements 
which  had  been  pointed  out,  were  not  actually  situated 
upon  the  ground  owned  by  defendants.  Upon  discovery 
of  what  it  alleged  was  misrepresentation  in  this  respect, 
plaintiff  undertook  to  rescind  the  contract  and  brought 
this  suit  to  recover  the  f  1,000  paid  on  account  of  the 
purchase  money,  and  also  sought  to  recover  certain  other 
sums  paid  for  interest  and  for  repairs,  taxes,  insurance, 
and  cost  of  removal.  Defendants  denied  all  misrepre- 
sentation. The  trial  in  the  court  below  resulted  in  a 
verdict  of  f  1,763.31  for  the  plaintiff,  and  defendants 
have  appealed. 
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The  first  assignment  of  error  is  to  the  admission  of 
evidence  as  to  the  cost  of  removing  plaintiff's  goods  from 
the  premises.  Appellants  deny  that  this  was  a  proper 
element  of  damages.  The  claim  is  merely  for  the  ex- 
pense incurred  in  moving  the  goods.  Plaintiff  made  no 
profit  ont  of  the  transaction.  The  amount  was  only  that 
required  to  make  it  whole,  and  if  the  expenditure  was 
incurred  through  the  fault  of  the  defendants,  it  was 
properly  allowed. 

In  the  second  assignment  of  error,  complaint  is  made 
of  the  admission  of  evidence  as  to  the  amount  paid  by 
plaintiff  for  the  repair  of  a  roof  which  was  leaking,  and 
required  attention.  Here  again  it  appeared  that  the  re- 
pairs were  made  in  reliance  upon  the  contract  which 
defendants  failed  to  carry  out  The  benefit  of  the  work 
done  goes  to  defendants  as  they  take  back  the  land  and 
the  buildings.  Under  the  circumstances  here  shown,  we 
think  the.  cost  of  these  repairs  was  properly  to  be  re- 
garded as  an  element  of  the  damages,  and  evidence  of 
such  cost  was  admissible.  A  full  discussion  of  the  prin- 
ciple involved  and  a  citation  of  authorities  bearing 
thereon,  may  be  found  in  Vemam  v.  Wilson,  31  Pa.  Su- 
perior Ct  257. 

The  third  assignment  of  error  is  to  the  exclusion  of 
defendants'  offer  in  evidence  of  a  bond  of  indemnity. 
It  seems  that  a  building  upon  part  of  the  land  was  ad- 
mittedly the  property  of  an  association.  The  defendants 
had  acquired  all  the  stock  of  that  association,  excepting 
that  of  three  persons;  they  claimed  that  plaintiff  had 
agreed  to  take  a  bond  of  indemnity  to  protect  it  against 
these  outstanding  interests,  and  that  the  bond  offered  in 
evidence  had  been  prepared  for  that  purpose.  But  it  did 
not  appear  that  this  bond  in  question  had  been  accepted 
by  the  plaintiff,  or  even  that  it  had  ever  been  tendered 
to  it.  The  offer  was  properly  rejected.  The  trial  judge 
did  submit  to  the  jury  the  question  whether  plaintUf 
knew  of  these  outstanding  interests,  and  had  agreed  to 
accept  a  bond  of  indemnity  as  against  them.    The  fact 
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that  defendants  prepared  a  bond  which  was  never  de- 
liyered  to  plaintiff|  would  throw  no  light  upon  these 
questions. 

The  fourth  assignment  is  to  that  portion  of  the  charge 
which  dealt  with  the  allegation  that  the  vendors  had 
pointed  out  lines  which  included  land  they  did  not  own. 
The  testimony  was  conflicting  as  to  this^  and  it  was  the 
chief  point  in  dispute.  We  think  the  trial  judge  sub- 
mitted it  squarely  to  the  jury  and  without  any  intima- 
tion of  any  thing  that  would  work  prejudice  to  the  de- 
fendants. It  appears  from  the  evidence,  that  defendants 
knew  where  the  lines  were,  and  knew  that  the  building 
projected  over  the  actual  line  in  places.  It  was  only  a 
question  as  to  what  they  actually  told  the  officers  of  the 
plaintiff  in  this  resi)ect. 

In  the  fifth  assignment  it  is  alleged  that  the  court 
below  erred  in  that  portion  of  the  charge  relating  to  the 
^cd^ating  rink.''  But  in  this  he  also  left  to  the  jury  the 
question  whether  the  defendants  had  deceived  the  plain- 
tiff with  regaiHl  to  the  ownership  of  the  building.  In  the 
agreement  of  sale  as  set  forth  in  the  affidavit  of  claim, 
the  ^^two  story  rink  building"  is  included,  and  it  was  lo- 
cated on  ground  alleged  to  have  been  pointed  out  as 
belonging  to  them.  Here  again  it  was  simply  a  ques- 
tion of  fact  as  to  what  representations  were  really  made. 
We  see  no  error  in  the  portion  of  the  charge  submitting 
to  the  jury  the  question  of  the  representations  that  were 
made  as  to  the  ownership  of  this  building. 

The  sixth  assignment  alleges  error  in  charging  the 
jury  that  the  amount  expended  for  repairs  and  improve- 
ments to  the  property  might  be  included  in  the  damages, 
should  they  find  for  the  plaintiff.  That  subject  has  been 
disposed  of  in  discussing  the  second  assignment  of  error. 

In  the  seventh  specification  it  is  alleged  that  the 
charge  as  a  whole  was  inadequate.  Fault  is  found  that 
the  trial  judge  did  not  refer  particularly  to  the  testi- 
mony of  the  witness  Bums.  But  comment  was  not  made 
upon  the  testimony  of  any  particular  witness.    There 


Digitized  by 


Google 


206    OHIO  VALLEY  TE.  CO.  v.  ALLISON,  Appellant 

Opinion  of  the  Court  [243  Pa. 

was  no  discrimination.  The  charge  was  fair  and  im- 
partial. We  see  no  feature  of  the  case  in  which  the  jury 
were  in  any  way  misled^  or  were  turned  aside  from  the 
real  issues  inyolved.  It  is  suggested  l)y  counsel  for  ap- 
pellants that  some  deduction  from  the  verdict  should 
have  been  made  for  the  use  of  the  property  while  it  was 
occupied  by  plaintiff.  But  no  evidence  was  offered  to 
show  what  such  use  would  have  been  worth.  The  jury 
were  instructed  that  interest  upon  the  f  1,000  of  pur- 
chase money  could  be  recovered  only  from  the  date  when 
plaintiff  gave  up  possession  of  the  property.  And  a 
claim  for  the  return  of  interest  paid  on  the  balance  of 
the  purchase  money  was  refused  by  the  trial  judge  upon 
the  ground  that  the  plaintiff  could  not  have  the  use  and 
occupancy  of  the  property,  and  at  the  same  time  secure 
a  return  of  the  interest  paid  upon  the  purchase  money. 
The  one  seems  to  have  fairly  balanced  the  other.  We 
do  not  see  that  defendants  have  any  just  cause  of  com- 
plaint at  the  manner  in  which  this  case  was  tried,  or  at 
the  result  Appellants  have  their  property  again,  and 
are  required  to  repay  to  the  plaintiff  only  the  money 
which  they  actually  received  on  account  of  the  purchase, 
and  the  additional  amounts  expended  by  plaintiff  for 
necessary  repairs,  and  for  the  cost  of  removing  tiie  goods 
from  the  premises,  and  in  the  payment  of  one  year's 
taxes. 

The  assignments  of  error  are  all  overruled,  and  the 
judgment  is  affirmed. 


McBride  v.  McNally,  Appellant. 

Negligence — SteamboatB — Paesengere — Degree  of  care — Charge 
to  jury. 

1.  A  common  carrier  of  passengers  is  charged  with  the  highest 
degree  of  care  in  caring  for  passengers  when  they  are  in  the  act 
of  boarding  his  means  of  conveyance  and  while  they  are  on  the 
means  of  conveyance  which  he  proTideSy  and  where  a  paseen^per 
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lostams  personal  injuries  in  an  accident  caused  hy  a  disarrange- 
mflnt  of  any  of  the  means  of  transportation,  the  burden  is  cast 
upon  the  carrier  to  show  that  he  was  without  fault. 

3.  The  rule  with  respect  to  the  liability  of  common  carriers  has 
been  extended  to  include  all  engaged  in  the  transportation  of  pas- 
sengers when  such  transportation  is  attended  with  danger  to  life 
tnd  limb  and  the  care  and  diligence  is  proportionate  to  the  danger 
to  the  person  carried. 

3.  One  engaged  in  the  operation  of  an  excursion  boat  which  he 
hires  to  societies  for  the  transportation  of  members  who  purchase 
tickets  from  the  societies,  will  be  subject  to  the  measure  of  liability 
for  acts  of  negligence  which  the  law  imposes  upon  common 
carriers. 

4.  In  an  action  of  trespass  to  recover  damages  for  personal  in- 
juries sustained  by  a  woman  in  consequence  of  a  fall  from  the 
gangplank  of  defendant's  excursion  steamer  which  had  been  hired 
hj  a  society  to  carry  members  who  should  purchase  tickets,  it 
appeared  that  the  gangplank  had  not  been  properly  fastened; 
that  an  effort  was  made  to  take  on  passengers  when  the  boat  was 
improperly  secured;  that  in  consequence  the  gangplank  tilted 
and  the  woman  was  thrown  into  the  stream  and  injured;  the  trial 
jndge  charged  the  jury  that  the  fact  that  the  accident  happened 
npon  some  of  the  means  of  transportation,  defendant  being  a  com- 
mon carrier,  threw  the  burden  on  the  defendant  to  satisfy  the  jury 
hj  like  weight  of  the  evidence,  as  to  how  it  occurred,  and  that  it 
ooenrred  without  negligence  on  his  part,  and  that  the  defendant 
was  held  to  the  highest  degree  of  care  in  caring  for  passengers 
wben  they  were  in  the  act  of  boarding  his  means  of  conveyance, 
and  while  they  were  on  the  means  of  conveyance,  which  he  had 
piorided.    Held,  no  error. 

Argued  Oct  21,  1913.  Appeals,  Nos.  41  and  42,  Oct 
T.,  1913,  by  defendant,  from  judgment  of  C.  P.  Alle- 
gheny Co.,  Aug.  T.,  1910,  No.  393,  on  verdict  for  plain- 
tiffs in  case  of  W.  D.  McBride  and  Margaret  E.  McBride, 
his  wife,  v.  William  McNally.  Before  Fell,  C.  J.,  Mbs- 
TRizAT,  PoTTBB,  SxEWABT  and  MosGHZiSKBB,  JJ.  Af- 
firmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Evans,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
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Verdict  for  W.  D.  McBride  for  f  1^600  and  for  Mar- 
garet E.  McBride  for  12^500  and  judgment  thereon.   De- 
fendant appealed. 

Errors  assigned  were  various  instructionB  to  the  jury, 
the  refusal  of  the  court  to  direct  a  verdict  for  defendant 
and  to  enter  judgment  for  defendant,  n.  o.  v. 

L.  C.  Barton,  with  him  Wm.  J.  Brennen,  for  appellant 

Rody  P.  Marshall,  with  him  Meredith  R.  Marshall,  for 
appellee. 

Opinion  by  Me.  Justice  Stewart,  January  5, 1914  : 
The  appellant,  operating  on  the  Ohio  river  an  excur- 
sion steamboat  of  which  he  was  owner,  had  engaged  to 
carry  the  members  of  a  certain  church  society  on  an 
excursion  up  and  down  the  river,  for  a  lump  sum.  At 
the  appointed  time  he  conducted  his  boat  to  the  ap- 
pointed landing  where  the  passengers  were  to  embark, 
and  having  landed,  with  the  bow.  of  his  boat  up  the 
stream,  extended  the  gangplank  to  admit  the  passen- 
gers. The  appellee,  Mrs.  McBride,  who  had  purchased 
a  ticket  for  the  excursion  from  the  society  started  to 
board  the  steamboat  by  way  of  this  gangplank,  when,  in 
consequence  of  the  gangplank  turning  or  tilting,  she  was 
thrown  into  the  river  and  injured.  The  action  was 
brought  to  recover  damages  for  the  injuries  she  sus- 
tained. The  negligence  complained  of  was,  first,  failure 
to  properly  and  securely  fasten  the  gangplank  at  both 
ends,  and,  second,  failure  to  properly  fasten  the  boat, 
and,  third,  the  making  an  improper  landing  for  the  pur- 
pose of  taking  on  passengers.  The  issues  of  fact  were 
determined  by  the  jury  adversely  to  the  defendant  The 
assignments  of  error  relate  to  the  instructions  of  the 
court  with  respect  to  the  law  of  the  case.  In  his  charge 
the  learned  trial  judge  gave  the  following  instructions: 
^^The  simple  fact  that  the  accident  happened,  if  it 
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htppoied  npon  some  means  of  transportation,  this  being 
a  eommon  carrier,  threw  the  burden  on  the  deflendant  to 
satisfy  yon  by  the  weight  of  the  evidence  as  to  how  it 
occurred,  and  that  it  occurred  without  negligence  on  his 
part" 

''But  if  you  find  that  she  (tiie  plaintiff)  had  bought  a 
ticket  in  the  r^ular  way  and  was  a  prospective  passen- 
ger, then  the  defendant  owed  to  her  the  duties  of  a 
passenger,  and  he  owed  her, — ^not  insurance — the  com- 
mon carrier  does  not  insure  the  safety  and  lives  of  his 
passengers;  but  he  is  held  to  the  highest  degree  of  care 
in  caring  for  them  when  they  are  in  the  act  of  boarding 
his  means  of  conveyance,  and  while  they  are  on  the 
means  of  conveyance  which  he  provides,  which  in  this 
case  was  the  steamer.'' 

The  ground  of  complaint  is  that  the  instructions 
charged  appellant  with  a  higher  degree  of  care  with  re- 
spect to  passengers  and  intending  passengers  than  the 
law  exacts  under  conditions  here;  that  the  appellant 
was  not,  at  least  pro  hac  vice,  a  common  carrier  of  pas- 
sengers, and  therefore  not  bound  to  the  highest  degree 
of  care,  but  was  simply  a  bailee  bound  to  the  exercise  of 
ordinary  care,  and  liable  only  for  ordinary  n^ligence. 
It  is  too  clear  for  discussion  that  the  appellant  with  re- 
spect to  his  engagement  to  carry  this  body  of  excursion- 
ists did  not  stand  in  the  relation  of  either  bailor  or 
bailee.  Bailment  ordinarily  implies  the  delivery  of  some 
article  of  personal  nature  for  some  purpose,  on  contract 
that  after  the  purpose  has  been  fulfilled  it  shall  be  re- 
turned to  the  bailor.  Without  delivery  over  there  can  be 
no  bailment;  the  contract  is  to  return  the  thing  deliv- 
ered when  the  purpose  has  been  served.  The  boat  in  this 
case  was  never  for  a  moment  out  of  the  possession  of 
the  appellant;  his  was  the  boat,  his  was  tiie  crew,  his 
was  the  exclusive  management  and  direction  from  be- 
ginning to  end ;  his  contract  being  simply  to  employ  the 
boat  within  certain  hours  of  a  particular  day  in  trans- 
porting persons  to  be  indicated  by  the  society  with  which 
Vol.  ccxLin— 14 
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he  was  contracting,  between  certain  indicated  points,  for 
a  lump  sum,  with  an  implied  if  not  expressed  under- 
standing that  only  those  haying  tickets  obtained  throng 
tiie  society  were  to  be  admitted  on  board.  It  is  impos- 
sible to  see  anything  in  tiiis  last  stipulation  that  would 
relieye  the  appellant  from  his  common  law  liability  as 
a  carrier  of  passengers.  The  ccmtractual  relation  ex- 
isted between  him  and  each  party  holding  a  ticket,  since 
the  society  could  only  issue  a  ticket  entitling  the  holder' 
to  transportation  as  it  had  been  authorised  by  the  ap- 
pellant, and  haying  been  so  authorized  by  him  the  so- 
ciety was  but  the  appellant's  agent;  or  it  may  be  put 
in  the  other  way  with  equal  propriety,  that  the  society 
in  making  the  contract  became  the  agent  of  the  passen- 
ger in  the  negotiation  with  tiie  appellant 

No  more  can  it  be  contended  that  the  appellant  was  a 
priyate  carrier.  His  was  an  excursion  boat,  so  referred 
to  throughout  the  case,  and  so  admitted  to  be  in  the  his- 
tory of  the  case  accompanying  the  argument  Whether 
tiie  duty  which  ordinarily  distinguishes  common  from 
priyate  carriers — ^that  of  serying  all  without  discrimina- 
tion— attached  to  him  is  immaterial.  The  one  business 
he  was  engaged  in  was  the  operation  of  his  boat  in  the 
carrying  of  passengers  for  hire,  and  the  foct  that  he  was 
so  employed  is  sufficient  to  constitute  him  a  common 
carrier.  If,  for  technical  reasons,  he  is  to  be  excluded 
from  the  class  of  common  carriers,  such  fact  will  not 
exempt  him  from  the  measure  of  liability  which  the  law 
imposes  on  these.  The  rule  with  respect  to  tiie  liability 
of  common  carriers  has  yery  wisely  been  extended  so  as 
to  include  all  engaged  in  the  transportation  of  passen- 
gers when  such  transportation  is  attended  with  danger 
to  life  or  limb,  and  tiie  care  and  diligence  is  proportion- 
ate to  the  danger  to  the  person  carried.  Technically  one 
running  and  controlling  an  eleyator  is  not  a  comm<m 
carrier  in  the  sense  tiiat  he  is  obliged  to  serye  indiscrimi- 
nately, and  yet  it  has  been  held  tiiat  because  i>er8onB 
who  are  lift^  by  eleyators  are  subjected  to  great  risks 
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to  life  and  limb^  the  pertson  running  such  elevator  muBt 
be  held  to  undertake  to  raise  such  persons  safely  as  far 
as  human  care  and  foresight  will  go.  This  is  applying 
the  same  rule  that  governs  in  case  of  public  carriers  of 
passengers,  and  it  is  approved  by  this  court  in  Fox  v. 
Philadelphia,  208  Pa.  127.  It  was  this  rule  that  the 
learned  trial  judge  applied  in  this  case.  That  his  in- 
structions with  regard  to  burden  of  proof  and  degree  of 
care  required  in  case  of  common  carrier  of  passengers 
were  correct,  is  not  questioned.  The  appellant  by  rea- 
son of  his  employment  must  be  subjected  to  the  same 
mle.  Ck>nsiderations  affecting  the  safely  of  the  public 
require  it.  We  see  no  error  in  the  record  and  the  judg- 
ment is  accordingly  affirmed. 


Wood's  Estate. 

CofUracis — Consiruciianr^AssignmenU — Equitable  asaignmenis 
^-Decedents'  estates — Distribution. 

"L  While  no  particular  words  or  form  of  instrument  are  neces- 
saiy  to  constitute  a  valid  assignment,  appropriate  words  which  in 
themselves  are  unequivocally  expressive  of  an  intention  to  transfer 
properly  are  of  such  common  usage,  that  when  these  are  not  em- 
ployed in  a  transaction  alleged  to  be  an  assignment,  the  inference 
may  be  drawn  that  they  were  not  employed  because  not  expressive 
of  the  intention  of  the  parties. 

2.  The  idea  of  assignment  is  essentially  that  of  the  transfer 
of  property  in  which  the  assignee  parts  with  the  whole  property 
in  the  thing  assigned.  An  agreement  under  which  the  supposed 
assignor  retains  any  control  over  the  fund,  authority  to  collect, 
or  power  of  revocation,  does  not  constitute  an  equitable  assign- 
ment The  transfer  must  be  of  such  a  character  that  the  holder 
of  the  fund  can  safely  pay  and  is  compellable  to  do  so,  though  f or- 
iadden  by  the  assignor. 

8.  The  distributees  under  a  will  empowered  and  directed  the 
executors  and  trustees  thereunder  to  pay  out  of  the  income  of  the 
estate  belonging  to  the  distributees  an  annual  sum  of  $3,000  to  an 
imde,  deducting  the  same  in  equal  proportions  from  the  income  of 
their  respective  aharet»  and  reserved  the  right  of  revocation  by 
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unanimous  agreement  of  said  distributees  and  without  the  oonflenl 
of  the  uncle.  Upon  the  filing  of  the  account  the  Orphans'  Gcmrl 
decreed  that  distribution  be  suspended  until  after  the  death  of  the 
uncle,  on  the  ground  that  the  direction  to  the  executors  and  trus- 
tees  amounted  to  an  equitable  assignment  to  the  uncle.  Held, 
error. 

Argued  Oct.  21,  1913.  Appeal,  No.  45,  Oct.  T.,  1913 
by  Thomas  D.  Wood,  from  decree  of  O.  C.  Allegheny  Co. 
Oct.  T.,  1912,  No.  37,  dismissing  excepticms  to  adjudica 
tion  in  Estate  of  W.  Dewees  Wood,  deceased.  Before 
Fell,  C.  J.,  Mbstrezat,  Pottkb^  Stewart  and  Mosgh 
ziSKEB,  JJ.    Reversed. 

Exceptions  to  adjudication.    Before  Miller,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  dismissed  the  exceptions. 

Error  assigned  was  the  decree  of  the  court 

Gordon  Fisher,  of  Dalzell,  Fisher  &  Hawkins,  for  ap 
pellant. 

George  E.  Shaw,  of  Reed,  Smith,  Shaw  &  Beat,  foi 
appellee. 

Opinion  by  Mr.  Justice  Stewart,  January  5, 1914 : 
By  a  written  agreement  under  seal,  the  children  anc 
distributees  under  the  will  of  W.  Dewees  Wood,  in  con 
sideration  of  mutual  promises,  and  of  loye  and  affectioi] 
authorized  and  empowered  the  executors  and  trustee 
under  said  will  to  pay  out  of  the  income  of  the  estate  ii 
their  hands  to  Charles  Oilpin,  a  maternal  uncle,  ai 
annual  sum  of  |3,000.00,  or  so  much  thereof  as  shouL 
accrue  and  be  payable  to  the  subscribers,  deducting  th 
same  in  equal  portions  from  their  respective  shares ;  th 
payment  of  said  annual  sum  to  be  a  complete  discharg 
and  acquittance  to  the  executors  for  the  respective  poi 
tions  thereof,  to  be  deducted  from  the  respective  share 
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in  said  income.  Acting  under  the  authority  thus  given, 
the  executors  of  the  will  have  from  time  to  time  paid  to 
Mr.  OUpin  this  annual  sum.  A  second  account  of  the 
executors  exhibiting  a  large  balance  of  inc(»ne  has  been 
filed  and  confirmed;  and  this  balance  is  now  for  dis- 
tribution. No  claim  for  participation  therein  has  been 
made  by  any  except  the  distributees  under  the  will.  At 
the  audit  the  executors  submitted  the  above  in  part  re- 
cited agreement  of  the  children  and  distributees,  only, 
however,  for  the  purpose  of  having  it  decided  what,  if 
any,  effect  it  could  have  on  the  distribution  of  the  fund 
in  their  hands.  Charles  Oilpin  being  still  living,  the 
conrt  held  that  distribution  should  be  suspended  until 
his  death,  and  decreed  that  the  funds  should  be  paid  to 
the  executors  as  trustees  for  the  benefit  of  Charles  Oil- 
pin  under  and  by  virtue  of  the  agreement  referred  to. 
From  this  decree  one  of  the  legatees  under  the  will  has 
appealed.  The  view  that  prevailed  with  the  learned 
judge  of  the  Orphans'  Court  and  influenced  his  decision, 
was,  that  the  written  agreement  of  the  distributees  was 
in  effect  an  equitable  assignment  of  so  much  of  dece- 
dent's estate  to  which  they  are  entitled  as  would  yield 
in  the  executors'  hands  f3,000.00  annually  for  the  bene* 
fit  of  Mr.  Oilpin.  If  this  view  be  correct  then  the  decree 
entered  in  the  case  was  entirely  proper,  even  though  it 
result  in  vexatious  delay  for  which  the  distributees 
themselves  would  alcme  be  responsible.  But  we  cannot 
agree  that  the  view  taken  of  the  transaction  by  the  court 
is  correct  As  we  read  it,  it  is  nothing  more  than  an 
executory  agreement  between  the  parties  that  they  to- 
gether, all  contributing  alike,  will  provide  an  annual 
mam  for  the  comfort  of  their  uncle;  and  as  we  view  it, 
the  provision  that  their  distributive  shares  in  the  estate 
riiould  be  so  employed  so  far  as  they  would  reach,  and 
antiiorizing  and  empowering  the  executors  to  so  apply 
them^  was  introduced  solely  with  a  view  to  promote  their 
own  convenience.  It  is  purdy  a  question  of  interpreta- 
tion,  and  the  thing  to  ascertain  is  the  intention  of  the 
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parties  to  tiie  instrament,  it  being  strictly  inter  esse.  It 
is  to  be  remarked^  first,  that  the  agreement  as  written 
says  nothing  in  express  terms  about  assigning  anything; 
it  is  entirely  lacking  in  words  which  import  a  transfer 
of  any  property.  True  no  particular  words  or  form  of 
instrument  is  necessary  to  constitute  a  valid  assignment; 
but  appropriate  words  which  in  themselves  are  so  un- 
equivocally expressive  of  an  intention  to  transfer  prop- 
erty are  of  such  conmion  usage,  that  when  these  are  not 
employed  in  a  transaction  of  this  kind,  a  very  reasonable 
inference  would  be  that  they  were  not  employed  be- 
cause not  expressive  of  the  intention  of  the  parties.  In 
the  next  place,  the  idea  of  an  assignment  is  essentially 
that  of  the  transfer  of  property,  in  which  the  assignor 
parts  with  the  whole  property  in  the  thing  assigned. 
That  the  parties  to  this  agreement  had  no  intention  of 
transferring  property  or  property  rights  to  Oilpin  is 
manifest  we  think  from  the  following  provision  in  the 
agreement: 

^^The  agreement  shall  become  binding  upon  the  execu- 
tion by  three  or  more,  and  shall  be  revocable  by  unani- 
mous agreement  of  the  subscribers  without  the  consent 
of  Charles  Oilpin." 

If  an  assignment,  then  the  property  passed  from  the 
assignors  beyond  their  power  to  reclaim.  The  express 
reservation  of  the  right  to  discontinue  and  dissolve  the 
agreement  at  any  time,  is  so  wholly  inconsistent  with 
the  assignment  of  tiie  property,  as  to  be  persuasive  in 
itself  that  the  whole  purpose  of  the  agreement  was  to 
create  mutual  personal  obligations  for  the  payment  in 
fixed  proportions  of  a  specified  sum  annually  to  Charles 
Oilpin,  and  not  to  create  any  right  in  him.  Again,  the 
provision  in  the  agreement  empowering  the  executors  to 
pay  directly  to  Oilpin  rather  than  themselves,  we  can 
only  regard  as  having  been  introduced  for  the  conven- 
ience of  the  contracting  parties.  The  executors  were 
not  the  ag^its  or  representatives  of  Oilpin,  but  they 
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were  the  agents  of  the  party  to  the  agreement,  made  so 
by  the  agreement  itself. 

^'Where  the  supposed  assignor  retains  the  subject 
imder  his  own  control  by  delivering  the  order,  not  to  the 
assignee,  but  to  his  own  agent,  the  transaction  is  not 
allowed  to  have  the  effect  of  an  equitable  assignment'' 
2  Am.  &  Eng.  Ency.  of  Law  1061,  and  authorities  there 
cited. 

The  executors  here  stand  in  no  other  relation  tiian  the 
chosen  representatives  of  the  parties  to  the  agreement, 
through  whom  the  bounty  they  agree  to  extend  should 
be  paid  to  the  party  entitled  to  be  benefited.  It  is  of  no 
legal  consequence  that  these  representatives  were  to 
make  payment  out  of  the  particular  fund  belonging  to 
the  parties  to  the  agreement  and  which  was  in  charge  of 
the  executors. 

^^An  agreement  to  pay  out  a  particular  fund  however 

clear  in  its  terms,  is  not  an  equitable  assignment 

The  assignor  must  not  retain  any  control  over  the  fund, 
any  authority  to  collect,  or  any  power  of  revocation.  If 
he  does,  it  is  fatal  to  the  claim  of  the  assignee.  The 
transfer  must  be  of  such  a  character  that  the  fund  holder 
can  safely  pay  and  is  compellable  to  do  so,  though  for- 
bidden by  the  assignor'' :  Christmas  v.  Bussell,  81  U.  S. 
69,  70. 

For  the  reasons  stated  we  are  of  opinion  tiiat  however 
binding  the  agreement  here  set  up  may  be  as  to  the  par- 
ties to  it,  it  transfers  no  property  right  in  tiie  fund  now 
for  distribution  to  any  one  outside,  and  that  for  any- 
thing therein  contained,  the  fund  in  court  belongs  to  the 
distributees  under  the  will.  The  decree  here  complained 
of  is  reversed  and  distribution  is  ordered  according  to 
the  terms  of  the  will. 
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Clancy  v.  McKees  Bocks  Borough,  Appellant. 

Negligence — Municipalitiee — Damgerime  tidewalJes — Death — In- 
ioxicatian  of  deceased — Evidence — Circumetaniial  evidence. 

1.  In  an  action  to  recover  damages  for  a  death  alleged  to  have 
been  caused  by  defendant's  negligence,  the  burden  is  upon  the 
plaintiff  to  produce  evidence  which  would  justify  a  finding  that 
the  negligenoe  of  the  defendant  was  the  sole  producing  and  proxi- 
mate cause  of  the  death,  and  in  the  absence  of  direct  proofe  the 
evidence  must  be  such  as  reasonably  to  justify  that  conclusion 
alone. 

2.  Where  in  such  action  the  only  evidence  of  negligence  is  cir- 
cumstantialy  and  inferences  can  reasonably  be  drawn  from  the 
testimony  that  would  lead  equally  as  well  to  the  conclusion  that 
the  death  was  due  to  other  causes,  the  finding  of  the  jury  repre- 
sents nothing  more  than  a  guess  or  conjecture  upon  the  essential 
point,  and  a  verdict  for  plaintiff  in  such  case  will  not  be  sustained. 

8.  The  element  relied  on  to  justify  a  finding  that  loss  of  life 
was  due  to  a  particular  act  of  negligence,  in  the  absence  of  direct 
testimony  of  eye-witnesses,  is  the  natural  instinct  which  leads  men 
in  their  sober  senses  to  avoid  injury  and  preserve  life.  The  cir- 
cumstance that  the  man  who  met  his  death  was  sober  and  able  to 
control  his  actions  and  presumably  did  not  do  anything  out  of  the 
usual  and  ordinary  course  which  would  be  pursued  under  like  sur- 
roundings by  a  man  in  his  sober  sense,  is  the  controlling  element 
in  determining  whether  the  evidence  is  sufficient  to  sustain  a  ver- 
dict; but  this  presumption  will  not  be  given  effect  in  the  case  of 
a  man  who  admittedly  was  not  in  his  sober  senses  at  the  time  of 
the  accident. 

4.  In  an  action  of  tre^ass  to  recover  damages  for  the  death 
of  plaintiff's  husband,  it  i^peared  that  deceased  had  been  found 
dead  at  the  foot  of  a  declivity  adjacent  to  a  street  in  defendant 
borough.  Plaintiff  alleged  that  defendant  had  maintained  a  de- 
fective, unsafe  and  unguarded  sidewalk  at  the  edge  of  this  slop^ 
the  condition  of  which  was  responsible  for  her  husband's  death. 
There  were  no  eye-witnesses  of  the  accident  and  plaintiff  relied 
upon  circumstantial  evidence  to  prove  her  case.  It  appeared  that 
deceased  late  in  the  evening  had  been  seen  walking  in  a  badly 
intoxicated  condition  on  the  sidewalk  above  the  spot  where  his 
body  was  subsequently  found;  there  was  no  expert  testimony  as 
to  the  cause  of  death,  but  lay  witnesses,  one  of  whom  was  an 
undertaker  and  another  a  railroad  man,  gave  their  opinion  ibat 
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dttth  had  resulted  from  a  hroken  neck.  '  Held,  that  the  eridence 
did  not  lead  to  the  cooduaion  that  death  was  caused  hy  the  negli- 
genoe  of  the  defendant,  and  judgment  upon  a  verdict  for  plaintiff 
was  reversed. 

Argued  Oct.  21,  1918.  Appeal,  No.  47,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Sept  T.,  1910,  No.  498,  on  verdict  for  plaintifr  in  case 
of  Emma  B.  Olancy  v.  The  Borough  of  McKees  Bocks. 
Before  FnL,  C.  J.,  Mistrszat,  Pottbb,  Stiwast  and 
MofiOHZiSKBB,  JJ.    Bevaraed. 

Treapaaa  to  recover  damages  for  the  death  of  plain- 
tiff's husband.    Before  Davis,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |2,250  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  the  refusal  of  the  court  to  direct 
a  verdict  for  defendant  and  to  enter  judgment  for  de- 
fendant n.  o.  V. 

Edward  F.  Duffy,  for  appellant 

L.  K.  Porter,  of  L.  K.  A  8.  C.  Porter,  with  him  Morse 
J.  Keller,  for  appellee. 

Opinion  by  Mb.  Jusnon  Mosohziskbb^  January  5, 
1914: 

On  June  11, 1910,  between  5  and  6  o'clock  in  the  morn- 
ing, Lawrence  CHancy,  the  plaintifFs  husband,  was  found 
dead  at  the  foot  of  a  declivity  or  slope  adjacent  to  Island 
avenn^  a  street  in  the  defendant  borough.  The  plaintiff 
alleged  that  the  defendant  maintained  a  defective,  un- 
safe and  unguarded  sidewalk  on  the  top  and  at  the  edge 
of  this  slope,  and  she  recovered  a  verdict  upon  the  theory 
tkat  her  husband's  death  was  due  to  this  act  of  negli- 
gence. Judgment  was  entered  accordingly,  and  the  de- 
fendant has  appealed. 
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There  were  no  ^e-witnesses  to  the  event,  and  tiie 
plaintifl  depended  upon  the  surrounding  circumstances 
to  sustain  the  finding  comprehended  in  tiie  verdict  that 
her  husband's  death  was  attributable  to  the  negligence 
of  the  defendant    When  we  confine  our  attention  to  the  * 
evidence  .relied  upon  by  the  plaintUf,  and  assume  its 
acceptance  by  the  jury,  it  shows  the  fc^owing  facts, 
upon  which  the  verdict  must  stand  or  fall :   Olancy  was 
last  seen  alive  June  10, 1910,  between  9 :  30  and  10  P.  M.,  > 
on  Island  avenue,  walking  toward  and  about  200  feet 
distant  from  the  spot  where  his  body  was  subsequently 
found;  at  that  time  he  was  badly  intoxicated  and  had 
been  for  some  hours,  although  he  was  able  to  walk; 
Island  avenue  was  graded  and  improved  to  its  full  width 
by  a  fill  of  twelve  feet  above  the  abutting  property;  the 
sidewalk  was  about  nine  feet  wide,  paved  with  brick  and 
supported  by  a  cribbing  of  ties;   the  cribbing  made  a 
perpendicular  fall  from  the  pavement  of  over  two  and 
one-half  feet,  from  which  the  embankment  sloped  fifteen 
or  twenty  feet  into  the  property  where  the  body  was 
discovered;    this  property  was  unfenced  and  immedi- 
ately accessible  by  at  least  one  other  nearby  open  public 
way;  a  shallow  box  or  drain  extended  along  the  foot  of 
the  slope,  and  when  Olancy  was  found  his  head  was  on 
the  drain  and  his  feet  pointed  toward  the  slope ;  the  side- 
walk in  the  immediate  vicinity  was  ''wavy,''  some  of  the 
bricks  being  loose  and  others  out  of  place,  and  there  was 
no  guard-rail  along  the  embankment,  which  condition 
had  existed  for  a  considerable  length  of  time ;  there  were 
two  large  electric  arc  lights,  one  about  200  and  the  other 
300  feet  away  from  tiie  point  in  question,  and  the  fires 
of  manufacturing  establishments  in  the  neighborhood 
shed  more  or  less  light    There  was  no  expert  testimony^ 
but  certain  lay  witnesses,  one  of  whom  had  had  expe- 
rience with  dead  bodies  as  an  undertaker,  and  another 
as  a  railroad  man,  gave  the  opinion  that  death  was  due 
to  a  broken  neck.    Some  of  the  witnesses  who  found  the 
body  stated  that  it  was  cold,  but  one  said  that  it  was  ^Hi 
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little  wee  bit  wann/'  and  the  only  witness  who  expressed 
a  Tiew  as  to  how  long  life  had  been  extinct  was  the  one 
with  the  undertaker's  experience;  he  said,  ^^four  or  five 
hours."  One  of  the  witnesses  who  last  saw  Glancy  alive 
said  that  he  followed  him  alcmg  Island  avenue,  after  the 
deceased  had  a  start  of  about  three  minutes,  and  got  no 
trace  of  him ;  but  he  further  stated,  that  in  the  interval 
Olancy  had  time  to  go  beyond  the  point  where  his  body 
was  subsequently  found,  adding,  that  he  could  have  gone 
to  another  saloon  above  that  point  and  back  again  before 
the  witness  commenced  his  observations. 

It  is  not  clear  that  the  position  and  condition  of  the 
sidewalk  at  this  particular  location  was  such  as  to  make 
the  absence  of  a  guard-rail  negligence;  but,  for  the  pur- 
poses of  the  present  review,  we  will  assume  that  the  jury 
could  have  found  that  the  defendant  borough  was  at 
fault  in  this  respect  We  are  of  opinion,  however,  that 
the  evidence  depended  upon  is  not  sufficient  to  justify 
or  sustain  the  conclusion  that  Olancy's  death  was  prop- 
erly attributable  to  this  alleged  negligence,  for  even 
thou^  the  proofs  be  viewed  in  the  light  most  favorable 
to  the  plaintiff,  yet,  a  reasonable  mind  desiring  only  to 
ascertain  the  actual  facts  would  not  necessarily  come 
to  the  conclusion  that  the  deceased  accidentally  fell  over 
the  unguarded  slope  or  that  he  was  tripped  by  the  de- 
fects in  the  pavement  and  precipitated  down  the  de- 
clivity; so  far  as  the  evidence  goes,  it  may  as  well  be 
that  this  drunken  man  started  down  the  incline  for  some 
imdisclosed  purpose,  and  slipped  and  fell ;  or,  it  may  be 
that  he  got  an  the  vacant  property  where  his  body  was 
found  in  anoHier  way,  and  stumbled  while  attempting  to 
ascend  the  slope. 

The  burden  was  upon  the  plaintiff  to  produce  evidence 
which  would  justify  a  finding  that  the  negligence  of  the 
defendant  was  the  sole  producing  and  proximate  cause 
of  her  husband's  death,  and  in  the  absence  of  direct 
proofs,  the  evidence  relied  upon  would  have  to  be  such 
ss  reascmably  to  justify  that  conclusion  alone;  where^ 


Digitized  by 


Google 


220  GLANCT  v.  MoKEBS  ROCKS  BOBOUGm,  Appellant 

Opmion  of  the  Ooort  [243  Pa. 

KB  lier^  inferettces  can  reamnaUy  be  drawn  frcMH  the 
testimony  that  would  lead  equally  as  well  to  other  c<m- 
eluaiona,  the  finding  of  the  jury  represents  nothing  more 
than  a  guesa  <»r  conjecture  upon  this  essential  point; 
and  a  y^*dict  cannot  be  rastained  under  these  circum- 
stances.    (Stringert  v.  Boss  Township,  179  Pa.  614; 
Bunkle  y.  Pittsburgh,  238  Pa.  349.)    Wkile,  beginning 
with  Allen  y.  Willard,  67  Pa.  374,  we  haye  repeatedly 
affirmed   yerdicts  based   on   circumstantial   eyidence, 
where  they  comprehended  a  finding  that  the  loss  of  a 
life  was  solely  due  to  a  particular  act  of  negligence,  yet, 
in  those  cases  the  element  most  frequently  called  atten- 
tion to  in  order  to  justify  such  a  finding  in  the  absaace 
of  direct  testimony  by  eye-witnesses  is,  ^^the  natural  in- 
stinct which  leads  men  in  their  sober  senses  to  ayoid  in- 
jury and  preserye  life.''   An  exBmination  of  the  authori- 
ties in  question  will  show  that,  in  each  instance  where 
the  facts  at  all  approximate  those  of  the  present  case, 
the  circumstance  that  the  man  who  met  his  death  was 
sober  and  able  to  control  his  actions,  and,  therefore,  pre- 
sumably did  not  do  anything  out  of  the  usual  and  ordi- 
nary course  which  would  be  pursued  under  like  sur- 
roundings by  a  man  in  his  ^^sober  senses,"  really  was  the 
ccmtrolling  element  in  determining  that  the  eyidence 
was  sufficient  to  sustain  the  yerdict  (see,  ScrantCMi  y. 
Dean,  2  W.  N.  C.  467;  McManamon  y.  Hanoyer  Town- 
ship, 232  Pa.  439;  Welsh  y.  Erie  &  Wyoming  Valley  B. 
B.  Ck>.,  181  Pa.  461.    Also  see,  Mooney  y.  Pennnylyania 
Bailroad  Co.,  203  Pa.  222) ;  and  we  know  of  no  instance 
where  this  presumption  has  been  giyen  effect  in  the  case 
of  a  man  who  admittedly  was  not  in  his  ^^sober  senaes." 
It  may  be,  as  suggested  by  the  appellant,  that  tbe 
plaintiffs  husband  carelessly  reded  off  the  edge  of  tlie 
payement  upon  which  he  was  walking;  we  do  not,  how- 
eyer,  rule  this  case  on  the  theory  of  contributory  neg^- 
grace,  but  rather  on  the  abs^ice  of  proofs  from  whicli  it 
could  justifiably  be  found  that  the  eyent  leading  to  the 
loss  of  this  life  was  occasioned  by  negligence  of  the  de- 
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fendant  In  diort^  the  eridence  relied  upon  fails  reason- 
ably to  c<mnect  the  defendant's  allied  negligence  with 
the  presence  of  Olancy's  body  at  the  foot  of  the  embank- 
ment in  such  a  way  as  to  afford  the  basis  for  a  fair  pre- 
sumption that  it  was  the  cause  of  his  death;  hence,  the 
Terdict  cannot  stand. 

In  a  case  of  this  character,  the  coroner's  physician  or 
some  other  competent  medical  man  should  have  been 
called  to  prove  the  particular  ailment  which  produced 
death.  The  deceased  may  have  died  from  a  broken  neck, 
and  for  the  purposes  of  this  review  we  have  assumed  that 
he  did,  yet,  in  point  of  fact,  the  evidence  shows  that  he 
was  sorely  battered  and  bruised  in  a  fight  or  frcHn  some 
other  cause  when  last  seen  alive,  and  the  exact  ailment 
which  actually  produced  death  was  not  satisfactorily 
shown ;  but,  whatever  it  was,  and  whatever  undisclosed 
events  led  to  it,  a  reading  of  the  testimony  brings  the 
conviction  that  in  all  probability  this  unfortunate  man 
was  the  victim  of  conditions  brought  about  by  his  own 
excesses,  and  for  this  the  defendant  cannot  be  held  re- 
sponsible. 

The  assignments  of  error  are  sustained;  the  judg* 
ment  is  reversed  and  is  here  entered  for  the  defendant 


Wright  V.  Linhart,  Appellant 

Judgments — Opening  judgments — Findings  of  fact— Appeals. 

1.  The  findings  of  fact  of  a  judge  on  conflicting  evidence  will 
not  be  disturbed  except  for  error  clearly  shown. 
'  2.  An  application  to  open  a  confessed  judgment  is  addressed  to 
the  equitable  powers  of  the  court,  and  it  rests  with  the  complainant 
to  make  out  a  case  that  would  justii^  a  decree  in  his  favor.  Where 
the  evidence  is  conflicting,  and  the  decision  depends  entirely  on  the 
eredibilily  of  witnesses,  the  condusion  of  die  lower  court  that 
the  defendant  was  not  entitled  to  relief  wiU  not  be  reversed. 
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JxidgTMnU^-JudgmenU  hy  eanf&$9io9k^^p§ning  judgmeni^DiB' 
charge  of  niU  to  open. 

8.  Upon  a  petition  for  a  rule  to  open  a  judgment  confessed  fay 
warrant  of  attorn^  alleging  that  petitioner  had  been  fraudulently 
induced  by  the  representations  of  the  plaintiff  to  execute  a  judg- 
ment note  for  $8,000,  at  a  time  when  she  was  unable  to  read  be- 
cause of  the  loss  of  her  glasses,  and  that  she  in  fact  owed  only 
$800,  the  eridence  as  to  the  truth  of  the  facts  alleged  was  con- 
flicting and  the  decision  depended  upon  the  credibility  of  th 
witnesses.    The  court  discharged  the  rule.    Held,  no  error. 

Argued  Oct.  21,  1913.  Appeal,  No.  54,  Oct  T.,  1913, 
by  defendant,  from  order  of  C.  P.  Allegheny  Co.,  Oct 
T.,  1912,  No.  71,  discharging  a  role  to  open  a  confessed 
judgment  in  case  of  B.  B.  Wright  v.  Annie  M.  Linhart 
Before  Fbll,  C.  J.,  Mbstrbzat,  Pottbb,  Btbwart  and 
MoscHZiSKBB,  JJ.    Affirmed. 

Bule  to  open  judgment  upon  a  single  bill  confessed  b} 
warrant  of  attorney.    Before  Shafbr,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  discharged  the  rule.    Defendant  appealed. 

Error  assigned,  among  others,  was  in  discharging  the 
rule. 

Morton  Hunter,  for  appellant 

J.  8.  Christy,  for  appellee. 

Pbb  Cubiam,  January  5, 1914 : 

This  appeal  is  from  an  order  discharging  a  rule  tc 
open  a  judgment  entered  by  warrant  of  attorney  on  i 
note  for  |3,000.  The  issue  raised  by  the  petition  oi 
which  the  rule  was  granted  and  the  answer  thereto  waf 
whether  the  defendant  had  been  fraudulently  inducec 
by  the  representation  of  the  plaintiflF  made  at  a  time 
when  she  was  unable  to  read  because  of  the  loss  of  hei 
glasses,  to  sign  the  note  on  which  judgment  was  en 
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teredy  when  she  owed  only  |300.  The  decision  depended 
entirely  on  the  credibility  of  witnesses  and  the  learned 
judge  who  heard  the  case  fonnd  from  a  careful  consid- 
eration of  all  the  testimony,  that  the  defendant  was  not 
entitled  to  the  relief  prayed  for.  In  the  conclusion  an- 
nonnced  by  him  we  fully  concur.  But  if  a  doubt  was 
created  as  to  the  correctness  of  the  conclusion,  it  would 
not  be  ground  for  reversal.  The  findings  of  a  judge  on 
conflicting  evidence  will  not  be  disturbed  except  for 
enoT  clearly  shown :  Bteinmeyer  v.  Siebert,  190  Pa.  471. 
An  application  to  open  a  confessed  judgment  is  ad- 
dressed to  the  equitable  powers  of  the  court  and  it  rests 
with  the  complainant  to  make  out  a  case  that  would 
jnstify  a  decree  in  his  favor.  A  mere  conflict  of  evidence 
is  not  sulficient  for  this.  Upon  appeal  to  this  court  the 
question  to  be  determined  is  whether  in  view  of  all  the 
evidence  it  can  be  said  that  the  discretion  of  the  Court 
of  Ck)mmon  Pleas  has  not  been  rightly  exercised :  Wer- 
net's  App.,  91  Pa.  319;  Jenkintown  National  Bank's 
App.,  124  Pa.  337;  Augustine  v.  Wolf,  215  Pa.  558. 
The  order  appealed  from  is  affirmed. 


Mars  Na^tional  Bank  v.  Hughes,  Appellant. 

JudgmenU — WarranU  of  €diomey  io  confess  judgments — Cor- 
tseHon  of  errors  and  mistdkes — Amendmenis-^PracHce,  C^  P. 

1.  After  a  judgment  has  been  confessed  by  yirtue  of  a  power 
of  attorney  the  warrant  becomes  functus  officio.  Neither  the  court, 
ths  prothonotary,  nor  the  attorn^  who  confessed  the  judgment  has 
power  to  do  any  act  which  would  haye  the  effect  of  giving  yitality 
to  the  exhausted  power. 

2.  For  errors  in  the  entiy  of  such  a  judgment  or  for  the  correc- 
tion of  clerical  mistakes,  application  should  be  made  to  the  court 
to  correct  the  original  judgment  so  as  to  make  it  conform  to  the 
facts,  not  to  enter  a  new  judgment. 

8.  Where  a  judgment  was  confessed  by  virtue  of  a  warrant  of 
tttomey  but,  through  a  clerical  error,  for  a  smaller  sum  than  the 
note  and  warrant  of  attorn^  authorised,  and  the  court  allowed 
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the  plaintiff  to  amend  his  deelaration,  and  confeuion  of  judgment 
and  entered  an  amended  judgment  for  the  pvogei  sum,  the  firsi 
Judgment  was  merged  in  the  second  which  was  irregular  and  void 
able,  but  as  it  appeared  that  the  amended  declaration  was  suffi 
cient  to  sustain  an  action  on  the  note,  an  order  was  entered  di 
recting  the  court  below  to  open  the  judgment  so  as  to  let  th< 
defendant  into  a  defense. 

Argued  Oct.  22,  1912.  Appeal,  No.  58,  Oct,  T.,  1913 
by  defendant,  from  order  of  C.  P.  Allegheny  Co.,  Oct.  T. 
1912,  No.  601,  refusing  to  open  a  confeflsed  judgment  ii 
case  of  Mars  National  Bank,  a  corporation,  v.  Benjamii 
W.  Hughes.  Before  Fill,  C.  J.,  Mbstrbzat,  Potteb 
Elkin  and  Mosghziskbi,  JJ.    BeYersed. 

Rule  to  open  judgment  confessed  by  Tirtue  of  a  wai 
rant  of  attorney. 

From  the  record  it  appeared,  that  by  virtue  of  a  wai 
rant  of  attorney  judgm^it  for  |6,066.27  had  been  en 
tered  by  confession  against  the  defendant  on  a  note  fo 
16,000.00;  the  judgment  included  debt,  interest,  attoi 
ney's  commission  and  costs;  thereafter  defendant  peti 
tioned  for  a  rule  to  open  the  judgment  The  judgmen 
plaintiff  petitioned  for  leave  to  amend  his  declaratioi 
and  the  confession  of  judgment,  and  for  an  amendmen 
of  the  judgment  so  that  it  riiould  include  the  sum  o 
1302.75,  attorney's  commission  for  collection  which  ha< 
been  computed  erroneously  at  130.27  instead  of  |302.7£ 
An  amended  declaration  for  f6,357.72  with  an  amende 
confession  of  judgment  was  attached  to  the  petitior 
The  court  refused  to  open  the  judgment,  allowed  th 
amendment  of  the  declaration  and  confession  of  jud^ 
ment  and  amended  the  judgment  so  that  it  finally  stoo< 
for  16,357.75.    Defendant  appealed. 

Errors  assigned  were  in  discharging  the  rule  to  opei 
the  judgment,  in  making  absolute  the  rule  to  amend  th 
declaration  and  confession  of  judgment,  and  in  enterinj 
the  amended  judgment 
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W.  Clyde  Grubhs,  with  him  Walter  G.  Cratoford,  for 
appellant 

Clarence  M.  Cooke,  with  him  0.  B.  Cooke,  for  ap- 
pellee. 

Opinion  by  Mb.  Justice  Elkin,  January  5, 1914: 
When  the  first  judgment  was  entered  pro  confesso, 
the  power  of  attorney  was  exhausted  and  the  warrant 
became  iunctus  officio.  After  the  entry  of  the  first  judg- 
ment, neither  the  court,  the  prothonotary,  nor  the  attor- 
ney who  confessed  the  judgment,  had  power  to  do  any 
act  which  would  have  the  eflfect  of  giving  vitality  to  an 
exhausted  power.  This  is  a  settled  rule  of  law  in  Penn- 
sylvania and  has  been  recognised  by  our  courts  for  a 
century.  In  recent  years  it  was  reasserted  in  Philadel- 
phia V.  Johnson,  208  Pa.  646;  Com.  v.  Massi,  225  Pa. 
548;  Bellevue  Boro.  v.  Hallett,  234  Pa.  191.  As  the 
record  stands  the  first  judgment,  which  was  properly 
entered  under  the  power  of  attorney,  was  merged  in  the 
second  judgment  which  is  clearly  irregular  and  voidable 
at  the  instance  of  defendant  PlaintifF  mistook  its 
remedy  when  it  filed  a  petition  to  amend  the  original 
declaration  and  confession  of  judgment.  At  that  time 
the  power  had  been  exercised  and  the  note  reduced  to 
judgment.  For  errors  in  the  entry  of  the  judgment,*  or 
for  the  correction  of  clerical  mistakes,  application  should 
have  been  made  to  the  court  to  correct  the  original  judg- 
ment to  conform  to  the  facts,  but  this  was  not  done. 
The  cases  relied  on  by  counsel  for  appellee  relate  to  the 
correction  of  judgments  by  the  court  having  jurisdiction 
of  the  same.  In  the  present  case  the  plaintiff  in  the 
court  below  asked,  not  for  the  correction  of  the  judg- 
ment, but  for  an  amendment  of  the  warrant  of  attorney 
to  confess  it.  This  could  not  be  done  because  the  power 
at  that  time  was  exhausted.  After  the  amendment  was 
allowed  without  notice  to  appellant,  an  amended  decla- 
ration was  filed  and  a  second  judgment  was  confessed 
Vol.  ooxLni— 15 
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on  the  original  power  of  attorney.  The  second  judg- 
ment BO  confessed  and  entered  cannot  stand  against  ap- 
pellant when  he  asks  that  it  be  opened  on  the  ground  of 
being  irregular  and  voidable.  The  amended  declaration 
is  in  correct  form  and  may  be  treated  as  a  proper  plead- 
ing in  a  suit  brought  on  the  note,  but  the  amended  con- 
fession of  judgment  must  be  deemed  a  nullity.  In  this 
state  of  the  record  the  parties  may  proceed  as  if  the  suit 
were  on  an  original  note  without  a  warrant  of  attorney 
to  confess  judgment.  The  defendant  can  make  any  de- 
fense available  to  him  under  the  law.  While  the  record 
is  unsatisfactory  in  that  the  entry  of  the  second  judg- 
ment upon  a  power  of  attorney  already  exhausted  was 
irregular  and  voidable,  the  amended  declaration  itself  is 
sufBcient  to  sustain  an  action  on  the  note,  and  in  our 
opinion  this  is  the  best  disposition  of  the  case  in  order 
that  all  parties  may  have  an  opportunity  to  be  heard 
upon  the  merits. 

Judgment  reversed  and  directed  to  be  opened  with  a 
(MTOcedendo. 


Fulmar's  Estate. 


Deeedenfg  0$iatw— Executors  and  adnUniairaton^^Daio  a/  <ltf- 
trihution — Unauthorized  acts — Surcharge. 

1.  Where  a  will  showed  that  the  testator  contemplated  a  settle* 
ment  of  his  estate  within  three  years  from  the  date  of  his  death, 
but  the  executor  by  trading  in  the  real  estate  and  securities  pro- 
longed the  period  of  distribution  several  years,  whereby  losses  re- 
sulted, the  court  made  no  error  in  surcharging  the  executor  witfa 
such  losses  and  with  payments  for  which  the  estate  was  not  liaUa 

Practice,   Supreme    CoUrt-^Appeala—Decree—Auignmenie   oj 


'2.  An  appeal  from  a  daeree  of  distrilmtimi  of  the  Orphans' 
ODurt  is  defective  where  the  decree  has  not  been  assagned  as  enor. 


r 


Argaed  Oct  22, 1913^  Appeal,  No.  69,  Oct  T.,  1918, 
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1014.]  Statement  of  Facts — Opinion  of  the  Court 
by  E.  E.  Fulmer,  Executor,  from  the  decree  of  0.  C. 
Alleg^ieny  Co.,  Sept  T.,  1912,  No.  57,  surcharging  the 
executor  in  Estate  of  Oeorge  8.  Fulmer,  deceased.  Be- 
fore Fbll,  G.  J.,  Mktbezat,  Pottbb,  Elkin  and  Mosgh- 
zssKBB,  JJ.    Affirmed. 

Exceptions  to  adjudication.    Before  Miller,  J. 
The  opinion  bf  the  Supreme  Court  states  the  facts. 
The  court  dismissed  the  exceptions. 

Errors  assigned  were  in  overruling  various  exceptions 
to  the  findings  of  the  auditing  judge. 

J.  H.  W.  Simpson,  with  him  E.  E.  Fulmer,  for  appel- 
lant 

John  E.  Winner,  of  Brown  d  Winner,  with  him  Trim- 
ble  d  Chalfant,  Reed,  Smith,  Shatc  d  Beat,  and  Robert 
M.  Ewing,  for  appellee. 

Opinion  bt  Mb.  Justice  Elkin,  January  5, 1914 : 
This  appeal  might  very  well  be  dismissed  on  the 
ground  that  the  decree  of  distribution  has  not  been  as- 
signed for  error.  This  was  a  final  decree,  and  when  the 
exceptions  were  overruled,  the  decree  remained  as  the 
final  act  of  the  court  in  the  distribution  of  the  estate. 
The  overruling  of  each  of  the  exceptions  was  also  assign- 
able as  error,  but  the  decree  of  distribution  should  have 
been  included  in  the  assignments.  However,  we  do  not 
rest  our  decision  upon  the  failure  of  appellant  to  assign 
the  decree  of  distribution  as  error.  We  have  examined 
with  care  the  whole  record  for  the  purpose  of  satisfying 
onr  minds  as  to  the  merits  of  the  controversy  and  to  see 
whether  any  injustice  was  done  the  executor  by  the  sur- 
charges directed  to  be  made  against  him  by  the  learned 
auditing  judge.  It  would  serve  no  useful  purpose  to 
enter  into  a  discussion  of  the  many  complicated  matters 
efwieeted  with  appellant's  handling  of  the  estate.    The 


Digitized  by 


Google 


228  FULMEB'S  ESTATE. 

Opinion  of  the  Court  [243  Pt. 

testator  contemplated  the  settlement  of  his  estate  by  his 
executor  within  three  years  from  the  date  of  his  death, 
but  the  executor  failed  to  follow  this  direction,  and  by 
a  course  of  dealing  and  trading  in  the  real  estate  and 
securities  belonging  to  the  estate,  he  assumed  the  re- 
sponsibility of  prolonging  the  time  for  distribution  sev- 
eral years,  and  by  so  doing  losses  resulted  for  which  he 
is  liable  to  account  as  the  court  below  directed.  Indeed 
as  we  view  the  record  the  learned  auditing  judge  treated 
the  accountant  very  leniently  and  he  has  no  just  ground 
of  complaint.  The  evidence  was  ample  to  warrant  every 
finding  of  fact,  and  this  being  a  case  in  which  the  facts 
must  necessarily  control,  there  is  no  ground  upon  which 
to  base  a  reversal  of  the  decree  of  distribution  here. 
Appellant  may  have  acted  in  entire  good  faith  in  th€ 
management  of  the  estate,  and  no  doubt  thought  he  wac 
doing  what  was  best  to  be  done  underthe  circumstances, 
but  he  acted  on  his  own  initiative  and  assumed  the  re 
sponsibili^  for  his  acts,  and  when  these  resulted  in  loss 
to  the  estate,  the  auditing  judge  very  properly  sur 
charged  him  with  such  losses  as  he  was  clearly  respon 
sible  for,  and  with  payment  of  moneys  for  which  the 
estate  was  not  liable.  We  find  no  error  in  the  record  an^ 
the  assignments  are  overruled. 
Decree  affirmed  at  cost  of  appellant 


McGrath  v.  Pittsburgh  Gage  &  Supply  Co., 
Appellant. 

Negligence — Master  and  servant — Defective  tools — Case  fo 
jury. 

1.  While  a  specific  act  of  negligence  causing  injury  must  b 
shown  to  enable  an  employee  to  recover  from  his  employer,  and  th 
jury  cannot  be  permitted  to  guess  the  cause,  the  employee  meet 
the  burden  of  proof  by  showing  a  cause  for  which  defendant  wa 
responsible,  sufficient  to  produce  the  injury  complained  of»  tm 
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that  other  causes  which  might  hare  produced  the  injury  did  not 
exist 

2.  In  an  action  of  trespass  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff,  a  pattern  maker,  apparently  in  con- 
seqaenoe  of  defects  in  a  lever  and  screw  attached  to  the  guard  of 
a  dioular  saw  in  the  operation  of  which  plaintiff  was  injured,  a 
Teidict  and  judgment  for  plaintiff  was  sustained,  where  it  ap- 
peared that  there  was  no  other  cause  which  could  have  produced 
the  injury,  and  that  defendant's  foreman  had  been  repeatedly 
notified  of  the  defects,  of  which  plaintiff  was  ignorant 

Argued  Oct.  22,  1913.  Appeal,  No.  64,  Oct.  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
First  T.,  1909,  No.  440,  on  verdict  for  plaintiff  in  case 
of  Robert  J.  McGrath  v.  Pittsburgh  Gage  &  Supply  Com- 
pany. Before  Fbll,  C.  J.,  Mbstbbzat,  Potter,  Elkin 
and  MosGHZiSKBR,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Carnahan,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  t4,000  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict 
for  defendant,  and  to  entei:  judgment  for  defendant  n. 

0.  V. 

W.  8.  Dalzell,  of  DaXzell,  Fisher  d  Hawkins,  for  ap- 
pellant. 

L.  K.  Porter,  with  him  John  Oloeckner,  for  appellee. 

Pes  Curiam,  January  5, 1914 : 

If,  as  contended  on  behalf  of  the  defendant,  the  testi- 
mony at  the  trial  established  only  a  possible  cause  of  the 
plaintifTs  injury,  or  if  the  cause  relied  upon  was  merely 
one  of  a  number  of  equally  probable  causes,  for  the 
others  of  which  the  defendant  could  not  be  held  answer- 
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able,  the  case  should  have  ended  on  the  motion  for  a 
nonsuit.  To  enable  an  employee  to  recover  for  injuries 
from  an  employer,  a  specific  act  of  negligence  which 
caused  the  injury  must  be  shown.  A  jury  cannot  be 
permitted  to  guess  a  cause:  Alexander  v.  Water  Co., 
201  Pa.  252;  Price  v.  Railroad  Co.,  202  Pa.  176;  Mont- 
gomery V.  Rowe,  239  Pa.  321. 

The  defendant's  contention  was  not  however  sustained 
by  the  testimony.  It  was  shown  that  a  cause  sufficient 
to  produce  the  injury  and  for  which  the  defendant  was 
liable  existed  and  that  other  causes  which  might  have 
produced  it  and  which  imposed  no  liability  did  not  exist 
The  plaintiff  was  a  pattern  maker  and  was  injured  when 
sawing  a  short  piece  of  wood  by  means  of  a  circular  saw 
which  revolved  in  a  slot  in  the  top  of  an  iron  table.  At 
one  side  of  the  saw  there  was  a  movable  guard  or  fence 
to  regulate  the  width  of  the  piece  to  be  sawed.  Thifl 
guard  was  moved  towards  or  from  the  saw  by  the  use  ol 
a  lever  which. rested  in  a  socket  and  was  held  in  place  by 
a  set  screw.  In  order  to  operate  the  saw  with  safety,  it 
was  essential  that  the  guard  should  be  in  alignment  witb 
it,  otherwise  the  piece  through  which  the  saw  was  pass- 
ing would  be  thrown  from  its  place  and  the  hands  of  the 
operator  would  be  liable  to  come  against  the  saw.  The 
lever  and  set  screw  were  worn  and  failed  to  keep  th< 
guard  in  alignment  and  of  this  defect  the  defendant'c 
foreman  had  been  repeatedly  notified,  and  of  it  the  plain 
tiff,  who  used  the  saw  only  occasionally,  had  no  knowl 
edge.  He  set  the  guard,  tightened  the  set  screw  am] 
while  holding  the  piece  of  wood  it  was  thrown  out  oi 
place  and  his  hand  was  hurt  by  the  saw.  It  thus  ap 
peared  that  without  negligence  upon  his  part,  he  wai 
injured  because  of  a  defective  appliance  of  which  hh 
employer  had  knowledge. 

The  judgment  is  affirmed. 
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Lorah  v.  Binehart,  Appellant 

Negligenee  —  Automobiles  —  Pedestrians  —  Contributory  negli" 
genee^-Care  in  crossing  street — Death. 

1.  In  a  crowded  city  street  the  dictates  of  conunon  prudence  re- 
quire that  a  heavy  vehicle,  such  as  an  automobile,  shall  be  kept 
under  control  so  as  to  avoid,  or  at  least  minimize,  the  dangers  of 
a  collision. 

8.  It  is  not  the  duty  of  one  crossing  a  public  roadway  to  stop, 
but  he  must  look  and  listen  to  ascertain  if  vehicles  are  coming, 
and  must  be  on  his  guard  after  he  starts  on  to  the  street,  and  must 
continue  on  the  alert  while  crossing  the  entire  roadway. 

8.  In  an  action  of  trespass  to  recover  damages  for  death  caused 
by  a  collision  with  an  automobile,  it  was  proper  to  permit  the 
juiy  to  take  into  consideration  the  distance  which  the  machine 
traveled  before  it  came  to  a  stop  after  the  deceased  was  struck,  in 
estimating  the  speed  of  the  car. 

4.  In  an  action  of  trespass  to  recover  damages  for  the  death  of 
idaintiffs  husband  killed  in  a  congested  street  by  an  automobile 
driven  by  defendant's  chauffeur  in  the  course  of  his  employment, 
where  plaintiff's  testimony  tended  to  show  that  the  automobile 
was  moving  at  from  twelve  to  fifteen  miles  an  hour;  that  deceased 
wss  struck  by  the  front  of  the  car  near  its  center  and  that  the  car 
moved  forty  or  fifty  feet  after  the  collision  before  it  was  sioppeif 
while  defendant's  testimony  tended  to  show  that  the  automobile 
was  running  slowly  when  deceased  stepped  from  behind  a  wagon 
directly  into  the  side  of  the  mud  guard  on  the  car,  the  front  of 
which  did  not  strike  him,  the  case  was  for  the  jury,  and  a  verdict 
and  judgment  for  plaintiff  will  be  sustained. 

Argned  Oct  22,  1913.  Appeal,  No.  65,  Oct  T.,  1913, 
by  defendant,  from  jadgment  of  C.  P.  Allegheny  Co., 
Feb.  T.,  1911,  No.  449,  on  verdict  for  plaintiff  in  case  of 
Maud  K.  Lorah  v.  M.  C.  Binehart  Before  Fbll,  C.  J., 
Ubbtbizat,  PoTTiB,  Elkin  and  Moschziskeb,  JJ.  Af- 
firmed. 

Trespass  to  recover  damages  for  the  death  of  plain- 
tiffs husband.   Before  Davis,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
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Verdict  for  plaintiff  for  t5,000  and  judgment  thereoiL 
Defendant  appealed. 

Errors  assigned  were  various  instructions  to  the  jury 
referred  to  in  the  opinion  of  the  Supreme  Ck>urt. 

W.  8.  Dalzell,  of  Dalzell,  Fisher  d  Hawkins,  for  ap- 
pellant 

J.  P.  Hunter,  of  Lyon  d  Hunter,  for  appellee. 

Opinion  by  Me  Justiob  Potter,  January  5, 1914 : 
In  this  action  the  plaintiff  sought  to  recover  damages 
for  the  death  of  her  husband,  who  was  killed  in  a  col- 
lision with  an  automobile  on  Liberty  street  in  the  City 
of  Pittsburgh.  The  automobile  was  owned  by  the  de- 
fendant and  was  operated  by  his  chauffeur,  who  was  at 
the  time  admittedly  acting  within  the  scope  of  his  em- 
ployment The  accident  occurred  at  a  place  where  the 
traffic  upon  the  street  was  congested.  Early  in  the  after- 
noon of  October  26, 1910,  Mr.  Lorah,  the  plaintiflPs  hus- 
band, was  upon  the  southerly  side  of  Liberty  street  at  a 
point  opposite  the  line  of  Ninth  street  which  leads  north- 
wardly from,  but  does  not  cross  Liberty  street  He  left 
the  curb  and  attempted  to  cross  the  latter  street,  which 
is  some  fifty-eight  feet  in  width.  A  loaded  wagon  was 
standing  near  the  curb.  After  passing  it  and  getting 
fairly  into  the  street,  Mr.  Lorah  was  struck  by  the  auto- 
mobile of  defendant  with  such  force  as  to  lift  him  from 
his  feet  and  throw  him  upon  the  street  pavement,  frac 
turing  his  skull.  He  was  removed  to  a  hospital  and 
died  about  forty-eight  hours  afterward.  The  testimony 
upon  the  part  of  plaintiff  tended  to  show  that  the  auto- 
mobile was  moving  at  a  rate  of  from  twelve  to  fifteen 
miles  per  hour;  that  Mr.  Lorah  was  struck  by  the  front 
of  the  car,  near  its  center,  and  that  it  moved  forty  or 
fifty  feet  after  the  collision  before  it  was  stopped.  On 
the  other  hand,  the  testimony  upon  the  part  of  the  de- 
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fendant  tended  to  show  that  the  automobile  was  run- 
ning slowly^  and  that  Mr.  Lorah  stepped  out  from  be- 
hind a  wagon,  directly  into  the  side  of  the  mud  guard  on 
the  car,  and  that  the  front  end  of  the  car  did  not  strike 
hiuL  The  testimony  was  conflicting  and  it  was  submit- 
ted to  the  jury.  The  verdict  shows  that  they  must  have 
accepted  the  version  of  the  witnesses  for  plaintiff.  Coun- 
sel for  defendant  did  not  ask  for  binding  instructions  in 
his  favor,  and  he  here  specifies  as  error  only  certain 
portions  of  the  charge  to  the  jury. 

In  the  first  assignment,  complaint  is  made  that  the 
trial  judge  instructed  the  jury  that  the  defendant  in 
nsing  the  public  street  was  bound  to  use  the  required 
care  to  prevent  a  collision,  and  that  plaintifTs  husband 
was  bound  to  use  the  same  care  to  prevent  an  accident 
The  instruction  was  proper  in  itself  and  particularly  sq, 
when  read  in  connection  with  the  context  and  with  other 
parts  of  the  charge  bearing  upon  the  same  subject.  In 
a  crowded  city  street,  the  dictates  of  common  prudence 
clearly  require  that  a  heavy  vehicle,  such  as  an  automo- 
bile, shall  be  kept  under  control  so  as  to  avoid,  or  at  least 
minimifie  the  dangers  of  a  collision.  Common  experience 
and  observation  shows  that  the  only  adequate  method  of 
control  is  to  run  the  machine  slowly.  If  the  testimony 
of  plaintiff's  witnesses  is  to  be  accepted,  the  automobile 
of  the  defendant  was  being  driven  at  a  rate  of  from 
twelve  to  fifteen  miles  per  hour.  The  jury  might  very 
well  infer  that  this  speed  was  for  the  time  and  place, 
too  great,  and  that  its  maintenance  was  a  breach  of  duty. 

In  the  second  specification,  an  error  occurs  in  quoting 
from  the  charge.  The  trial  judge  did  not  say  that  one 
crossing  a  public  roadway  was  under  no  duty  to  stop, 
look  and  listen  to  ascertain  if  vehicles  are  approaching. 
Beference  to  the  charge  shows  that  he  said  that  the 
duty  was  not  to  stop,  but  that  a  person  crossing  must 
look  and  listen  to  ascertain  if  vehicles  are  coming.  He 
further  said,  that  as  a  reasonably  prudent  person,  he 
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must  be  on  his  guard  after  he  starts  onto  the  street,  and 
must  continue  on  the  alert  while  crossing  the  entire 
roadway.  This  was,  we  think,  a  correct  statement  of  the 
law. 

In  the  third  assignment,  the  trial  judge  is  charged 
with  error  in  submitting  to  the  jury  the  question, 
whether  considering  the  congested  condition  of  the 
street,  the  automobile  was  being  run  at  a  negligent  rate 
of  speed.  That  was  precisely  the  proper  point  of  in- 
quiry. Was  the  speed  too  great  for  prudence  under  the 
circumstances?  With  a  clear  track  and  plenty  of  room, 
the  rate  of  twelye  to  fifteen  miles  an  hour  would  no 
doubt  be  deemed  very  moderate.  But  in  the  thick  of 
traffic,  where  the  streets  are  crowded  with  vehicles  and 
pedestrians,  a  jury  might  with  reason  conclude  that  a 
prudent  person,  having  due  regard  for  his  own  safety 
and  that  of  others  would  drive  a  heavy  automobile  much 
more  slowly  than  the  rate  above  indicated.  Nor  do  we 
see  that  the  court  erred,  as  is  suggested  in  the  fourth 
assignment,  in  permitting  the  jury  to  take  into  consid- 
eration, in  judging  of  the  speed  of  the  car,  the  distance 
which  the  machine  traveled  before  it  came  to  a  stop 
after  Mr.  Lorah  was  struck.  That  was  an  elem^it  very 
properly  to  be  considered.  The  very  purpose  in  run- 
ning slowly  is  to  enable  the  driver  to  bring  the  automo- 
bile quickly  to  a  halt  in  case  of  emergency.  The  test  of 
control  is  the  ability  to  stop  quickly  and  easily.  When 
this  result  is  not  accomplished,  the  inference  is  obvious 
that  the  car  was  running  too  fast,  or  that  proper  effort 
to  control  it  was  not  made.  If  dangerous  and  powerful 
machines  such  as  automobiles,  whose  weight  when  in 
motion  gives  them  great  momentum,  are  to  be  permitted 
to  use  the  public  highways,  prudence  requires  that  they 
be  kept  under  good  control  so  that  they  may  be  promptly 
brought  to  a  halt,  if  need  be.  We  think  the  questions 
here  in  controversy  were  matters  of  f^ct,  and  as  such 
were  properly  for  determination  by  the  jury.    In  the 
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manner  of  their  submission^  we  see  no  sound  reason  for 
complaint  by  the  appellant 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 


Commonwealth  of  Pennsylvania  v.  Doubleday-Hill 
Electric  Co.,  Appellant. 

Corporations — Recoivero  —  Reeoiver^s  $aU  —  Botale  —  Bondo  — 
Breach  of  condition — Recovery . 

In  an  action  of  assumpsit  on  a  bond  conditioned  that  defendants 
would  bid  $11,000  for  tbe  property  of  an  amusement  company  in 
the  hands  of  a  receiver  and  pay  the  same  if  the  property  should  be . 
knocked  down  to  them,  it  appeared  that  the  receiver  had  sold  the 
property  for  $8,000  at  a  public  sale  previously  held;  on  exception 
hj  one  of  the  defendants  to  the  return  the  sale  was  set  aside  imder 
order  of  court  requiring  the  exceptant  to  file  a  bond  in  pursuance  of 
idiich  the  defendants  filed  the  bond  in  suit;  that  thereafter  the  re- 
ceiver held  a  second  sale  on  terms  requiring  that  15  per  cent,  of  the 
purchase  money  be  paid  at  the  time  of  sale,  and  the  balance  upon 
the  confirmation  thereol  The  property  was  sold  for  $11,250  to  a  third 
person,  who  gave  the  receiver  a  check  for  15  per  cent  of  the  pur- 
diase  mon^,  which  was  subsequently  dishonored;  and  at  a  resale 
ordered  by  the  court  the  property  was  sold  for  $4,000.  The  re- 
ceiver claimed  $7,000,  being  the  loss  sustained  on  the  resale.  De- 
fendants offered  evidence  that  the  receiver  and  his  counsel  were 
notified  before  the  second  sale  to  secure  from  the  purchaser  15  per 
cent  of  the  purchase  price  but  that  the  receiver  replied  that  he 
would  take  a  chance  of  getting  the  money;  and  that  the  creditors 
were  then  present  and  willing  to  pay  $11,000  for  the  property.  It 
appeared  that  defendants  had  bid  $11,000  at  the  resale  but  there 
was  evidence  that  they  had  induced  a  third  person,  who  was  finan- 
cially irresponsible,  to  bid  $11,250  so  as  to  evade  responsibility  for 
their  bid  and  that  defendants  had  agreed  to  pay  such  third  person 
the  difference  between  $11,000  and  the  amount  of  his  bid.  The 
court  charged  the  jury  that  the  burden  of  proof  was  upon  the  re- 
ceiver to  |how  that  he  had  conducted  the  sale  in  good  faith  under 
the  order  of  the  court  and  that  he  had  exercised  the  proper  care  in 
carrying  out  this  order  and  that  the  sale  was  consummated  in  so  far 
as  could  be  done;  that  if  tiiere  was  no  fault  upon  his  part  or  if  the 
defendants  through  their  own  fault  caused  the  property  to  be 
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knocked  down  to  an  irresponsible  bidder  and  a  check  to  be  given 
for  which  there  were  no  funds  in  bank,  they  had  no  defense,  as 
they  were  bound  to  appear  at  any  future  sale  and  make  good  their 
bid  of  $11,000.  The  jury  found  a  verdict  for  plaintiff  upon  which 
judgment  was  entered.  Held,  that  the  judfi^ent  should  be  af- 
firmed. 

Argued  Oct.  23,  1913.  Appeal,  No.  20,  Oct  T.,  1913, 
by  defendants,  from  judgment  of  C.  P.  No.  2,  Allegheny 
Co.,  Jan.  T.,  1909,  No.  933,  on  verdict  for  plaintiflfs  in 
case  of  Commonwealth  of  Pennsylvania  for  us^  of  the 
creditors  and  Bobert  Hawk,  Receiver  of  the  Coney  Is- 
land Amusement  Company,  a  corporation,  v.  Doubleday- 
Hill  Electric  Company,  a  corporation  of  Pennsylvania, 
Iron  City  Engineering  Company,  a  corporation  of  New 
Jersey,  and  C.  A.  Lawrence.  Before  Bbown,  Mestbe- 
ZAT,  PoTTBB,  Elkin  and  MosoHZiSKBB,  JJ.    Affirmed. 

Assumpsit  on  a  bond.    Before  Davis,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
Verdict   for  plaintiffs  for  |8,917.11  and  judgment 
thereon.    Defendants  appealed. 

Errors  assigned  were  various  rulings  on  evidence  and 
various  instructions  to  the  jury. 

Donald  Thompson,  with  him  Oeorge  E.  Reynolds,  and 
Oeorge  H.  Calvert,  for  appellants. 

W.  A.  Stone,  of  Stone  d  Stone,  with  him  W.  T.  Tred- 
way,  for  appellees. 

Opinion  by  Mb.  Justice  Bbown,  January  5, 1914 : 
Bobert  Hawk,  receiver  of  the  Coney  Island  Amuse- 
ment Company,  sold  its  property  and  effects  for  f8,000  at 
a  public  sale  held  August  12,  1908.  Exceptions  were 
filed  to  the  receiver's  return  to  the  order  of  sale  on  the 
ground  of  inadequacy  of  price,  and  the  sale  was  set 
aside  under  an  order  of  the  court,  requiring  the  ezcep- 


Digitized  by 


Google 


COM.  V.  DOUBLEDAY-HILL  ELEO.  CO.,  Appelant  237 
1914.]  Opinion  of  the  Oonrt 

tant,  the  Iron  City  Engineering  Company^  one  of  the  ap- 
pellant8>  to  file  a  bond^  the  condition  of  which  was  as 
follows:  '^If  the  said  parties  to  this  obligation^  or  any 
of  them^  shally  at  the  sale  of  the  property  and  effects  of 
the  Ck>ney  Island  Amusement  Company^  to  be  made  at 
snch  a  time  as  the  court  may  order,  bid  for  the  same  the 
price  of  fllyOOO,  and  in  case  the  said  property  be  sold  or 
knocked  down  to  them,  or  any  of  them,  pay  the  said  sum 
of  fll^OOO  in  accordance  with  the  terms  of  sale,  as  pro- 
vided' in  the  original  order  of  court  directing  the  sale 
to  be  made  upon  the  confirmation  of  the  sale  by  the  courts 
then  this  obligation  to  be  void,  otherwise,  to  remain  in 
fall  force  and  virtue.''  After  the  appellants  had  exe- 
cuted a  bond  containing  the  foregoing  condition,  and  it 
was  approved  by  the  court,  an  order  of  sale  was  issued  to 
the  receiver,  directing  him  to  exi>ose  the  property  and 
effects  in  his  hands  at  public  sale  on  September  23, 1908. 
The  terms  of  sale,  as  embodied  in  the  order,  required 
fifteen  per  cent,  of  the  purchase  money  to  be  paid  cash 
at  the  time  of  the  sale  and  the  balance  upon  the  court's 
approval  and  confirmation  of  the  sale.  The  property 
was  knocked  off  to  A.  H.  Wise,  on  a  bid  of  |11,250  made 
by  John  F.  Klein,  who  gave  the  receiver  his  check  for 
11,687.50,  being  fifteen  per  cent,  of  the  purchase  money. 
This  check  was  dishonored  and  the  court  ordered  a  re- 
sale of  the  property,  which  was  held  November  16, 1908, 
and  the  same  was  sold  for  f4,000.  The  receiver  there- 
upon brought  this  action  upon  the  bond  given  by  the 
appellants,  to  recover  from  them  the  loss  sustained  on 
the  resale,  made  up  of  |7,000,  the  difference  between 
what  they  had  agreed  to  bid  and  the  amount  realized  on 
the  second  sale,  together  with  the  costs  of  additional 
advertisement,  auctioneer's  fee,  etc.,  made  necessary  by 
the  last  sale.  An  affidavit  of  defense  was  filed  to  plain- 
tiff's statement,  which  was  held  to  be  insufficient  by  the 
court  below,  but,  on  appeal,  we  held  that  one  averment 
hi  it  was  sufficient  to  send  the  case  to  a  jury.  That  aver- 
ment was :    "Prior  to  the  time  the  bidders  left  the  place 
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of  sale,  this  defendant  is  informed  and  believes  and  ex- 
pects to  be  able  to  prove  at  the  trial  of  his  case,  that  the 
receiver  and  his  counsel  were  notified  and  warned  to 
secure  from  the  said  purchaser  fifteen  per  cent  of  the 
purchase  price  in  accordance  with  the  terms  of  sale, 
having  in  mind  the  failure  of  the  prior  purchaser  to 
comply  therewith,  whereupon  the  receiver  replied  that 
he  would  take  the  chance  of  getting  the  money.  The  lien 
creditors  were  still  present  at  this  time  ready  and  will- 
ing to  pay  111,000  for  the  property."  Assuming  this 
averment  to  be  true,  Mr.  Justice  Mestbezat  said  of  it: 
"The  receiver  disregarded  the  admonition  of  the  defend- 
ants to  obey  the  terms  of  the  sale  which,  if  the  averments 
of  the  affidavit  of  defense  are  true,  resulted  in  the  loss 
which  he  now  seeks  to  recover  from  the  defendants,  the 
obligors  in  the  bond.  To  permit  him  to  do  so  would  not 
be  enforcing  the  obligations  of  the  bond  against  the  de- 
fendants for  any  default  of  theirs  but  by  reason  of  his 
own  default  in  not  performing  the  duty  required  of  him 
in  the  order  under  which  he  was  making  the  sale" :  Com. 
V.  Electric  Company,  227  Pa.  7.  On  the  trial  of  the  case 
the  defendants  failed  to  convince  a  jury  that  the  ma- 
terial averment  in  their  affidavit  of  defense  wa«  true, 
and  for  their  failure  to  make  good  the  defense  which 
they  set  up  there  followed  the  judgment  from  which  they 
have  appealed. 

The  condition  of  appellants'  bond  was  that,  at  the 
resale,  they  would  bid  and  pay  |11,000  for  the  property 
and  effects  of  the  C5oney  Island  Amusement  Company,  if 
the  same  should  be  knocked  off  to  them.  The  evidence 
shows  that  they  did  bid  |11,000  at  the  sale,  and  if  noth- 
ing more  appeared  in  the  case,  they  might  now  well  con- 
tend that  the  condition  of  their  bond  was  performed. 
They  are  bound  only  as  their  obligation  binds  them,  and 
their  liability  is  not  to  be  extended  beyond  the  express 
words  of  their  covenant:  Weigh tman  v.  Union  Trust 
Company,  208  Pa.  449;  but,  while  this  is  so,  they  are 
not  to  be  permitted  to  escape  liability  under  a  mere  mask 
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of  performance.  The  performance  contemplated  by  their 
bond  was  real,  and  not  a  sham.  In  standing  upon  their 
allied  performance,  the  law  will  sustain  the  appellants 
if  they  performed  in  good  faith  and  with  the  intention 
of  honestly  complying  with  their  obligation.  If,  on  the 
other  hand,  after  they  had  bid  |11,000,  they  induced  an 
irresponsible  person  to  bid  more,  for  the  purpose  of  re- 
lieiriDg  themselves  from  their  bid  and  all  liability  on 
their  bond,  they  were  not  discharged  from  its  obligation, 
and  the  jury  were  so  instructed  by  the  learned  trial 
judge.  The  testimony  of  the  receiver,  if  believed  by  the 
jnry,  was  all  sufficient  to  lead  them  to  the  conclusion 
that  the  appellants,  instead  of  acting  in  good  faith,  had 
fraudulently  attempted  to  evade  responsibility  for  their 
bid.  George  B.  Hill,  the  vice-president  and  treasurer  of 
the  Doubleday-Hill  Electric  Company,  one  of  the  obli- 
gors in  the  bond,  attended  the  sale  and  bid  |11,000,  but 
subsequently,  according  to  the  testimony  of  the  receiver, 
he  said  to  Elein,  the  irresponsible  bidder :  **E3ein,  you 
bid  another  fifty  dollars,  making  the  bid  |11,250,  and  I 
will  return  you  the  |250  if  you  will  come  to  my  office  in 
the  morning,  so  that  the  park  will  only  stand  you 
$11,000."  This  was  denied  by  Hill,  but  it  was  for  the 
jury  to  determine  whether  he  or  the  receiver  was  telling 
the  truth.  The  real  issue  was  the  good  faith  of  the  re- 
ceiver in  selling  and  of  the  appellants  in  bidding.  The 
latter  complain  that  the  former  had  neglected  his  duty 
in  failing  to  get  fifteen  per  cent,  of  the  |11,250  in  cash  at 
the  time  of  the  sale,  as  directed  by  the  order  of  court 
As  to  this  the  court  thus  correctly  instructed  the  jury : 
*Tou  will  notice  this  order  says  that  the  terms  of  sale 
shall  be  cash,  that  is,  the  terms  of  sale  shall  not  be 
credit.  The  court  ordered  that  this  sale  should  be  so 
much  cash  and  that  time  be  given  for  the  balance.  The 
order  means  that  the  sale  shall  be  for  cash,  fifteen  per 
cent  upon  the  day  of  sale  at  the  time  of  sale,  and  the 
balance  upon  the  confirmation  of  the  deed.  In  ordinary 
transactions  embracing  considerable  sums  of  money — 


Digitized  by 


Google 


240  COM.  v.  DOUBLEDAY-HILL  ELEC.  CO.,  Appellant 

Opinion  of  the  Court  [243  Pa. 

that  is,  in  the  nsual  and  ordinary  course  of  business — the 
payment  is  by  check.  And  the  court  is  conMcruing  this 
order,  which  says  the  terms  of  sale  shall  be  cash,  to  mean 

in  contra-distinction  to  credit So,  gentlemen  of 

the  jury,  in  arriving  at  your  verdict  in  this  case,  as  the 
court  has  suggested  to  you,  the  whole  matter  then  de- 
pends upon  the  facts  and  circumstances  arising  out  of 
this  sale.  If  this  receiver  bad  knowledge,  or  if  there 
were  grounds  sufficient  to  lead  a  reasonably  prudent  per- 
son to  believe  that  Klein  was  an  irresponsible  bidder, 
and  he  had  been  notified  to  obtain  the  hand  money  and 
under  such  notice  he  then  said  in  substance,  *I  will  as- 
sume the  responsibility  of  this  bid  and  take  the  chance 
myself,'  and  the  defendants  had  in  good  faith  made  their 
bid,  then  they  would  be  relieved  from  any  liability  under 
this  bond,  for  that  would  be  the  fault  and  the  neglect  of 
the  receiver  in  making  the  sale,  in  not  insisting  upon 
having  a  proper  check  or  cash  in  such  a  shape  that  he 
knew  that  the  hand  money  was  good.  Now  the  burden 
is  on  the  plaintiff  in  this  case  to  establish  to  you  under 
the  weight  of  this  evidence  that  this  receiver  did  conduct 
that  sale  in  good  faith  under  this  order  of  court,  and 
that  he  exercised  the  proper  care  as  the  court  has 
already  said,  in  carrying  out  this  order  of  court,  and  the 
sale  consummated  so  far  as  in  his  power  could  be  done 
as  receiver.  If  there  was  no  fault  upon  his  part,  or  if 
the  defendants  through  their  own  fault  caused  this  sale 
to  be  knocked  down  to  an  irresponsible  bidder  and  a 
check  received  for  which  there  were  no  funds  in  bank, 
then  they  have  no  defdnse  in  this  case,  as  they  were 
bound  then  to  appear  at  any  future  sale  and  make  good 
under  their  bond  a  bid  of  |11,000.'' 

The  verdict  conclusively  establishes  the  good  faith  of 
the  receiver  and  the  bad  faith  of  the  appellants  at  the 
sale,  and  the  only  question  for  determination  on  this 
appeal  is  whether  any  reversible  error  was  committed 
by  the  court  in  the  submission  of  the  case  to  the  jury. 
Eight  of  the  thirty  assignments  of  error  complain  of 


Digitized  by 


Google 


COM.  V.  DOUBLEDAT-HILL  ELEC.  CO.,  Appellant.  241 
Vli.]  Opinion  of  the  Court 

rulings  on  offers  of  evidence.  We  find  nothing  in  them 
calling  for  a  reversal  of  the  judgment  The  admitted 
offers  were  pertinent  to  the  matter  at  issue.  No  rule  of 
evidence  was  disregarded  in  the  rulings  which  are  the 
subjects  of  the  first  eight  assignments,  and  they  are, 
therefore,  dismissed  without  further  discussion. 

We  have  not  been  persuaded  that  this  case  ought  to 
go  to  another  jury  on  account  of  the  inadequacy  of  the 
charge.  Nothing  appears  in  those  portions  of  it  com- 
plained of,  nor  in  the  answers  to  the  points  assigned  as 
error,  which  could  have  led  the  jury  away  from  the 
single  question  before  them  or  beclouded  them  in  passing 
upon  it.  That  question  was  the  good  faith  of  the  par- 
ties to  this  proceeding  at  the  sale  on  September  23, 1908. 
It  was  one  of  pure  fact,  and,  having  been  determined 
against  the  appellants,  they  must  submit  to  the  judg- 
ment upon  it  The  amount  they  will  have  to  pay  is  what 
they  owe,  under  properly  admitted  evidence,  as  a  penalty 
for  failure  to  faithfully  perform  as  they  had  promised. 

Judgment  affirmed. 


Peters,  Appellant,  v.  Vesta  Coal  Company. 

Negligence — Mines  and  mining — Master  and  servant — Mine  fore* 
menr-^uperintendent — Bituminous  Act  of  May  16, 189S,  P.  L.  52 
—Mine  posts — Assumption  of  risk — Evidence — Nonsuit. 

1.  The  Bituminous  Act  of  May  15,  1893,  P.  L.  52,  makes  it  the 
duty  of  the  mine  foreman  in  the  first  instance  to  see  to  it  that 
proper  timbers  to  support  the  roof  of  the  mine  are  sent  into  the 
working  places  thereof  when  required ;  if  the  absence  of  posts  for 
tMs  purpose  is  due  alone  to  the  mine  foreman's  neglect,  there  can 
be  no  recoTeiy  against  the  mine  owner  for  injuries  sustained  in 
eonsequence  thereof. 

S.  Where  in  such  case  it  appears  that  the  mine  foreman  has 
neglected  this  duty,  and  that  the  mine  owner  has  knowledge, 
through  his  superintendent  or  otherwise,  of  such  neglect,  and  of 
tbe  dangerous  condition  of  the  mine,  and  fails  to  remedy  it,  he  may 
be  held  liable  in  the  event  of  an  accident 
Vol-  OCXLin — 16 
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3.  Where  a  miner  is  injured  in  consequence  of  failure  to  supply 
proper  posts  for  the  support  of  the  roof,  but  it  does  not  appear  that 
he  complained  to  the  mine  foreman  of  the  dangerous  condition  of 
the  place  where  he  was  working,  and  his  testimony  that  he  asked 
this  official  for  better  supports  was  vague,  indefinite  and  lacking 
in  detail,  and  the  only  testimony  of  notice  to  the  defendant,  the 
mine  owner,  was  of  the  same  character  and  was  not  sufficient  to 
support  a  finding  that  the  superintendent  was  made  to  understand 
that  the  foreman  was  in  default,  and  that  an  emergency  existed 
which  required  the  immediate  delivery  of  the  posts,  there  can  be 
no  recovery. 

4.  Where  in  such  case  it  is  plain  beyond  any  reasonable  doubt 
that  plaintiff  had  full  knowledge  and  appreciation  of  the  obvious 
and  imminent  dangers  of  his  position,  and  did  not  rely  on  the 
supposed  superior  judgment  of  the  superintendent  of  the  mine,  or 
upon  his  promise  to  supply  plaintiff  with  the  required  timbers, 
plaintiff  must  be  deemed  to  have  assumed  the  risk  of  accident 

Argued  Oct.  24,  1913.  Appeal,  No.  149,  Oct.  T.,  1913, 
by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co.,  Aug. 
T.,  1910,  No.  394,  of  compulsory  nonsuit  in  case  of 
Henry  Peters  v.  Vesta  Coal  Company.  Before  Brown, 
Mbstbbzat,  Pottbb,  Elkin  and  Mosohziskbr,  JJ.  Af- 
firmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Cabnahan,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  trial  judge  entered  judgment  of  compulsory  non-. 
suit  which  the  court  in  banc  subsequently  refused  to 
take  off.    Plaintiff  appealed. 

Error  assigned  was  in  refusing  to  take  off  the  nonsuit 

Meredith  R.  Marshall,  with  him  Rody  P.  MarshM,  for 
appellant 

Andrew  M.  Linn,  with  him  Clarence  Burleigh  and  W. 
A.  Challener,  for  appellee. 


Digitized  by 


Google 


PETERS,  AppeUant,  v.  VESTA  COAL  CO.  243 
1914.]  Opinion  of  the  Court 

Opinion  by  Mr.  Justigb  Mosohziskbb,  January  6, 
1914: 

On  May  1,  1909,  the  plaintiff,  Henry  Peters,  was  in- 
jnred  by  the  fall  of  the  roof  of  a  room  in  which  he  was 
working  in  the  defendant  company's  mine.  He  averred 
in  his  statement  of  claim  that  a  short  time  prior  to  the 
(late  of  the  accident  he  had  ^^complained  to  the  defendant 
company  that  said  roof  of  said  room  was  improperly  sup- 
ported, in  that  the  posts  used  were  too  short,  and  at  that 
time  the  defendant  promised  plaintiff  to  have  posts  of 
the  proper  length  provided,  and  assured  the  plaintiff  that 
it  was  safe  to  go  on  working  until  such  time  as  proper 
length  posts  were  supplied,  that  plaintiff  relied  upon 
said  promise  and  assurance,  and  continued  to  work  in 
said  room,''  and  that  his  injuries  ^Vere  caused  through 
the  negligence  of  the  defendant  company  in  failing  to 
supply  the  proper  posts  or  supports after  promis- 
ing to  do  so.''  The  trial  judge  entered  a  nonsuit,  which 
the  court  below  refused  to  take  off;  hence  this  appeal. 

The  mine  in  question  was  subject  to  the  Bituminous 
Act  of  May  15, 1893,  P.  L,  52,  which  provides  in  section 
1,  of  Article  VI,  that  the  mine  foreman  shall  see  that  all 
dangerous  roofs  are  ^^secured  against  falling"  and  that 
mifScient  "props,  caps  and  timber  of  suitable  size"  are 
«ent  into  the  "working  places  of  the  mine"  when  required 
for  that  purpose;  in  section  2,  that  every  workman  in 
want  of  props  "shall  notify  the  mine  foreman"  at  least 
one  day  in  advance,  giving  the  length  and  number  re- 
quired, "but  in  cases  of  emergency  the  timbers  may  be 
ordered  immediately,"  further,  "if  from  any  cause  the 
timbers  cannot  be  supplied  when  required,  he  (the  mine 
foreman)  shall  instruct  the  persons  to  vacate  all  said 
working  places  until  supplied  with  the  timber  needed" ; 
in  section  6,  "The  mine  foreman  shall  give  prompt  atten- 
tion to  the  removal  of  all  dangers  reported  to  him 

and  shall  direct  that  each  and  every  working  place  be 
properly  secured  by  props  and  timbers" ;  in  section  1,  of 
Article  VII,  "It  shall  be  the  duty  of  the  superintendent 
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on  behalf  of  and  at  the  expense  of  the  operator  to  keep 
on  hand  at  the  mine  at  all  times,  a  full  supply  of  all 
materials  and  supplies  required  to  preserve  the  health 
and  safety  of  the  employees  as  ordered  by  the  mine  fore- 
man and  required  by  this  Act" ;  in  section  2,  "The  super- 
intendent shall  not  obstruct  the  mine  foreman"  in  the 
fulfillment  of  his  duties;  in  rule  12,  of  section  1,  of 
Article  XX,  "He  (the  miner)  sh<all  examine  his  working 
place  before  beginning  work  and  take  down  all  danger- 
ous slate  or  otherwise  make  it  safe  by  properly  timbering 

the  same  before  beginning  to  dig  or  load  coal and 

he  shall  at  all  times  be  very  careful  to  keep  his  working 
place  in  safe  condition  during  working  hours" ;  and  rule 
13,  "should  he  at  any  time  find  his  place  becoming  dan- 
gerous, either  from  gas  or  roof, he  shall  at  once 

cease  working." 

The  defendant  employed  both  a  superintendent  and  a 
certified  foreman,  and  the  evidence  shows  that  it  had  on 
hand  at  the  mine  a  full  supply  of  proper  posts.  The  act 
made  it  the  duty  of  the  foreman,  in  the  first  instance,  to 
"see  to  it"  that  these  timbers  were  sent  into  the  "work- 
ing places  of  the  mine"  when  required ;  so  if  the  absence 
of  the  posts  was  due  alone  to  the  mine  foreman's  neglect 
of  this  statutory  duty,  the  plaintiff  could  not  recover  in 
this  action.  But  the  plaintiff  contends  that  the  evidence 
was  suiBcient  to  bring  this  case  within  the  authorities 
which  rule  that,  under  certain  conditions,  where  the  de- 
fendant has  knowledge,  through  his  superintendent  or 
otherwise,  of  the  neglect  of  the  foreman,  and  the  danger- 
ous condition  of  the  mine,  and  fails  to  remedy  it,  he  can 
be  held  liable  in  the  event  of  an  accident :  Wolcutt  v. 
Erie  Coal  &  Coke  Co.,  226  Pa.  204;  Bogdanoviez  v.  Sus- 
quehanna Coal  Co.,  240  Pa.  124.  It  nowhere  appears, 
however,  that  the  plaintiff  complained  to  the  foreman 
concerning  the  place  in  which  he  was  working,  and  the 
only  testimony  as  to  his  request  of  that  oflBcial  for  longer 
posts  is  contained  in  his  answer  to  this  question,  "Whom 
did  you  ask  for  posts  before  you  asked  the  superintend- 
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ent  for  them?'^  to  which  he  replied,  "I  asked  before  the 
hill  hoBgy  that  was  the  first  one,  and  after  then,  the  pit 
boss  (meaning  the  mine  foreman)  /'  The  plaintiff  states 
that  he  did  not  get  the  posts  and  that  the  day  before  the 
accident  he  met  the  superintendent  on  the  street  when 
the  following  conversation  took  place:  ^'I  told  him 
about  that  I  had  asked  everybody  for  longer  posts,  and 
they  never  sent  me  in  any,  and  the  place  is  too  danger- 
ous, and  I  need  ten  feet  long  posts,  and  he  said,  ^All 

right  go  in,  I'll  attend  to  that Go  in,  I  will  send 

you  now  good  ones.' ''    After  considering  all  the 

proofs,  we  are  of  opinion  that  the  evidence  relied  upon 
is  too  vague,  indefinite  and  lacking  in  detail  to  justify  a 
finding  that  the  superintendent  should  have  understood 
that  the  mine  foreman  was  in  default  and  that  an 
emergency  existed  which  required  the  immediate  deliv- 
ery of  the  posts.  But,  more  than  this,  the  testimony 
makes  it  plain,  beyond  any  reasonable  doubt,  that  on  the 
morning  of  the  accident  the  plaintiff  had  full  knowledge 
and  appreciation  of  the  obvious  and  imminent  dangers 
of  his  position,  and  did  not  rely  on  the  supposed  supe- 
rior judgment  of  the  superintendent  of  the  mine  or  on 
the  latter^s  promise  to  supply  him  with  the  required 
timbers;  in  fact,  he  did  not  even  go  so  far  as  to  assert 
in  his  testimony  that  he  so  relied. 

This  is  a  clear  c^se  of  one  with  knowledge  and  appre- 
ciation of  danger  taking  a  chance  and  getting  hurt. 
The  plaintiff  was  an  educated  miner  of  twenty-one  years' 
experience,  who  had  served  eight  years  as  a  pit  boss  and 
had  been  working  in  the  defendant's  mine  for  about  five 
months.  He  stated  that  he  was  more  able  to  cope  with 
mine  dangers  than  the  average  man  and  that  that  was 
why  he  had  been  put  to  work  in  the  particular  place 
where  he  was  hurt;  that  he  knew  the  dangers  of  the 
situation;  that  withini  half  an  hour  before  he  was  in- 
jured some  of  the  rock  fell  from  the  roof  of  the  room  in 
which  he  was  working  and  knocked  some  of  the  props 
out;  and  that  these  props  were  so  short  that  he  would 
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"not  hear  the  rock  crack  at  the  top  should  the  ceiling 
start  to  fall.''  He  admitted  that  he  had  the  necessary 
tools  at  hand  to  utilize  the  posts  in  the  room  that  were 
immediately  available  to  him,  yet^  on  the  morning  of  the 
accident  he  did  not  undertake  to  protect  himself  by 
properly  setting  any  of  these  supports,  but  preferred  to 
wait  for  longer  timbers  to  be  sent  to  him,  and  with  his 
knowledge  and  the  warning  from  the  faUing  rock  con- 
tinued in  this  place  of  danger. 

The  case  at  bar  is  readily  distinguishable  from  Ck>l- 
lins  Y.  Northern  Anthracite  Coal  Co.,  241  Pa.  55,  relied 
upon  by  the  appellant  In  the  first  place,  the  Bitumi- 
nous Coal  Act  differs  somewhat  from  the  Anthracite 
Act  in  the  provisions  concerning  the  furnishing  of  posts, 
or  "props,''  as  may  be  seen  by  a  comparison  of  the  refer- 
ences to  the  latter  act  in  the  Collins  case  and  our  ex- 
cerpts from  the  former  act  in  the  present  opinion.  In 
the  Collins  case  the  defendant's  superintendent  had 
ample  knowledge  of  the  default  of  the  foreman,  and  the 
miner  clearly  relied  upon  the  superintendent's  promise 
to  furnish  him  the  necessary  props ;  moreover,  the  plain- 
tiff took  such  proper  precautions  as  he  could  for  his 
pwn  protection,  and  they  indicated  that  there  was  no 
obvious  or  immediate  danger;  all  of  which  made  the 
case  one  for  the  jury.  But  on  the  facts  at  bar  a  nonsuit 
was  proper,  and  no  error  was  commijtted  in  the  refusal 
to  take  it  off;  had  it  been  reasonably  possible  to  draw 
inferences  from  the  proofs  that  would  support  the  plain- 
tiff's case,  of  course,  the  issues  would  have  had  to  go  to 
the  jury,  but  this  was  not  the  case,  for  on  the  testimony 
produced,  two  conclusions  were  inevitable:  (1)  that 
for  an  appreciable  length  of  time  before  the  accident, 
the  condition  of  the  room  in  which  the  plaintiff  was  em- 
ploye4  was  so  openly  and  plainly  dangerous  that  a  man 
of  common  prudence  would  not  have  worked  under  the 
roof  until  properly  braced,  and  (2)  that  the  plaintiff, 
knowing  the  conditions  and  realizing  the  danger,  as- 
sumed the  risk.    The  plaintiff  failed  to  sustain  the  aver- 
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ments  of  his  statement  of  claim^  and  cm  his  own  show- 
ing, neither  under  the  governing  act  of  assembly  or  the 
prindples  of  the  common  law  did  he  prove  a  case  against 
tke  defendant 
The  judgment  is  affirmed. 


Ourran  v.  Lorch,  Appellant. 

Triah — Continuance — Prejudicial  evidence — Negligence-^Imur- 
anee — MoHon^  io  withdraw  juror, 

L  In  an  action  to  recover  damages  for  personal  injuries  re- 
sulting from  the  alleged  negligent  operation  of  an  automobile,  it 
is  error  for  the  trial  judge  to  refuse  defendant's  motion  to  with- 
draw a  juror  and  continue  the  case  where  counsel  for  the  plaintiff 
attempts  by  guestions  to  direct  the  attention  of  the  jury  to  the 
fact  that  defendant  was  insured  and  was  therefore  not  concerned 
as  to  the  result  of  the  verdict 

Negligence — Automobilee — Chauffeurs — Chauffeur^s  authority — 
Burden  of  proof — Case  for  jury, 

3.  In  an  action  to  recover  damages  for  personal  injuries  re* 
suiting  from  the  alleged  negligent  operation  of  the  defendant's 
automobUe  by  defendant's  chauffeur,  the  burden  is  on  the  plaintiff 
to  show  that  the  chauffeur  was  the  servant  of  the  owner  of  the 
eu;  and  that  at  the  time  of  the  accident  was  engaged  upon  the 
business  of  the  owner,  or  acting  within  the  scope  of  his  employment 

8.  The  case  is  for  the  jury  where  the  chauffeur  testified  that 
the  accident  occurred  after  he  had  cleaned  and  put  the  car  in  order, 
and  while  testing  it  for  use  on  the  following  day;  and  the  defend- 
ant denied  having  any  knowledge  of  the  fact  that  his  chauffeur 
had  taken  the  car  out  of  the  garage  at  such  time  or  that  he  had 
any  authority  to  do  so. 

Argued  Oct  24, 1913.  Appeal,  No.  133,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Not.  T.,  1910,  Na  205,  on  verdict  for  plaintiff  in  case  of 
Edward  Currou  y.  Louis  Lorch.  Before  Bbown,  Mbs- 
TUBZAr,  PoTTBB,  EtiQN  aud  MosGHZlsKBB,  JJ.  Re- 
versed. 
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Trespass  to  recover  damages  for  personal  injuries. 
Before  Frazbr,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  14^250  and  judgment  thereon. 
Defendant  appealed. 

Error  assigned,  among  others,  was  the  first  which  was 
as  follows :  The  court  erred  in  refusing  the  defendant's 
motion  to  withdraw  a  juror  and  continue  the  case  which 
motion  occurred  in  the  course  of  taking  testimony  as 
follows: 

By  Mr.  Marshall :  "Q.  You  built  a  garage  up  at  your 
house,  didn^t  you?    A.  I  think  so." 

**Q.  And  when  did  you  build  that  garage,  in  August? 
A.  I  don^t  know." 

^'Q.  And  you  brought  him  up  there  and  kept  him  up 
there  for  two  weeks  after  the  garage  was  finished  in 
August?    A.  I  don't  know." 

"Q.  And  you  did  send  him  to  Mr.  Dickie's  office  with 
Mr.  Dowler?   A.  Yes,  sir." 

"Q.  And  you  said,  *I  don't  care;  I  am  insured.  Take 
him  down  to  the  insurance  company?'  " 

By  Mr.  Dickie:  ^^Objected  to." 

By  the  Court:  "I  do  not  think  it  makes  any  difference 
whether  he  was  insured  or  not." 

By  Mr.  Marshall :  "Well,  if  your  honor  does  not  think 
so,  I  will  not  press  it" 

By  Mr.  Dickie :  "I  move  that  a  juror  be  withdrawn 
and  the  case  continued." 

"Motion  refused." 

"To  which  ruling  of  the  court  counsel  for  defendant 
requests  an  exception." 

"Exception  allowed  and  bill  sealed." 

J.  Ray  Dickie,  with  him  William  W.  Wishart,  for 
appellant 
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Meredith  B.  Marshall,  with  him  Rody  P.  Marshall,  for 
appellee. 

Opinion  by  Mr.  Justiob  Elkin^  January  6^  1914 : 
Thig  is  an  action  of  trespass  to  recover  damages  for 
personal  injuries  resulting  from  the  alleged  negligent 
operation  of  an  automobile.  Appellant  was  the  owner 
and  was  not  present  at  the  time  of  the  accident.  The 
car  was  driven  by  the  chauffeur  when  the  injuries  were 
sustained.  In  such  a  case  the  burden  is  on  plaintiff  to 
show  that  the  chauffeur  was  the  servant  #f  the  owner 
of  the  car^  and  that  at  the  time  of  the  accident  he  was 
engaged  on  the  business  of  the  owner,  or  acting  within 
the  scope  of  his  employment  The  rule  was  very  clearly 
stated  by  our  Brother  Stbwabt  in  Lotz  y^  Hanlon,  217 
Pa.  339.  Appellant  denied  having  any  knowledge  of  the 
fact  that  his  chauffeur  had  taken  his  automobile  out  of 
the  garage  on  the  night  of  the  accident,  or  that  he  had 
any  authority  to  do  so.  The  defense  on  this  branch  of 
the  case  was  that  the  chauffeur  took  the  automobile 
without  permission  and  was  using  it  not  on  the  business 
of  the  owner  but  for  the  pleasure  of  the  driver.  This 
would  have  been  a  perfectly  good  defense,  if  the  facts 
were  uncontroverted.  On  the  other  hand  plaintiff  called 
the  chauffeur  as  a  witness  and  he  testified  to  a  state  of 
facts,  which  if  believed,  would  warrant  the  jury  in  find- 
ing that  after  cleaning  and  putting  the  car  in  order  on 
the  evening  of  the  accident  he  was  testing  it  for  use  the 
following  day.  This  testimony  was  introduced  to  show 
that  the  chauffeur  was  acting  within  the  scope  of  his 
employment  There  was  a  conflict  of  testimony  on  this 
material  point,  and  hence  it  was  for  the  jury  to  say 
whether  the  chauffeur  was  acting  within  the  scope  of 
his  employment  at  the  time  of  the  accident :  Parker  v. 
Matheson  Motor  Car  Company,  241  Pa.  461. 

On  the  question  of  negligence  it  is  a  very  close  case, 
but  on  the  record  as  it  is  here  presented,  we  have  con- 
cluded that  the  court  could  not  have  decided  this  issue 
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as  a  matter  of  law.  When  the  case  is  again  tried  this 
question  may  be  considered  by  court  and  counsel  upon 
its  merits  on  the  facts  then  presented.  After  careful 
consideration  we  have  concluded  to  sustain  the  first  as- 
signment of  error.  The  matter  complained  of  was  an 
attempt  to  direct  the  attention  of  the  jury  to  the  fact 
that  the  defendant  was  insured  and  was  not  therefore 
concerned  as  to  the  result  of  the  verdict  This  was  clear 
error  and  practice  of  this  kind  is  objectionable  in  the 
trial  of  such  causes  of  action.  The  present  Chief  Justice, 
in  Hollis  V.  U.  S.  Glass  C5o.,  220  Pa.  49,  very  clearly 
points  out  that  testimony  of  this  character  is  an  invita- 
tion to  find  a  verdict  on  false  grounds  and  that  such 
practice  is  condemned  not  only  in  Pennsylvania  but  in 
other  jurisdictions.  Under  the  facts  of  this  case  we 
cannot  say  that  no  harm  was  done  by  the  attempt  to 
introduce  this  testimony,  and  we  think  it  better  practice 
to  rigidly  enforce  the  rule  so  as  to  discourage  the  intro- 
duction of  testimony  intended  to  create  prejudice  with- 
out being  material  to  the  issue. 

The  first  assignment  of  error  is  sustained. 

Judgment    reversed    and    a    venire    facias    denovo 
awarded. 


Blakley  v.  Pittsburgh  Bailways  Co.,  Appellant 

Negligence — Street  railways — Infante — Damagee — Pain  and  iuf^ 
fering — Charge — Case  for  jury. 

1.  In  an  action  of  trespass  to  recover  damages  for  personal  in* 
juries  sustained  by  a  boy  through  being  struck  by  a  trolley  car 
upon  a  city  street,  the  case  was  properly  submitted  to  the  joiy 
where  there  was  evidence  that  as  the  car  approached  the  boy  die 
bell  was  not  rung  and  no  other  signal  was  giyen;  that  bad  tlia 
motorman  been  attending  to  his  duties  he  could  haye  seen  tbe 
child  approaching  the  track  when  the  car  was  eighty  or  ninety  fast 
from  the  place  of  the  accident  but  that  he  did  not  apply  the  brakes 
until  the  car  struck  the  boy. 
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3.  In  such  a  ease  it  was  held  no  error  for  the  court  to  charge: 
'^Suffering  has  not  any  market  price  but  it  is  left  to  the  good  judg- 
ment and  common  sense  of  the  jury  to  say  to  what  amount  the 
plaintiff  should  be  compensated  or  what  amount  should  be  al- 
lowed  for  tiie  pain  and  suffering  he  has  endured,  or  may  probably 
endure  in  the  future.  He  is  entitled  to  be  compensated  for  what- 
ever you  would  think  would  be  fair  under  the  circumstances.'' 

Argued  Oct  24, 1913.  Appeal,  No.  122,  Oct.  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
May  T.,  1911,  No.  224,  on  verdict  for  plaintiff  in  case  of 
John  Blakley,  a  minor,  by  his  mother  and  next  friend, 
Anna  Blakley  v.  Pittsburgh  Railways  Company.  Be- 
fore Brown,  Mbstbezat,  Pottbe,  Elkin  and  Mosch- 
ziSKEB,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Hatmakeb,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  f  5,000  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned,  among  others,  were  instructions  to 
the  jury  referred  to  in  the  opinion  of  the  Supreme  Court, 
in  refusing  to  direct  a  verdict  for  defendant  and  to  enter 
judgment  for  defendant  n.  o.  v. 

Walter  M.  Lindsay,  with  him  Clarence  Burleigh,  and 
William  A.  Challener,  for  appellant 

Rody  P.  Marshall,  with  him  Thomas  M.  Marshall,  for 
appellee. 

Opinion  by  Mb.  JusncB  Mbstbbzat,  January  5, 1914 : 
The  appellant  company  alleges  the  learned  judge 
erred  in  refusing  to  withdraw  the  case  from  the  jury  and 
in  that  part  of  his  charge  relating  to  the  measure  of 
damages  as  to  pain  and  suffering  incident  to  the  acd- 
d^t    There  was  ample  evidence  to  warrant  the  court 
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in  submitting  the  question  of  the  defendant's  negligence 
to  the  jury.  The  plaintiff  and  one  of  his  witnesses  testi- 
fied that  as  the  car  approached  the  boy  the  bell  was  not 
rung  and  no  other  signal  was  given.  It  is  clear  from  the 
testimony  that  had  the  motorman  been  attending  to  his 
duties  he  could  have  seen  the  child  in  time  to  prevent 
the  accident.  Pherson,  one  of  the  witnesses,  was  sitting 
on  the  front  platform  of  the  car  which  injured  the  boy, 
and  he  testified  that  he  saw  the  boy  leaving  the  south  curb 
of  Eighth  avenue  when  the  car  reached  the  eastern  sid6 
of  Dickson  street  which  is  about  eighty  or  ninety  feet 
from  the  place  of  the  accident,  that  the  boy  proceeded 
diagonally  across  Eighth  avenue  in  the  direction  of 
Tammany  alley  and  was  struck  on  the  westbound  track. 
He  says  the  gong  was  not  sounded  and  that  the  motor- 
man  did  not  apply  the  brakes  until  the  car  struck  the 
boy.  He  was  corroborated  by  at  least  one  other  witness 
as  to  the  failure  of  the  motorman  to  sound  the  gong. 
The  accident  happened  about  noon  of  a  bright  day  when 
the  sun  was  shining,  and  if  the  evidence  was  credible 
the  motorman  could  have  seen  the  boy  in  time  to  pre- 
vent the  collision.  At  all  events  the  question  of  the  mo- 
torman's  negligence  was  for  the  jury. 

We  fail  to  siee  any  error  in  the  court's  charge  on  the 
subject  of  damages  for  pain  and  suffering.  The  ground 
on  which  the  appellant  asks  the  assignment  to  be  sus- 
tained is  that  the  learned  court  erred  in  not  warning 
the  jury  not  to  allow  excessive  compensation  for  this 
element  of  damages;  in  other  words,  the  jury  were  not 
cautioned  that  the  compensation  to  be  allowed  for  this 
element  of  damages  must  be  reasonable.  This  objection 
is  not  well  taken.  The  learned  court  in  this  part  of  his 
charge  dealing  with  the  subject  of  compensation  for  pain 
and  suffering  followed  very  closely  what  was  said  by 
this  court  in  Schenkel  v.  Traction  Co.,  194  Pa.  182.  The 
judge  charged  inter  alia  as  follows:  ^^It  (suffering)  has 
not  any  market  price,  but  it  is  left  to  the  good  judgment 
and  common  sense  of  the  jury  to  say  to  what  amount 
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the  plaintiff  should  be  compensated,  or  what  amount 
should  be  aUowed  for  the  pain  and  suffering  he  has  en- 

dared,  or  may  probably  endure  in  the  future He 

is  entitled  to  be  compensated  for  that,  whatever  you 
think  would  be  fair  under  the  circumstances.''  There  is 
no  reason  for  assuming  that  the  jury,  under  the  lan- 
guage of  the  charge,  allowed  excessive  or  unreasonable 
compensation  for  pain  and  suffering. 
The  judgment  is  affirmed. 


Dominion  Trust  Co.  v.  Hildner,  Appellant 

Negotiahle  instruments  —  Promissory  notes  —  Endorsement  in 
hlank — Banks  and  banking  —  Bona  fide  purchaser  —  Agency  — 
Agent's  knowledge  of  equities, 

1.  The  words  ''on  demand"  in  a  note  do  not  make  the  demand  a 
condition  precedent  to  a  right  of  action,  but  import  that  the  debt 
ifl  due  and  demandable,  or  at  least  that  the  commencement  of  a 
suit  therefor  is  a  sufficient  demand. 

2.  To  endorse  a  note  in  blank  is  equiyalent  to  making  it  payable 
to  bearer  and  thereafter  the  note  is  negotiable  by  deliyery. 

3.  A  bank  officer  who  offers  to  his  bank  a  note  for  discount  is 
to  be  regarded  in  that  transaction  as  a  stranger  and  the  bank  is 
not  chargeable  with  the  officer's  knowledge  of  fraud  or  want  of 
consideration  for  the  note,  acquired  in  transactions  not  connected 
with  his  duties  as  a  bank  official 

4.  In  an  action  of  assumpsit  on  a  promissory  note,  made,  and 
endorsed  in  blank,  by  the  defendant,  the  affidavit  of  defense  al- 
leged that  the  note  was  purchased  from  a  third  i>erson,  who  was  at 
the  time  of  purchase  president  of  plaintiff  company  and  who  had 
knowledge  of  facts  which  would  constitute  a  good  defense  to  the 
note.  It  appeared  that  plaintiff's  president  had  not  acquired  this 
knowledge  while  acting  in  any  way  for  the  plaintiff  but  while  act- 
ing for  himself  or  for  another  concern  in  a  different  transaction. 
The  oonrt  entered  judgment  for  plaintiff  for  want  of  a  sufficient 
afidaTit  of  defense.    Held,  no  error. 

Argued  Oct  24, 1913.  Appeal,  No.  73,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Oct  T.,  1912,  No.  1119,  Docket  C,  for  plaintiflE  on  rule 
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for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. Before  Brown,  Mestbbzat,  Pottbr,  Elkin  and 
MoBGHZiSKBRy  JJ.    Affirmed. 

Assumpsit  on  a  promissory  note. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense.    Before  Magfarlanb,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  made  the  rule  absolute.  Defendant  ap- 
pealed. 

Error  assigned  was  in  making  absolute  the  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Robert  JGT.  Leitch,  for  appellant. 

Louis  Caplan,  with  him  George  E.  Reynolds,  Scan- 
drett  d  Bametty  and  T.  C.  Noble,  for  appellee. 

Opinion  by  Mb.  Justice  Pottbb,  January  5, 1914 : 
This  is  an  appeal  from  a  judgment  entered  for  want 
of  a  sufficient  affidavit  of  defense.  The  plaintiff  brou^t 
suit  against  the  defendant  as  maker  of  a  promissory 
note  payable  on  demand.  It  is  suggested  that  the  state- 
ment of  claim  does  not  show  that  plaintiff  made  demand 
upon  defendant  for  payment  before  bringing  suit  This 
was  not  necessary.  As  this  court  said  in  Andress's  App., 
99  Pa.  421y  ^Hhe  words  ^on  demand^  in  a  note  do  not 
make  the  demand  a  condition  precedent  to  a  right  of 
action ;  but  import  the  debt  is  due  and  demandable  im- 
mediately^  or  at  least  that  the  commencement  of  a  suit 
therefor  is  a  sufficient  demand."  To  the  same  effect  is 
the  decision  in  Swearingen  v.  Sewickley  Dairy  Com- 
pany,  198  Pa.  68,  where  it  was  held  as  set  out  in  the 
syllabus,  "On  an  obligation  for  the  payment  of  monqr 
on  demand,  the  statute  of  limitations  begins  to  run  at 
once.  Suit  is  a  sufficient  demand,  and  must  be  brou^t 
within  six  years.''  Nor  was  it  necessary  that  the  note 
should  have  been  endorsed  by  the  party  from  wh(mi 
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plaintiflF  purchased  the  note.  It  was  endorsed  in  blank 
by  the  defendant,  which  was  equivalent  to  making  it 
payable  to  bearer.  After  that  the  note  was  negotiable 
by  delivery,  Sec.  30  Negotiable  Instruments  Act  of  May 
16, 1901,  P.  L.  194. 

In  the  affidavit  of  defense  it  is  alleged  that  the  note 
was  purchased  from  Mr.  Lyon,  who  was  at  the  time 
president  of  the  plaintiff  company,  and  that  Lyon  had 
knowledge  of  facts  which  would  constitute  a  good  de- 
fense to  the  note.  But  as  the  court  below  says  his  knowl- 
edge of  the  facts  was  not  gained  while  acting  in  any 
way  for  the  trust  company.  He  was  acting  for  himself, 
or  for  another  concern,  in  a  different  transaction.  And 
in  selling  the  note  to  the  plaintiff  company,  his  interests 
were  antagonistic.  It  is  true  that  in  another  capacity 
he  was  the  agent  of  plaintiff.  But  as  was  said  in  Oun- 
Bter  V.  Scranton  Illuminating  Heat  &  Power  Company, 
181  Pa.  327,  "no  agent  who  is  acting  in  his  own  antago- 
nistic interest,  or  who  is  about  to  commit  a  fraud  by 
which  his  principal  will  be  affected,  does  in  fact  inform 
the  latter,  and  any  conclusion  drawn  from  a  presump- 
tion that  he  has  done  so  is  contrary  to  all  experience  of 
human  nature."  In  the  same  opinion  reference  is  made 
to  the  authorities  which  hold  clearly  that  a  bank  officer 
who  offers  to  his  bank  a  note  for  discount  is  to  be  re- 
garded in  that  transaction  as  a  stranger,  and  the  bank 
is  not  chargeable  with  the  officer's  knowledge  of  fraud 
or  want  of  consideration  for  the  note.  This  principle 
must  be  regarded  as  settled  law.  See  Merchants'  Nat 
Bank  v.  Lovitt,  114  Mo.  519,  and  the  cases  there  cited. 
We  agree  with  the  court  below  that  the  affidavit  of  de- 
fense contains  no  sufficient  averment  of  actual  notice  to 
the  plaintiff  of  any  defense  to  the  note.  The  affidavit  is 
evasive  and  amounts  merely  to  an  averment  of  construc- 
tive notice.  This  is  not  enough.  It  is  admitted  that  the 
note  was  genuine,  was  negotiable  in  form,  and  that  ap- 
pellee purchased  it  for  value.  There  is  no  averment  that 
plaintiff  took  the  note  with  actual  knowledge  of  any- 
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thing  of  a  suspicious  nature,  much  less  that  it  acted  in 
bad  faith  in  any  way,  in  the  transaction. 

The  assignments  of  error  are  dismissed,  and  the  judg- 
ment is  affirmed. 


Pfeifer  v.  Allegheny  Steel  Company,  Appellant 

Negligence — Master  and  servant — Defective  machinerif — Fore- 
man— Vice-principal — Assumption  of  risk  —  Contributory  negU- 
gence — Case  for  jury, 

1.  A  foreman  of  a  steel  company  who  gives  all  orders  to  per- 
sons employed  in  and  about  certain  cranes,  who  has  full  charge  of 
both  employees  and  machinery  and  whose  acta  in  employing  and 
discharging  men  though  reported  to  the  superintendent,  always  re- 
ceive the  superintendent's  approval,  is  a  vice-principal  to  the  ex- 
tent that  he  is  the  proper  person  to  be  notified  of  defects  in  said 
cranes  and  in  the  appliances  connected  therewith. 

2.  It  is  not  an  assumption  of  risk  to  continue  work  in  and 
about  machinery  having  certain  defects  and  made  dangerous  by  the 
accumulation  of  grease,  where  the  foreman  who  has  been  notified 
of  the  conditions  of  the  machinery,  has  told  the  workman  to  con- 
tinue  his  work,  and  that  the  condition  would  be  remedied  in  a  few 
days. 

3.  In  an  action  of  trespass  to  recover  damages  for  personal  in- 
juries, it  appeared  that  plaintiff,  a  crane  operator,  was  operating  a 
crane  traveling  on  a  run  attached  to  parallel  steel  girders  at  a 
height  of  twenty-five  or  thirty  feet  above  the  ground;  that  wiuh 
so  engaged  a  part  of  the  machinery  broke,  requiring  plaintiff  to 
walk  along  the  steel  girder  to  a  dnmi,  also  a  part  of  the  machinery, 
and  remove  a  broken  strap;  that  while  so  engaged  plaintiff's  foot 
slipped  in  consequence  of  an  accumulation  of  grease  on  the  girder, 
and  he  fell  to  the  ground  sustaining  the  injuries  complained  of. 
It  further  appeared  that  defendant's  foreman,  who  was  a  vice- 
principal,  had  been  notified  by  plaintiff  of  the  condition  of  the 
drum  causing  leakage  of  grease  in  large  quantities  onto  the  girder, 
amd  had  told  plaintiff  to  continue  his  work,  and  that  the  defects 
would  be  remedied.  Held,  that  the  doctrine  of  assumption  of  risk 
did  not  apply,  and  that  the  questions  of  defendant's  negligence  and 
plaintiff's  contributory  negligence  were  for  the  jury. 

Argned  Oct  24,  1913.    Appeal,  No.  152,  Oct  T.,  1913, 
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by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
May  T.,  1911,  No.  573,  on  verdict  for  plaintiff  in  case  of 
Peter  Pfeifer  v.  Allegheny  Steel  Company.  Before 
Bbown,  Mestrezat,  Poitbb,  Elkin  and  Moschziskeb, 
JJ.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Frazbr,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  f4,760  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict 
for  defendant  and  to  enter  judgment  for  defendant  n. 
o.v. 

W.  /S.  Dalzell,  of  Dalzell,  Fisher  d  Hawkins,  for  ap- 
pellant 

Meredith  R.  Marshall,  with  him  Rody  P.  Marshall,  for 
appellee. 

Opinion  bt  Mr.  Justicb  Moschziskeb,  January  5, 
1914: 

The  plaintiff  recovered  a  verdict  and  judgment  was 
entered  thereon;  the  defendant  has  appealed.  The  only 
errors  assigned  are  (1)  the  refusal  of  binding  instruc- 
tions  for  the  defendant,  and  (2)  the  refusal  of  judgment 
n.  o.  V.  The  following  excerpt  from  the  opinion  of  the 
court  below  gives  a  fair  summary  of  the  material  facts 
and  amply  vindicates  the  rulings  of  the  trial  judge: 
^Plaintiff,  who  was  forty-one  years  old  last  May  (1912), 
entered  the  employ  of  the  defendant  as  a  crane  oper- 
ator on  February  1, 1910,  and  continued  in  such  employ- 
ment until  Friday,  August  12,  1910,  when  he  received 
the  injuries  for  which  compensation  is  asked.  The  crane 
operated  by  plaintiff  traveled  on  a  runway  attached  to 
two  parallel  steel  girders  about  176  yards  in  length. 
Vol.  coxlui — 17 


Digitized  by 


Google 


258  PFEIPER  v.  ALLEGHENY  STEEL  CO.,  AppeUant. 

Opinion  of  the  Court  [2i3  Pa. 

seventy  to  seventy-flve  feet  apart,  and  supported  by  coL 
umns  at  the  height  of  between  twenty-five  and  thirty 
feet  from  the  ground.  The  hoisting  apparatus  and  cage 
from  which  the  lifting  device  was  operated  was  moved 
by  plaintiff  along  the  runway  from  time  to  time  and 
from  place  to  place  under  orders  from  the  foreman,  and, 
at  different  places,  operated  by  plaintiff  in  raising  or 
moving  heavy  machinery  and  materiaL  While  engaged 
in  operating  the  crane  on  the  morning  of  August  12th, 
a  'brake-strap,'  which  was  part  of  the  machine,  broke. 
This  required  plaintiff  to  leave  his  cage,  walk  along  the 
steel  girder,  which  was  about  twenty-two  inches  in 
widths  on  the  top,  to  the  drum,  also  a  part  of  the  ma- 
chinery, and  remove  the  broken  strap.  After  detaching 
the  strap  and  while  wiping  grease  from  the  drum  plain- 
tiff's foot  slipped  and  he  fell  to  the  ground,  receiving 
vei^  serious  injury.  The  negligence  of  the  defendant 
charged  was  (1)  that  the  drum  of  the  machinery  was 
permitted  to  become  and  remain  out  of  repair,  (2)  that 
grease  in  large  quantities  fell  from  the  drum  and  was 
allowed  to  accumulate  to  the  depth  of  two  inches  on  the 
top  of  the  girder  upon  which  plaintiff  was  obliged  to  be 
while  repairing  the  crane  machinery,  and  (3)  failure  to 
repair  the  drum  and  remove  the  grease  from  the  girder, 
after  notice  from  the  plaintiff  and  promise  from  the  fore- 
man to  do  so.  Defendant's  contentions  were  (1)  that 
plaintiff's  testimony  did  not  establish  negligence  upoa 
the  part  of  the  defendant,  but  on  the  contrary  showed 
that  the  plaintiff  was  guilty  of  contributory  negligence 
in  using  a  girder  upon  which  the  grease  had  accumu- 
lated, and  (2)  that  notice  of  defects  to  the  foreman  was 
not  notice  to  the  defendant  company.  The  testimony  of 
plaintiff  and  his  witnesses  was  to  the  effect  that  the 
drum  was  out  of  repair  to  such  an  extent  as  to  permit 
the  grease  required  to  be  used  in  operating  the  ma- 
chinery to  fall  from  the  girder  in  unreasonably  large 
quantities  that  the  foreman  was  notified  by  plaintiff  of 
the  defects  in  the  drum  and  the  dangerous  condition  of 
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the  girder  by  reason  of  the  accumulation  of  grease 
thereon,  and  that  plaintiff  was  told  by  the  foreman  to 
continue  his  work  and  a  new  drum  would  be  provided 
and  the  grease  removed  from  the  girder  in  a  few  days. 
Plaintiff  further  testified  that  relying  upon  that  promise 
he  remained  at  work.  The  questions  of  negligence  and 
contributory  negligence  were  clearly  for  the  jury,  and 
we  think  were  fairly  submitted,  and  that  the  foreman, 
under  the  testimony,  was  not  a  co-employee,  in  our 
opinion,  is  clear.  He  gave  all  orders  to  persons  em- 
ployed in  and  about  the  cranes,  had  full  charge  of  both 
employees  and  machinery,  and  while  his  acts  in  employ- 
ing and  discharging  men  were  always  reported  by  him 
to  the  superintendent  of  the  works,  his  actions  in  those 
matters  always  received  the  superintendent's  approval 
This  we  think  made  him  a  vice-principal,  at  least  to  such 
an  extent  as  to  make  him  the  proper  person  to  be  noti- 
fied of  defects  in  the  cranes  and  all  construction  and  ap- 
pliances connected  with  them." 

After  an  examination  of  the  testimony,  we  agree  with 
the  disposition  of  this  case  in  the  Common  Pleas,  and 
since  that  court  has  so  well  stated  its  attitude  on  the 
controlling  issues,  but  little  need  be  said  here.  It  may 
be,  as  contended  by  the  appellant,  that  the  foreman  had 
no  authority  to  bind  his  employers  to  make  such  a  ma- 
terial change  in  the  crane  as  the  construction  of  a  plat- 
form for  the  plaintiff  to  work  upon ;  but  it  is  not  neces- 
sary to  discuss  that  point,  for  it  will  be  observed  that 
the  trial  court  assumed  no  such  position  in  sustaining 
the  verdict  The  evidence  was  ample  to  support  a  find- 
ing that  the  foreman  had  power  and  authority  to  attend 
to  the  drum  and  to  have  the  dangerous  accumulation  of 
grease  removed,  and  the  plaintiff  was  at  least  justified  in 
relying  on  his  promise  to  that  extent;  the  fact  that  he 
continued  at  work  under  these  circumstances  did  not 
constitute  an  assumption  of  risk  (Foster  v.  National 
Steel  Co.,  216  Pa.  279;  Glass  v.  College  Hill  Boro.,  233 
Pa.  457^  an^  CMes  there  cited).    The  evidence  was  not 


Digitized  by 


Google 


260  PFEIPEB  V.  ALLEGHENY  STEEL  CO.,  Appellant 

Opinion  of  the  Court.  [348  Pa. 

mfflciently  clear  for  the  trial  judge  to  pass  upon  the 
question  whether  or  not  this  man  ignored  another  and 
obviously  safer  way  to-do  the  work,  and  thus  brought  the 
injuries  upon  himself;  the  most  that  can  be  said  on  this 
point  is  that  the  issue  was  for  the  jury.  We  are  not 
convinced  of  error. 

The  assignments  are  overruled  and  the  judgment  is 
affirmed. 


Carpenter  v.  Hutcliisoii,  Appellant. 

AppeaU — Awards  of  arhiirators — Bail — Statutes — Repeal — Acts 
of  March  iSl,  ISJfi,  P.  L.  216;  March  20, 18i5,  Section  J,  P.  L.  188; 
April  26, 1860,  P.  L.  669;  May  19, 1897,  P.  L.  67— Foreign  corpora- 
tions. 

1.  Repeal  of  statutes  by  implication  is  not  favored  and  unless 
done  in  express  terms,  the  presumption  is  always  against  an  inten- 
tion to  repeal.  A  presumption  to  repeal  an  earlier  by  a  later 
statute  can  only  arise  when  the  two  statutes  are  irreconcilable,  or 
the  intention  is  clearly  expressed.  There  must  be  a  clear  repug- 
nancy between  the  two  statutes  to  justify  the  court  in  declaring 
that  the  one  repeals  the  other. 

3.  The  12th  section  of  the  Act  of  April  26, 1860,  P.  L.  669,  con- 
struing the  Act  of  March  20,  1846,  P.  L.  188,  which  provides  that 
in  appeals  from  awards  of  arbitrators  the  appellant  shall  give  bail 
for  the  costs  only,  does  not  repeal  the  Act  of  March  21, 1849,  P.  L. 
216,  providing  that  in  appeals  by  foreign  corporations  in  actions 
brought  in  a  court  of  record,  the  bail  shall  be  for  the  d^t,  interest 
and  costs.  The  Acts  of  1846  and  1860  apply  exclusively  to  appeals 
by  domestic  corporations. 

3.  The  Act  of  May  19,  1897,  P.  L.  67,  repealed  only  so  much  of 
the  Act  of  1849  as  relates  to  writs  of  error  and  appeals  taken  to 
the  Supreme  and  Superior  Courts.  It  does  not  afPect  the  Act  of 
1849  in  So  far  as  it  relates  to  appeals  to  the  Oourt  of  Oommon 
Pleas  from  the  awards  of  arbitrators. 

4.  In  an  action  to  recover  from  sureties  the  amount  of  a  bond 
given  by  a  foreign  corporation  to  secure  the  payment  of  debt^ 
interest  and  costs  on  an  appeal  to  the  Court  of  Common  Pleas  from 
an  award  of  arbitrators,  the  affidavit  of  defense  alleged  that  the 
bond  was  illegal  in  that  it  was  taken  for  the  debt,  interest  and 
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costs  whereas  it  should  haye  been  taken  for  the  costs  only.  The 
court  made  absolute  plaintifTs  rule  for  judgment  for  want  of  a 
sufficient  affidarit  of  defense.    Held,  no  error. 

Argued  Oct  20,  1913.  Appeal,  No.  4,  Oct  7,  1913, 
from  judgment  of  C.  P.  Allegheny  Ck).,  April  T.,  1912, 
No.  263,  for  plaintiffs,  on  rule  for  judgment  for  want  of 
a  BufBcient  affidayit  of  defense  in  case  of  D.  P.  Carpenter 
V.  Alvin  E.  Hutchison,  H.  J.  McAvoy  and  Edward  Q. 
Steinert.  Before  Fell,  C.  J.,  Mbstrezat,  Potter,  Stbw- 
AST  and  MoBCHZiSKSOt,  J  J.   AfSrmed. 

Assumpsit  to  recover  from  sureties  the  amount  of  a 
bond  given  by  a  corporation  to  secure  debt,  interest  and 
costs  on  appeal  from  award  of  arbitrators. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense.    Before  Brown,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  made  the  rule  absolute.  Defendants  ap- 
pealed. 

Error  assigned  was  in  making  absolute  the  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Harry  F.  StamhaUgh,  with  him  James  L.  Wehn,  for 
appellant. 

Albert  H.  Moeser,  for  appellee. 

Opinion  by  Mb.  Justigb  Mbstbbzat,  January  5, 1914: 
Carpenter,  the  plaintiff,  sued  the  Fort  Pitt  Mining 
and  Milling  Company,  a  foreign  corporation,  to  recover 
|1,500,  the  value  of  three  thousand  shares  of  stock  and 
for  back  salary  for  running  the  company's  mine.  He 
took  a  rule  of  reference  under  the  compulsory  arbitra* 
tion  Act  of  June  16, 1836,  P.  L«  715,  and  the  arbitrators 
made  an  award  in  his  favor.  The  company  appealed 
from  tbe  award  and  gave  bond  conditioned  for  the  pay- 
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ment  of  ^^all  the  debt,  interest  and  costs  accrued  or  that 
may  be  legally  recovered  against''  the  mining  company. 
On  the  trial  of  the  cause  in  the  Common  Pleas  the  plain- 
tiff obtained  a  judgment  for  the  amount  of  his  claim. 
An  execution  was  issued  on  the  judgment  to  which  the 
sheriff  returned  ^^nuUa  bona/'  and  then  the  present  ac- 
tion of  assumpsit  on  the  bond  was  brought  against  the 
sureties.  The  plaintiff  took  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense  which  was  made 
absolute  and  judgment  was  entered  against  the  defend- 
ants.   They  have  taken  this  appeal. 

The  defendants  contend  that  the  bond  was  illegal  in 
that  it  was  taken  for  the  debt,  interest  and  costs  whereas 
it  should  have  been  taken  for  the  costs  only.  The  single 
question  in  the  case  is  whether  the  twelfth  section  of  the 
Act  of  April  25,  1850,  P.  L.  569,  construing  the  Act  of 
March  20,  1845,  P.  L.  188,  which  provides  that  in  ap- 
peals from  award  of  arbitrators  the  appellant  shall  give 
bail  for  the  costs  only,  repeals  the  Act  of  March  21, 1849, 
P.  L.  216,  providing  that  in  appeals  by  a  foreign  corpora- 
tion in  actions  brought  in  a  court  of  record,  the  bail 
shall  be  for  the  debt,  interest  and  costs.  In  other  words, 
under  present  legislation  is  a  foreign  corporation  de- 
fendant in  appealing  from  an  award  of  arbitrators  re- 
quired to  give  bail  for  payment  of  the  debt  finally  ad- 
judged to  be  due  the  plaintiff,  together  with  interest  and 
costs,  or  only  for  the  costs  accrued  and  likely  to  accrue 
in  the  case? 

A  review  of  the  legislation  on  the  subject  will  show 
that  the  Act  of  1849  is  in  force,  and  that  bail  on  an  ap- 
peal by  a  foreign  corporation  from  an  award  of  arbi- 
trators must  be  for  the  debt,  interest  and  costs. 

The  Act  of  March  29,  1809,  P.  L.  125,  was  the  first 
compulsory  arbitration  statute  enacted  in  this  State, 
and  the  recognizance  on  appeal  from  the  award  was  sub- 
stantially the  same  as  that  required  under  the  Act  of 
March  20,  1810,  5  Sm.  L.  131,  the  fourteenth  section  of 
which  provides  that  if  the  defendant  be  the  appellant  he 
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diall  give  a  recognizance  in  the  nature  of  special  bail, 
conditioned  that  if  the  plaintifF  shall  obtain  a  judgment 
more  favorable  than  the  award,  the  defendant  shall  paj 
aU  the  costs  and  the  value  of  the  thing  awarded,  with 
one  dollar  for  each  day  lost  by  plaintifF  in  attending  the 
appeal,  or  in  default  tJiereof,  surrender  the  defendant  to 
the  county  jail. 

The  next  act  on  the  subject  was  approved  March  22, 
1817,  P.  L.  128.  It  was  doubtless  passed  in  view  of  the 
decision  of  this  court  in  Carpentier  v.  Delaware  Insur- 
ance Company,  2  Binn.  264,  in  which  it  was  held  that  the 
condition  of  tJie  recognizance  in  the  Act  of  1809  and 
similar  Act  of  1810  that  the  surety  surrender  the  de- 
fendant to  the  county  jail  was  incapable  of  performance 
in  case  of  a  corporation,  and  therefore  a  corporation  was 
entitled  to  appeal  without  entering  into  a  recognizance 
of  bail.  This  inequality  between  a  defendant  corpora- 
tism and  an  individual  defendant  was  remedied  by  the 
Act  of  1817,  the  fourth  section  of  which  provides,  inter 
alia,  that  ^Vhen  any  corporation  shall  be  sued  and  shall 
appeal  or  take  a  writ  of  error,  the  bail  requisite  in  that 
case  shall  be  taken  absolute  for  the  payment  of  the  debt, 
interest  and  costs  on  afSrmance  of  the  judgment."  We 
held  that  this  act  applied  to  appeals  from  the  judgment 
of  a  justice  of  the  peace  and  from  an  award  of  arbi- 
trators. 

The  General  Arbitration  Act  of  June  16,  1836,  P.  L. 
715,  followed,  the  thirtieth  section  of  which  substan- 
tially reenacted  the  fourteenth  section  of  the  Act  of  1810 
lequiring  the  defendant,  if  appellant,  to  give  special  bail 
upon  appeal  from  an  award  of  arbitrators.  The  ques- 
ti(m  arose  at  once  whether  this  provision  of  the  Act  of 
1836  was  not  an  implied  repeal  of  the  fourth  section  of 
the  Act  of  1817  requiring  corporations  to  give  bail  abso- 
lute for  debt,  interest  and  costs  in  such  cases.  We 
answered  the  question  in  the  negative  in  Morris  v.  Dela- 
ware and  Schuylkill  Canal,  4  W.  &  S.  461,  and  affirmed 
our  former  ci^nstruction  of  the  Act  of  1817  that  corpora- 
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tions  appealing  from  an  award  of  arbitrators  must  give 
bail  for  debt,  interest  and  costs.  Mr.  Justice  Sbbgbant 
deliyering  the  opinion,  said:  ^^The  provision  in  the 
fourth  section  of  the  Act  of  March  22,  1817,  that  when 
anj  corporation  shall  be  sued  and  shall  appeal  or  take  a 
writ  of  error,  the  bail  shaU  be  absolute  for  the  payment 
of  debt,  interest  and  costs,  on  affirmance  of  the  judg- 
ment, has  in  practice  been  considered  as  extending  to  all 
appeals  by  corporations  of  every  description,  and  there 
is  nothing  in  the  act  by  which  appeals  from  awards  of 
arbitrators  can  be  excepted.^'  The  two  acts  were,  there- 
fore, both  held  to  be  in  force,  and  notwithstanding  the 
general  language  of  the  subsequent  Act  of  1836,  the  pro- 
vision in  the  Act  of  1817  requiring  corporations  to  give 
bail  for  debt,  interest  and  costs  was  still  in  force.  This 
was  the  law  when  the  Act  of  July  12,  1842,  P.  L.  339, 
abolishing  imprisonment  for  debt  was  passed.  The  ef- 
fect of  that  legislation  on  statutory  requirements  for  bail 
in  cases  of  appeals  from  judgments  of  justices  of  the 
peace  and  awards  of  arbitrators,  as  declared  in  Beers  v. 
West  Branch  Bank,  7  W.  &  S.  365,  was  certainly  not  an- 
ticipated or  foreseen.  It  was  there  held  that  the  Act  of 
1842  virtually  abolished  special  bail  in  all  but  the  few 
excepted  cases,  and  that  ^^appeals  from  awards  of  arbi- 
trators, therefore,  are  to  be  had  without  any  sort  of  bail 
whatever."  This  construction  of  the  act  also  abolished 
special  bail,  required  by  the  Act  of  1810,  upon  appeals 
from  judgments  of  justices  of  the  peace  and  aldermen. 

In  this  state  of  the  law,  the  Act  of  March  20, 1846,  P. 
L.  188,  entitled  ^^An  act  concerning  bail  and  attach- 
ments," was  passed,  evidently  to  meet  the  situation  pro- 
duced by  the  Act  of  1842.  Section  1  of  the  act  provides : 
^^In  lieu  of  the  bail  heretofore  required  by  law,  in  the 
cases  herein  mentioned,  the  bail  in  cases  of  appeal  from 
the  judgments  of  aldermen  and  justices  of  the  peace,  and 
from  the  awards  of  arbitrators,  shall  be  bail  absolute,  in 
double  the  probable  amount  of  costs  accrued  and  likely 
to  accrue  in  such  cases,  with  one  or  more  sufficient  sure- 


Digitized  by 


Google 


CAEPENTEB  v.  HUTCHISON,  Appellant.         265 
1911]  Opinion  of  the  Court 

ties,  conditioned  for  the  payment  of  all  costs  accrued  or 
that  may  be  legally  recovered  in  such  cases  against  the 
appellants.''  The  language  of  this  act  was  sufficiently 
broad,  apparently,  to  cover  all  cases  in  which  any  de- 
fendant appealed  from  the  judgment  of  a  justice  of  the 
peace  or  alderman  or  from  an  award  of  arbitrators. 
But  recalling  Morris  v.  Delaware  and  Schuylkill  Canal, 
4  W.  &  S.  461,  it  was  an  open  question,  probably  with  a 
native  answer,  whether  it  did  by  implication  repeal 
the  Act  of  1817  and  permit  corporations  to  avail  them- 
selves of  its  provisions  and  enter  bail  for  costs  only. 

The  doubt  as  to  the  effect  of  the  Act  of  1845  led  to  the 
passage  of  the  Act  of  March  15, 1847,  P.  L.  361,  the  first 
section  of  which  provides  as  follows :  "Whereas,  doubts 
have  arisen  in  regard  to  the  effect  of  the  first  section  of 
the  act,  entitled  ^An  Act  concerning  bail  and  attach- 
ments,' passed  twentieth  March,  one  thousand  eight  hun- 
dred and  forty-five,  and  as  to  the  bail  required  to  be 
given  by  corporations  in  cases  of  appeal  and  writs  of 
error,  since  the  passage  of  said  act;  therefore,  Section  1. 

Be  it  enacted that  from  and  after  the  passage  of 

this  act,  when  any  corporation  (municipal  corporations 
excepted),  being  sued,  shall  appeal  or  take  a  writ  of 
error,  the  bail  requisite  in  that  case  shall  be  taken  abso- 
lute, for  the  payment  of  debt,  interest  and  costs  on  the 
alBimance  of  the  judgment."  It  will  be  observed  that, 
with  the  exception  of  municipal  corporations,  this  is  a 
reenactment  in  terms  of  the  fourth  section  of  the  Act  of 
1817  requiring  corporations  to  give  bail  for  debt,  inter- 
est and  costs  in  such  cases.  Under  our  decisions  inter- 
preting this  latter  act,  the  Act  of  1847  applied  to  appeals 
from  the  judgments  of  justices  of  the  peace  and  alder- 
men and  awards  of  arbitrators. 

With  this  legislation  before  it,  the  legislature  passed 
the  Act  of  April  25, 1850,  P.  L.  569,  entitled  "An  Act  re- 
lating to appeals  from  awards  of  arbitrators  by 

eorporations "    The  twelfth  section  of  this  act 

provides :   "So  much  of  the  first  section  of  the  act  passed 
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on  the  20th  day  of  March^  1845^  entitled  ^An  Act  c<m- 
cerning  bail  and  attachments,'  aa  pertains  to  appeals 
from  the  awards  of  arbitrators,  shall  from  henceforth 
be  construed  to  extend  to  all  such  appeals,  whether 
made  by  persons  natural  or  artificial/'  Does  this  act  re- 
peal the  Act  of  March  21, 1849,  P.  L.  216?  Section  3  of 
the  latter  act  provides:  ^^In  all  suits  or  actions  here- 
after to  be  brought  in  any  court  of  record  of  this  Cknn- 
monwealth,  against  any  foreign  corporation  or  body  cor^ 
porate,  not  holding  its  charter  under  the  laws  of  this 
Commonwealth,  every  judgment,  verdict  or  award  r^i-. 
dered  against  such  corporation  shall  be  final  and  c<m- 
clusive,  unless  the  said  defendants,  in  addition  to  the 
usual  proceedings  in  cases  of  appeal,  shall  give  good  and 
sufficient  bail,  in  the  nature  of  bail  absolute,  for  the  pay- 
ment of  such  sum  or  sums  as  shall  be  finally  adjudged  to 
be  due  to  the  plaintiff  or  plaintiffs,  together  with  inter- 
est and  costs  thereon."  The  purpose  of  the  Act  of  1850, 
as  disclosed  by  its  language,  was  to  construe  the  Act  of 
1845  witii  regard  to  appeals  from  awards  of  arbitrat<Nrs. 
The  act  was  supplemental  to  and  explanatory  of  the  Act 
of  1845  which,  as  its  titie  shows  was  ^^an  act  concerning 
bail  and  attachments."  It  was  to  regulate  this  general  sub- 
ject that  the  two  acts  were  passed.  It  is  not  claimed  that 
theActof  1850  expressly  repealed  the  Act  of  1849.  There 
is  no  repealing  clause  in  the  Act  of  1850  and,  hence,  if 
it  repeals  the  prior  act  it  is  by  imj^cation.  Repeal  of 
statutes  by  implication  is  not  favored,  and  unless  a  statute 
is  repealed  in  express  terms,  the  presumption  is  always 
against  an  intention  to  repeal.  A  presumption  to  rq[^eal 
an  earlier  by  a  later  statute  can  only  arise  when  the  two 
statutes  are  irreconcilable,  or  the  intention  is  clearly  ex- 
pressed. There  must  be  a  clear  repugnancy  between  the 
two  statutes  to  justify  the  court  in  declaring  that  the 
one  repeals  the  other.  In  determining  the  effect  at  the 
later  statute  in  the  present  case,  the  Acts  of  1845  and 
1850  must  be  construed  together  and  as  having  one  and 
the  same  purpose,  which,  as  disclosed  by  the  titie  to  the 


Digitized  by 


Google 


CARPENTER  v.  HUTCHISON,  Appellant.         267 
1911]  Opinion  of  the  Court 

earlier  statute,  was  to  regulate  ^^bail  and  attachments." 
The  Act  of  1849,  however,  was  passed,  as  its  title  indi- 
cates, for  another  purpose,  to  wit:  "to  facilitate  the  col- 
lection of  debts  against  corporations,"  and,  as  we  have 
seen,  requires  "any  foreign  corporation  or  body  corpo- 
rate not  holding  its  charter  under  the  laws  of  this  Com- 
monwealth" to  give  bail  for  debt,  interest  and  costs  in 
all  appeals  taken  in  actions  in  any  court  of  record.  This 
necessarily  limited  the  operation  of  the  Act  of  1845  to 
appeals  by  domestic  corporations  from  judgments  of  jus- 
tices of  the  peace  and  awards  of  arbitrators.  As  the  law 
then  stood,  a  foreign  corporation  took  its  appeal  under 
the  Act  of  1849,  and  a  domestic  corporation  under  the 
Act  of  1845.  The  Act  of  1850  was,  therefore,  construing 
the  Act  of  1845  which  dealt  only  with  domestic  corpora- 
tions. The  Act  of  1849  does  not  deal  with  corporations 
generally,  but  specially  with  foreign  corporations,  and 
only  those  appealing  in  actions  brought  "in  any  court  of 
record."  The  act  is  not  confined  to  appeals  from  judg- 
ments of  justices  of  the  peace  and  awards  of  arbitrators, 
bat  applies  in  every  case  where  the  corporation  takes  an 
appeal  in  a  case  instituted  in  a  court  of  record.  The  Act 
of  1845  applied  to  appeals  from  judgments  of  justices  of 
the  peace  and  aldermen  and  from  awards  of  arbitrators, 
and  the  Act  of  1850,  applies  only  to  appeals  from 
awards  of  arbitrators.  The  manifest  intention  of  the 
legislature  in  dealing  with  the  subject,  as  appears  from 
the  several  acts,  was  to  make  a  distinction  between  the 
two  classes  of  corporations.  The  legislature  recognized 
the  necessity  which  frequently  arises  of  protecting  a 
litigant  against  a  foreign  corporation  having  no  assets 
in  the  State.  The  present  case  affords  conclusive  proof 
of  the  wisdom  of  such  legislation. 

The  Act  of  May  19,  1897,  P.  L.  67,  repealed  only  so 
much  of  the  Act  of  1849  "as  relates  to  appeals  and  writs 
of  error"  taken  to  the  appellate  courts.  The  Act  of  1897 
applies  to  appeals  to  the  Supreme  and  Superior  Courts, 
as  distinctly  appears  from  the  title  which  is  "An  Act 
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regulating  the  practice^  bail^  costs  and  fees  on  appeals 
to  the  Supreme  C3ourt  and  Superior  Court,"  and  from 
the  body  of  the  act  which  provides  for  **every  case  in 
which  an  appeal  is  taken  to  the  Supreme  Court  or  Supe- 
rior Court." 

We  are  of  opinion  that  the  Act  of  1850  did  not  repeal 
the  Act  of  1849,  and  that  the  bond  in  suit  is  a  valid  obli- 
gation of  the  defendants. 

Judgment  affirmed. 


The  Colonial  Trust  C5o.,  Appellant,  v.  T^e  CJentral 
Trust  Ck>.  and  Clara  J.  Earkland,  Appellant 

ContracU — Promissory  notes — Pledges — Pledge  of  securities  as 
collateral — Right  to  sell  pledge — Stock  certificates. 

1.  Legal  rights  are  as  safe  in  chancery  as  ibey  are  in  a  court  of 
law  and  however  strong  an  appeal  may  be  to  the  conscience  of  a 
chancellor  for  equitable  relief  he  is  powerless  to  grant  it  if  the 
one  from  whom  it  must  come  will  be  deprived  of  a  legal  right 

2.  Where  securities  are  pledged  as  collateral  for  a  loan  under 
a  contract  authorizing  the  pledgee  to  sell  at  public  or  private  sale 
at  his  option,  on  the  failure  of  the  pledgor  to  pay,  without  demand, 
advertisement  or  notice,  with  the  right  in  the  pledgee  to  purchase 
at  such  sale,  free  of  all  claims  and  trusts,  the  pledgee  in  the  ab- 
sence of  fraud,  has  the  right  to  purchase  the  securities  at  a  private 
sale. 

8.  In  a  suit  in  equity  where  the  bill  prayed  that  a  sale  to  itself 
by  the  pledgee  of  certain  securities  pledged  be  declared  void,  and 
that  an  amount  realized  on  a  subsequent  sale  in  excess  of  the 
indebtedness  for  which  the  securities  were  pledged  be  awarded  to 
the  trustee  in  bankruptcy  of  the  pledgor,  it  appeared  that  the 
pledgor  had  deposited  the  securities  as  collateral  for  the  payment 
of  certain  demand  notes  made  in  favor  of  the  pledgee  for  money 
loaned  wherein  provision  was  made  for  the  sale  of  the  securities  at 
public  or  private  sale,  with  the  right  in  the  pledgee  to  become  the 
purchaser  thereof.  On  the  refusal  of  a  demand  for  the  amount  of 
the  notes  the  pledgee  notified  the  pledgor's  trustee  in  bankruptcy 
that  the  collateral  would  be  sold  at  the  office  of  the  pledgee  at  an 
hour  named.  The  securities  were  accordingly  sold  and  the  pledgee 
became  the  purchaser  at  a  price  equal  to  the  pledgor's  then  indebt- 
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edness.  Thereafter  the  securities  were  sold  by  the  pledgee  at  an 
amoimt  in  excess  of  the  pledgor's  indebtedness  to  the  pledgee.  It  did 
not  appear  that  any  fraud  or  deception  had  been  practiced  by  the 
pledgee  prerious  to  or  at  the  time  of  the  sale  of  the  pledged  se- 
earities,  or  that  the  pledgee  did  not  have  the  legal  right  to  sell  the 
same.  At  the  time  of  the  sale  the  market  value  of  the  securities 
was  on  the  decline  and  had  the  sale  been  delayed  a  month  longer 
the  pledgee  would  have  sustained  loss.  Held,  that  the  title  to  the 
securities  acquired  by  the  pledgee  was  an  absolute  one  and  the 
court  properly  dismissed  the  bill. 

CorpcrtUiona — CertificaUs  of  8toch^Fraudulent  pledge  of  eioeh 
eertificaiee — Endorsement  in  hlanh — Estoppel 

4.  Where  the  owner  of  stock  executes  a  power  of  attorney  in 
blank  on  the  back  of  the  stock  certificate  without  restriction  or 
condition  and  delivers  the  same  for  sale  to  a  broker  who  fraudu- 
lently pledges  the  stock  as  collateral  for  loans,  the  innocent  pledgee 
will  take  the  stock  divested  of  all  claims  on  the  part  of  the  one 
defrauded. 

5.  In  such  case  the  owner  of  certain  of  the  stock  pledged  who 
had  delivered  the  same  to  the  pledgor's  bookkeeper,  acting  for  the 
pledgor,  for  sale,  having  previously  endorsed  in  blank  a  power  of 
attorney  on  the  certificate  of  fstock,  sought  by  cross-bill  to  secure 
the  award  to  her  of  the  fund  claimed  by  the  pledgor's  trustee  in 
bankruptcy;  it  appeared  that  the  pledgor  had  pledged  the  stock  as 
his  own  and  that  there  was  nothing  to  put  the  pledgee  upon  notice 
that  the  stock  had  been  fraudulently  converted  by  the  pledgor. 
Seld,  that  no  distinction  could  be  made  between  the  claims  of  the 
pkintifi  and  that  of  the  cross-plaintiff,  and  that  the  court  made  no 
error  in  dismissing  the  cross-bill. 

}bu  Justice  Stewart  dissents. 

Argned  Oct.  27, 1913.  Appeals,  Nos.  146  and  162,  Oct 
T.,  1913,  by  plaintiff  and  cross  plaintiff,  from  decree  of 
C.  P.  Allegheny  Co.,  Jan.  T.,  1911,  No.  360,  in  equity, 
dismissing  bill  and  cross-bill  in  equity  in  case  of  The 
Colonial  Trust  Company,  a  corporation.  Receiver  of 
John  A.  Wood,  Jr.,  bankrupt,  v.  The  Central  Trust  Com- 
pany, a  corporation,  and  Clara  J.  Kirkland.  Before 
FBUi,  C.  J.,  Brown,  Elkin,  Stiiwabt  and  Mosohziskbb, 
JJ.    Affirmed. 

Bill  in  equity  to  set  aside  the  sale  of  pledged  securities 
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and  cross-bill  in  equity  for  the  return  of  certain  stock  to 
the  cross  plaintiff  alleged  to  have  been  secured  from  her 
by  fraud.    Before  Haymakbr^  J. 

From  the  record  it  appeared  that  plaintiff  had  filed  a 
bill  in  equity  praying  that  a  sale  to  itself  by  the  Central 
Trust  Company  of  securities  pledged  to  it  by  John  A. 
Wood,  Jr.,  be  declared  void  and  that  the  excess  over  his 
indebtedness  to  it^  which  it  realized  on  subsequent  sales 
of  the  said  securities,  be  awarded  to  his  trustee  in  bank- 
ruptcy. The  cross-bill  was  filed  by  a  customer  of  Wood, 
who  had  left  with  him  for  sale,  a  certain  stock  certifi- 
cate. He  hypothecated  this  for  his  indebtedness  to  the 
Central  Trust  Company,  and  it  was  sold  with  the  other 
securities  enumerated  in  the  bill.  The  prayer  of  the 
cross  bill  was  that  the  surplus  claimed  by  Wood's  re- 
ceiver in  bankruptcy  be  awarded  to  her. 

In  dismissing  the  bill  the  court  found  the  following 
facts: 

1.  The  Colonial  Trust  Company  and  The  Central 
Trust  Company  are  corporations  of  the  State  of  Penn- 
sylvania, domiciled  in  the  City  of  Pittsburgh,  and  law- 
fully engaged  in  the  banking  business. 

2.  John  A.  Wood,  Jr.,  was  a  stock  and  bond  broker, 
with  offices  in  said  city,  and  at  one  time  had  in  his 
employ  H.  M.  Ilyus  as  bookkeeper. 

3.  On  January  14, 1910,  The  Colonial  Trust  Company, 
the  plaintiff  in  the  original  bill  filed,  was  appointed  re- 
ceiver in  bankruptcy  of  the  estate  of  John  A.  Wood,  Jr., 
and  soon  thereafter  it  was  appointed  trustee  in  banb- 
raptcy  of  that  estate. 

4.  On  October  13,  1909,  John  A.  Wood,  Jr.,  borrowed 
from  the  Colonial  Trust  Company  f  1,500.00  and  gave 
his  collateral  promissory  note,  and  delivered  therewith 
100  shares  of  preferred  stock  of  the  Independent  Brew- 
ing Company  as  security  for  the  payment  thereof.  That 
note,  with  the  terms  of  hypothecation  appended,  is  as 
follows: 
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'*|1,500,00  PrrrsBUBOy  Pa.,  October  13,  1909. 

''On  4emand  after  date  I  promise  to  x>a7  to  the  order 
of  myself  at  the  Central  Trust  Company  of  Pittsburgh, 
Fifteen  Hundred  Dollars,  without  defalcation,  for  Value 
received,  having  deposited  herewith  as  collateral  se- 
curity for  the  payment  of  this  or  any  other  liability  or 
liabilities  of  mine  to  the  holders  hereof,  now  due  or  to 
become  due  or  may  hereafter  be  contracted,  the  follow- 
ing property,  viz : 

^100  Shares  Independent  Brewing  pfd. 

'^he  market  value  of  which  is  f ,  with  further 

right  to  the  holder  hereof  to  call  for  additional  security 
should  there  be  a  decline  in  the  market  value,  or  on  fail- 
ure to  respond,  this  obligation  shall  be  deemed  to  be 
due  and  payable  without  demand  or  notice,  with  full 
power  and  authority  to  the  said  holder  to  sell,  assign 
and  deliver  the  whole  or  any  part  of  said  security,  any 
substitute  therefor,  or  any  addition  thereto,  at  any 
Broker's  Board,  public  or  private  sale,  at  the  option  of 
tbe  holder,  on  the  non-performance  of  this  promise,  or 
of  the  terms  hereof,  at  any  time  hereafter,  without  de- 
mand, advertisement  or  notice,  with  the  right  to  the 
holder  of  becoming  the  purchaser  and  absolute  owner 
thereof,  free  of  all  claims  and  trusts. 

''After  deducting  all  legal  or  other  coste  and  expenses 
of  collection,  storage,  custody,  sale  and  delivery,  the 
residue  of  the  proceeds  of  any  such  sale  or  sales  to  be 
applied  to  the  payment  of  any  or  all  of  the  liabilities 
aforesaid,  due  or  to  become  due  said  holder,  returning 
the  overplus,  if  any,  to  the  undersigned;  and  in  case  of 
any  deficiency  holding  me  responsible  therefor.'* 

On  November  1, 1909,  Wood  borrowed  from  the  sam^ 
company  ten  thousand  dollars,  and  gave  a  similar  note, 
with  the  same  terms,  of  hypothecation,  and  delivered 
therewith  the  following  securities: 

5  riiares  of  Westinghouse  Electric  seconds. 
25      **        "  Independent  Brewing  Company,  ccwn* 
pany  common. 
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40  shares  of  Westinghoase  Machine  Company. 
25      "        "  Crncible  Steel  preferred. 
100      "        "  "  **     common. 

5      '^        '^  National  Fireprooflng  common. 
65      "        ^'  Sewer  Pipe. 
1    Pittsburgh   &   Allegheny   Telephone   Company 
Bondy  face  value  f  1,000.00. 
At  the  time  said  loans  were  made  by  the  Central  Trust 
Company  to  Wood  it  was  in  possession  of  said  securities 
and  made  the  same  on  the  strength  of  that  possession, 
and  in  the  belief  that  Wood  was  the  legal  owner  of  said 
securities,  and  had  no  notice  that  any  of  said  securities 
were  owned  or  claimed  by  any  other  person. 

5.  The  maker  of  said  notes  made  various  i>ayments  on 
account  of  the  larger  note,  whereby  it  was  reduced  to 
the  sum  of  f6,300.00.  The  smaller  note  was  fm* 
11,500.00,  and  on  this  indebtedness  there  was  interest 
due  of  120.00,  making  a  total  claim  of  f  7,820.00. 

6.  On  Friday,  January  14,  1910,  in  the  forenoon,  Mr. 
Hetzel,  the  secretary  and  treasurer  of  the  Central  Trust 
Company,  went  to  the  ofBce  of  the  maker  of  the  notes  to 
demand  payment  and  to  deliver  the  notes  and  collateral, 
but  finding  the  office  closed  put  the  notice  through  the 
letter  hole  in  the  door.  From  there  he  went  to  the 
Colonial  Trust  Company,  where  he  presented  the  notes 
to  F.  F.  Brooks,  the  trust  officer,  for  payment,  about 
eleven  o'clock,  and  being  informed  by  that  officer  that  the 
company  did  not  have  the  funds  with  which  to  pay  the 
notes,  he  said  that  the  collateral  would  have  to  be  sold, 
but  did  not  at  that  time  designate  any  time  of  sale.  Be- 
tween three  and  four  o'clock  of  the  same  day  Mr.  Hetzel 
notified  Mr.  Brooks  by  'phone  that  the  collateral  would 
be  sold  at  the  office  of  the  Trust  Company  the  next  morn- 
ing, Saturday,  at  9 :  80,  to  which  Mr.  Brooks  objected  on 
the  ground  that  the  notice  was  too  short.  This  verbal 
notice  over  the  'phone  was  followed  by  a  written  notice 
sent  to  Mr.  Brooks  about  four  o'clock  on  Friday  evening, 
but  was  not  received  by  him  until  slI^q^X  nine  o'clock  on 
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Saturday  morning^  less  than  half  an  hour  before  the 

time  fixed  for  the  sale.    The  following  is  a  copy  of  that 

notice: 

*H3entral  Trust  Co., 

Pittsburgh,  Pa.,  January  14, 1910. 
Colonial  Trust  Company, 

Receiver  of  John  A.  Wood,  Jr., 
Pittsburgh,  Pa. 
Oentlemen : 

We  beg  to  notify  you  that  we  have  this  day  demanded 
payment  on  the  notes  of  John  A.  Wood,  Jr.,  held  by  this 
company,  and  said  notes  not  being  paid  we  will  ofifer  the 
collateral  for  sale  Saturday  morning,  January  15,  1910, 
at  9 :  30  o'clock,  in  the  above  office. 

H.  O.  Hbtzbl, 
Treasurer.*' 
The  trustee  of  Wood's  estate  protested  against  the 
sale,  principally  on  the  ground  that  the  securities  were 
all  marketable,  that  there  was  a  substantial  equity  in 
the  loan  and  that  they  should  be  sold  on  the  exchange 
or  at  a  certain  office  where  public  sales  at  that  time  were 
being  made. 

7.  On  Saturday  morning,  January  15,  1909,  at  ten 
o'clock  the  collateral  securities  were  sold  in  the  office  of 
the  secretary-treasurer  of  the  pledgee,  in  a  room  adjoin- 
ing the  banking  room,  and  were  purchased  by  the 
pledgee,  represented  by  its  president,  at  a  price  or  sum 
equal  to  the  then  indebtedness  of  the  pledgor.  The  only 
persons  present  at  the  sale  were  certain  officers  and 
counsel  for  the  pledgee,  and  Mr.  Jennings,  counsel  for 
Mrs.  Kirkland.  Mr.  Jennings  before  the  day  of  sale  and 
at  the  time  of  the  sale,  protested  against  the  sale  of  the 
twenty-five  shares  of  Crucible  Steel  on  the  ground  that 
the  pledgor  had  no  title  thereto  at  the  time  of  pledging, 
and  that  they  were  then  the  property  of  Mrs.  Eirkland. 

8.  When  the  pledgee  learned  of  the  failure  of  the 
pledgor  it  made  immiediate  investigation  of  the  charac- 
ter of  the  securities  in  its  hands,  with  a  view  to  protec* 
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tion  against  loss.  The  market  value  of  some  of  tbe 
pledged  stock  was  at  times  of  little  value;  some  were 
speculative  and  nondividend  paying,  and  at  the  time  of 
the  sale  the  market  was  on  a  decline,  and  had  the  sale 
been  delayed  for  a  month  longer  the  pledgee  would  have 
sustained  a  loss.  The  Westinghouse  stocks  were  of  com- 
panies then  in  financial  difficulties. 

9.  On  the  same  day  that  the  pledged  securities  were 
purchased  by  the  pledgee  they  were  placed  in  the  hands 
of  a  broker  for  sale,  and  some  of  them  were  sold  on  the 
same  day,  and  all  were  sold  not  later  than  the  follow- 
ing Wednesday,  the  19th,  the  pledgee  realizing  f  1,582.29 
over  and  above  the  pledgor's  indebtedness  to  ttke  pledgee 
and  the  expenses  of  sale. 

10.  The  pledgor,  John  A.  Wood,  Jr.,  has  at  no  time 
complained  of  the  action  of  the  pledgee  in  selling  the 
pledge,  and  the  only  objection  is  on  the  part  of  his  trus- 
tee in  bankruptcy,  and  that  principally  on  the  ground 
that  the  securities  should  have  been  sold  on  the  stock 
exchange  or  some  public  place  where  there  might  be 
competition.  Neither  the  pledgor  nor  his  trustee  in 
bankruptcy  ofifered  at  any  time  to  redeem  the  pledge, 
and  the  trustee  was  at  no  time  in  possession  of  sufficient 
funds  to  do  so. 

11.  The  pledgor  made  no  representations  to  the  par- 
ties interested  in  the  sale  of  the  securities,  nor  is  it 
claimed  by  anyone  that  the  pledgee  practiced  any  decep- 
tion on  the  pledgor  or  his  trustee  in  bankruptcy  at  any 
time  previous  to  or  at  the  time  of  the  sale  of  the  pledged 
securities,  or  that  the  pledgee  did  not  have  the  l^al 
right  to  sell  the  same. 

12.  There  was  no  proof  that  the  securities  as  a  wiiole 
were  worth,  on  the  day  of  the  sale,  more  than  the  amount 
of  the  pledgee's  claim. 

In  refusing  the  prayer  of  the  cross-bill  the  following 
facts  were  found : 

1.  The  plaintiff  was  the  owner  of  twenty-five  shares  of 
the  preferred  capital  stock  of  the  Crucible  Steel  Com- 
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pany  on  August  25^  1909^  and  on  that  day  she  took  her 
certificate  to  the  office  of  John  A.  Wood^  Jr.^  a  stock 
broker^  and  gave  it  to  H.  M.  Ilyus^  his  bookkeeper^  with 
instructions  to  sell  the  same  when  the  market  reached 
a  certain  price.  Ilyus  was  not  a  stock  broker;  Wood 
had  sold  stock  for  her  on  a  previous  occasion. 

2.  On  leaving  her  stock  at  Wood^s  office  she  executed 
a  blank  power  of  attorney  to  assign  and  transfer  the 
certificate,  and  her  signature  was  witnessed  by  Ilyus, 
who  turned  the  certificate  over  to  Wood. 

On  November  1, 1909,  Wood  borrowed  f  10,000.00  from 
the  Central  Trust  Company,  and  delivered  plaintiff's 
certificate,  with  other  securities,  to  the  company  as  col- 
lateral security  for  the  payment  of  his  note  given  for 
that  amount  The  pledgee  had  no  knowledge  of  plain- 
tiflPs  ownership  of  the  certificate,  and  received  the  same 
in  good  faith  from  Wood,  par  value. 

3.  On  January  13,  1910,  plaintiff  discovered  that  her 
certificate  was  in  the  hands  of  the  Central  Trust  Com- 
pany as  collateral  for  the  payment  of  Wood's  note,  and 
on  that  day  served  through  her  counsel,  Jennings  &  Jen- 
nings, a  written  notice  on  the  company  of  her  ownership 
and  that  the  same  was  not  to  be  disposed  of  without 
notice  to  them. 

On  January  14, 1910,  the  pledgee  notified  her  counsel 
that  the  stock  would  be  sold  on  the  following  day  at 
9:30  a.  m.,  at  pledgee's  place  of  business.  Mr.  Jen- 
nings was  present  at  the  sale,  and  then  and  there  gave 
further  notice  that  the  ownership  of  that  certificate  was 
in  his  client,  the  plaintiff. 

L  The  plaintiff's  stock  was  sold  with  the  other  se- 
curities, and  purchased  by  the  pledgee. 

Exceptions  to  the  findings  of  fact  and  law  of  the  trial 
judge  were  dismissed  by  the  court  and  a  decree  was  en- 
tered dismissing  the  bill  and  cross-bill.  Plaintiff  and 
cross  plaintiff  appealed. 
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James  W.  Kinnear,  of  Kinnear,  McCloskey  &  Besty  for 
The  Colonial  Trust  Company,  receiver  and  trustee  of 
John  A.  Wood,  Jr.,  a  bankrupt,  appellant. 

William  W.  Wishart,  with  him  J.  Roy  Dickie,  for 
Clara  J.  Kirkland,  appellant 

J.  A.  Langfitt,  of  Langfitt  d  Mcintosh,  for  appellee. 

Opinion  by  Mb.  Justice  Bbown,  January  5, 1914: 
The  facts  found  by  the  court  below  were  all  properly 
found.  Under  the  evidence,  they  could  not  have  been 
different,  and  the  very  narrow  question  on  these  appeals 
is  whether  the  Central  Trust  Company  acted  within  ito 
rights  under  Wood's  pledging  agreement  with  it  when 
it  purchased  the  pledged  securities  on  January  15, 1910. 
If  it  did  so  act,  it  became  the  absolute  owner  of  the  se- 
curities, accountable  to  no  one  for  any  profit  it  might 
subsequently  realize  on  a  resale  of  them,  just  as  it  could 
look  to  no  one  to  reimburse  it  for  any  loss  it  might  sus- 
tain :  Plucker  v.  Teller,  174  Pa.  529.  By  resales  of  those 
securities,  made  in  a  few  days,  it  realized  f  1,582.29  over 
and  above  Wood's  indebtedness  to  it  If  it  is  the  legal 
right  of  the  appellee  to  keep  that  money,  no  proceeding 
iu  equity  can  give  it  to  another.  Legal  rights  are  as  safe 
in  chancery  as  they  are  in  a  court  of  law,  and  however 
strong  an  appeal  may  be  to  the  conscience  of  a  chan- 
cellor for  equitable  relief,  he  is  powerless  to  grant  it  if 
the  one  from  whom  it  must  come  will  be  deprived  of  a 
legal  right.  Belief  in  such  a  case  can  come  only  as  the 
conscience  of  the  one  vested  with  the  legal  right  may 
prompt  him  to  bestow  it.  In  the  case  under  considera- 
tion the  learned  chancellor  below  held,  and  was  com- 
pelled to  hold,  that  the  Central  Trust  Company  is  but 
exercising  a  legal  right  in  holding  on  to  the  money 
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claimed  by  the  complainants  in  the  bill  and  cross  bill, 

and  this  being  so,  equity  can  do  nothing  for  either  of 

them. 

If  the  Central  Trust  Company  was  required  to  sell  the 
securities  at  public  sale^  it  would  be  well  contended  that 
such  a  sale  was  not  held.  Counsel  for  appellee  con- 
cede this  to  be  true  and  say  of  the  sale  that  it  was  a 
priyate  one,  ^^made  in  a  semi-public  way."  The  au- 
thority given  by  the  pledgor  to  the  pledgee  did  not  re- 
quire a  public  sale  of  the  pledged  securities  upon  the 
failure  of  the  pledgor  to  pay  his  obligations.  The  broad 
authority  given  was  to  sell  "at  public  or  private  sale,"  at 
the  option  of  the  appellee,  on  the  nonperformance  of  the 
promise  of  Wood  to  pay,  and  such  sale  could  be  without 
demand,  advertisement  or  notice,  with  the  right  in  the 
appellee  to  become  the  purchaser  and  absolute  owner  of 
the  securities,  free  of  all  claims  and  trusts.  The  terms 
of  this  contract  could  not  be  clearer,  and  as  it  was  a 
lawful  one,  the  pledgor  and  his  trustee  in  bankruptcy 
are  bound  by  it,  and  the  pledgee,  in  the  absence  of  fraud, 
had  the  right  to  become  the  absolute  purchaser  of  the 
securities  at  a  private  sale:  McManus  v.  Sweatman,  22 
W.  N.  C.  54;  Jeanes's  App.,  116  Pa.  573;  Hiscock  v. 
Varick  Bank  of  New  York,  206  U.  8.  28.  Nothing  done 
by  the  pledgee,  from  the  time  it  took  the  securities  from 
the  pledgor  until  it  sold  them,  bears  the  slightest  taint 
of  fraud,  and  that  it  was  justified  in  selling  them  in 
the  manner  complained  of  by  the  appellants  is  made 
dear  by  the  following  facts  found  by  the  court  below : 
^'When  the  pledgee  learned  of  the  failure  of  the  pledgor 
it  made  immediate  investigation  of  the  character  of  the 
securities  in  its  hands,  with  a  view  to  protection  against 
loss.  The  market  value  of  some  of  the  pledged  stocks 
was  at  times  of  little  value;  some  were  speculative  and 
non-dividend  paying,  and  at  the  time  of  the  sale  the 
market  was  on  a  decline,  and  had  the  sale,  been  delayed 
for  a  month  longer  the  pledgee  would  have  sustained  a 
loss.    The  Westinghouse  stocks  were  of  companies  then 
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in  financial  difficulties.  There  was  no  proof  that  the  se- 
curities as  a  whole  were  worth,  on  the  day  of  the  sal^ 
more  than  the  amount  of  the  pledgee's  claim." 

Under  the  terms  of  the  note,  the  securities  pledged  for 
its  payment  might  have  been  sold  by  the  trust  company 
at  private  sale,  without  demand  upon  the  maker  to  pay 
and  without  notice  to  him  that  such  sale  would  be  made. 
This,  however,  was  not  done,  though  the  securities 
pledged  by  the  adjudged  bankrupt  were  held  on  a  fluc- 
tuating and  declining  market  On  January  14,  1910, 
demand  was  made  upon  the  trustee  in  bankruptcy  for 
payment,  and,  upon  his  refusal  to  pay,  notice  was  given 
him  that  the  collaterals  would  be  sold.  What  was  done 
by  the  appellee  in  selling  them  was  lawfully  done,  and 
the  title  which  it  acquired  was  an  absolute  one.  On  this 
unanswerable  legal  proposition  it  has  a  right  to  stand 
when  alleged  equities  are  asserted  against  it 

No  distinction  can  be  made  between  the  claim  of 
Clara  J.  Kirkland,  the  victim  of  Wood's  perfidy,  and 
that  of  the  complainant  in  the  original  bill.  She  exe- 
cuted the  power  of  attorney  in  the  usual  form  on  the 
back  of  her  stock  certificate,  without  restriction  or  con- 
dition, and  the  appellee  took  it  and  held  it  as  an  inno- 
cent pledgee,  without  notice,  divested  of  all  claims  that 
she  might  have  upon  it:  Wood's  App.,  92  Pa.  379;  Gil- 
bert V.  Building  Association,  184  Pa.  554;  Cochran  v. 
Fox  Chase  Bank,  209  Pa.  34;  Shattuck  v.  American 
Cement  Co.,  205  Pa.  197;  King  v.  National  Bank,  227 
Pa.  22.  On  the  day  this  particular  stock  was  sold  and 
purchased  by  the  appellee  no  surplus  was  realised  from 
the  sale  of  all  of  the  securities  to  be  accounted  for  to 
either  of  the  two  appellants. 

Appeals  dismissed  and  decree  affinned  at  the  coats  of 
appellimts. 

DissiBNTiNG  Opinion  bt  Mb.  Jushob  Stbwabt:    ^ 
Though  the  trust  company  was  an  innocent  holder  of 
the  certificate  for  twenty-five  shares  of  stock  in  the  Cm- 
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cible  Steel  Company^  the  stock  was  nevertheless^  except 
as  distiBgnished  by  legal  technicalKy,  stolen  property; 
and  this  fact  was  brought  to  the  knowledge  of  the  trust 
company  before  it  undertook  to  convert  the  stock.  The 
trust  company  held  this  stock  along  with  a  variety  of 
other  stocks  as  collateral  to  the  debt  owed  it  by  SoSxa  A. 
Wood^  Jr.,  from  whom  it  received  the  certificate.  Under 
such  circumstances,  with  the  fact  brought  home  to  it 
that  the  Crucible  Steel  stock  had  been  embezzled^  that 
it  was  not  the  property  of  Wood  who  pledged  it,  but  was 
the  property  of  Mrs.  Kirkland,  did  any  duty  attach  to 
the  trust  company,  as  affecting  the  rights  of  the  owner 
of  the  stock?  I  am  not  questioning  the  right  of  the  trust 
company  to  use  this  stock  for  its  own  protection  against 
loss  on  the  loan  to  Wood,  and  to  exhaust  it  if  necessary 
to  that  end.  What  I  assert  is  that  common  honesty,  to 
say  nothing  of  decorous  regard  for  the  right  of  another 
who  had  been  fraudulently  imposed  upon  and  defrauded, 
ought  to  have  suggested  to  the  trust  company  a  moral 
obligation  it  was  under  to  confine  the  fraudulent  pledge 
it  received  to  simple  indemnification ;  that  any  attempt 
on  its  part  to  derive  more  would  be  but  an  effort  to  reap 
benefit  or  advantage  from  embezzlement  perpetrated  by 
another.  On  the  same  morning  the  trust  company  was 
notified  of  the  embezzlement  of  this  stock,  in  the  office 
of  its  secretary,  it  auctioned  off  to  itself,  in  one  lot,  all 
the  stock  that  Wood  had  pledged,  including  the  stock  of 
Mrs.  Kirkland,  for  a  sum  equal  to  the  indebtedness  of 
Wood  to  the  bank.  It  inunediately  placed  all  of  the 
stock  that  it  had  thus  ccmie  to  own,  in  the  hands  of  a 
broker  and  sold  it,  with  the  result,  that  it  realized,  over 
and  above  the  payment  of  Wood's  indebtedness,  the  sum 
of  11,500.00  profit.  This  profit  represents  the  value  of 
If  ni.  Kirkland's  stock.  The  transaction,  however  it  may 
be.  regarded  with  respect  to  the  stock  honestly  pledged 
by  Wood,  takes  on  a  very  different  aspect  when  we  come 
to  consider  Mrs.  Kirkland's  relation  to  it.  Hers  was  the 
stock,  subject  to  the  right  of  the  trust  company  to  in- 
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demnity  thereout.    The  trust  company  knew  it  was  Mrs. 
Kirkland's.    When  it  auctioned  ofF  the  stock  that  had 
been  pledged  to  it^  it  knew  that  included  in  the  lot  was  the 
stock  that  had  been  virtually  stolen  from  Mrs.  Kirkland. 
It  was  bound  by  every  moral  and  equitable  ccmsideration 
to  distinguish  the  stolen  stock  from  the  others^  and  sell 
it  only  as  the  other  stock  proved  insufficient  for  its  in- 
demnification.    The  subsequent  conduct  of  the  trust 
company  in  throwing  the  stock  on  the  public  market  on 
the  same  day  of  its  auction  sale  to  itself^  is  to  my  mind 
I>ersuasive  evidence  that  the  auction  sale,  made  in  the 
way  it  waSy  was  intended  as  a  transaction  whereby  the 
trust  company  might  reap  advantage  from  the  stock 
over  and  above  simple  protection.    Why  the  trust  com- 
pany sold  to  itself  the  stock  in  bulk  rather  than  by  the 
usual  method^  which  it  the  same  day  adopted  when  it 
sold  the  stock  as  its  own,  is  without  other  explanation. 
The  maxim  sic  utere  tuo  ut  alienum  non  laedas  has  a 
legal  meaning  apt  to  be  obscured  by  a  too  literal  trans- 
lation of  its  terms.    In  its  legal  signification  it  means: 
so  use  your  own  property  as  not  to  injure  the  rights  of 
another.    Broom's  Legal  Maxims,  Sec.  328.    The  trust 
company  had  a  right  to  use  this  particular  stock  for  its 
indemnity;   but  only  in  case  it  was  required  for  that 
purpose.    Whether  it  would  be  required  could  only  be 
determined  upon  the  sale  of  the  other  securities  which  it 
held,  the  ownership  of  which  was  not  in  dispute.    It  was 
the  bounden  duty  of  the  trust  company,  because  of  the 
circumstances  we  have  adverted  to,  notwithstanding  the 
contract  with  Wood  admitted  of  its  doing  what  it  did, 
to  sell  this  stock  in  the  usual  way  on  the  general  market, 
and  sell  Mrs.  Kirkland's  stock  only  in  case  the  other 
stocks  did  not  realize  sufficient  to  indemnify  the  com- 
pany.   By  the  sale  of  the  stock  to  itself  the  trust  com- 
pany did  not  become  an  innocent  purchaser  for  value: 
It  bought  with  full  notice  of  the  fact  that  the  stock  be- 
longed to  Mrs.  Kirkland,  and  therefore  her  rights  re- 
mained just  what  they  were  before.    With  her  owner- 
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ship  admitted  or  established^  equity,  with  respect  to  this 
stock,  would  have  regarded  her  as  but  surety  for  Wood 
to  that  extent,  and  for  her  protection  would  have  en- 
joined a  sale  of  it  until  it  had  been  made  to  appear  that 
ita  conversion  was  required  for  the  full  indemnity  of  the 
trust  company.  Such  being  my  view  of  the  case,  I  would 
sustain  Mrs.  Kirkland's  appeal. 


Jenkner  v.  Knights  of  Maccabees^  Appellant 

Insurance — Life  insurance — Insurance  policies — Suicide  clause — 
Death  hy  poison — Suicidal  intent — Mistake — Case  for  jury, 

L  Where  in  an  action  upon  a  life  insurance  policy  which  pro- 
vides that  it  shall  be  void  if  the  insured  commits  suicide,  the  proofs 
of  death  furnished  by  the  beneficiary  give  suicide  as  the  cause  of 
death,  the  burden  is  shifted  to  the  beneficiary  to  show  that  death 
was  not  in  fact  caused  by  suicide. 

2.  Where  in  an  action  upon  a  life  insurance  policy,  it  appears 
that  the  death  of  the  insured  was  caused  by  drinking  carbolic  acid 
when  alone  in  his  bed  room,  and  the  proofs  of  death  signed  by  the 
beneficiary  gave  suicide  as  the  cause,  the  case  is  for  the  jury  and 
a  Terdict  for  the  plaintiff  will  be  sustained,  where  it  further  ap- 
pears from  the  plaintiff's  evidence  that  the  proofs  of  death  were 
filled  out  by  a  representative  of  the  defendant,  were  not  read  to 
her  and  were  signed  by  her  without  knowing  the  contents,  that  the 
bottle  of  acid  had  been  procured  by  the  insured  for  household 
pnipoees  and  placed  in  a  closet  containing  his  medicine,  it  also 
ippearing  that  the  insured's  eye  sight  was  impaired  at  the  time. 

Argued  Oct.  27, 1913.  Appeal,  No.  147,  Oct.  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Allegheny 
C5o.,  Third  T.,  1910,  No.  540,  on  verdict  for  plaintiflf  in 
case  of  Fanny  Jenkner  y.  Supreme  Tent  of  the  Knights 
ef  the  Maccabees  of  the  World,  Bessemer  Tent  No.  93, 
Knights  of  Maccabees  of  the  World.  Before  Pell,  0.  J., 
Bbown,  Elkin,  Stewart  and  Mosghziskeb,  JJ.  Af- 
firmed. 
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Assumpsit  on  a  policy  of  life  insurance.    Before  CAi- 

NAHANy  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |1,899.78  and  judgment 
thereon.    Defendant  appealed. 

Errors  assigned  were  various  instructions  to  the  jury, 
the  refusal  of  the  court  to  direct,  a  verdict  for  defendant 
and  to  enter  judgment  for  defendant  n.  o,  v. 

A.  C.  Johnston,  with  him  £f.  F.  Bowser,  for  appellant 

Jos.  F.  Mayhugh,  for  appellee,  was  not  heard. 

Per  Cubiam,  January  5, 1914 : 

The  policy  of  insurance  issued  by  the  defendant  on  the 
life  of  the  plaintiff's  husband,  contained  a  provision  that 
it  should  be  void  if  the  insured  committed  suicide.  His 
death  was  caused  by  his  drinking  carbolic  acid  when 
alone  in  his  bed  room.  The  question  at  the  trial  was 
whether  he  drank  the  acid  with  suicidal  intent  or  by 
mistake  for  a  medicine  he  was  accustomed  to  take.  In 
the  proofs  of  death  furnished  by  the  plaintiff,  who  was 
the  beneficiary  named  in  the  policy,  suicide  was  given  as 
the  cause  of  death.  This  shifted  the  burden  of  proof: 
Felix  V.  Ins.  Co.,  216  Pa.  95.  In  support  of  her  claim 
she  testified  that  the  proofs  of  death  were  filled  out  by 
a  representative  of  the  defendant,  were  not  read  to  her 
and  were  signed  by  her  without  a  knowledge  of  their 
contents;  that  the  bottle  containing  carbolic  acid  had 
been  procured  by  her  husband  for  household  use  and  had 
been  placed  in  a  closet  with  bottles  containing  his  medi- 
cine and  that  at  the  time  his  sight  was  impaired  and  hia 
eyes  were  under  treatment  because  of  a  recent  injury. 
Her  testimony  was  corroborated  by  that  of  her  son.  The 
case  thus  made  out  was  for  the  jury  and  we  find  no  error 
in  the  manner  in  which  it  was  submitted. 

The  judgment  is  affirmed. 
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Garrick,  Appellant,  v.  GaneviiL 

Seal  property — Title  to  land — Roman  Catholic  hiekop^^Trmioo 
fer  congregation. 

1.  A  Boman  Catholic  bishop  holding  title  to  land  for  the  me  of 
a  congregation  has  neither  interest  in  the  estate  nor  power  to  con* 
trd  it  or  direct  its  management;  he  has  no  duties  to  perform  and 
no  discretion  but  is  simply  a  passire^  silent  dq>ository  of  the  legal 
titie,  without  interest  and  without  power. 

MumeipdHtiee-'Aeeesefnente  for  henefite-^Notiee-^Act  of  May 
16, 1891,  P.  L.  7& — Notice  to  property  owner — Inevfficieni  notice, 

2.  The  Act  of  May  16,  1891,  P.  L.  75,  providing  for  notice  by 
the  yiewers  ^^  all  parties upon  whom  assessments  for  bene- 
fits are  made"  is  not  complied  with  by  a  notice  addressed  to  a 
Roman  Catholic  bishop  as  ^trustee"  without  describing  the  premi- 
ses to  be  assessed,  or  naming  the  cestui  que  trust,  and  the  real 
ownen  of  the  property  are  not  put  on  notice  of  the  proceedings 
thereby. 

3.  If  the  want  of  jurisdiction  of  a  board  of  viewers  appointed  to 
tssess  benefits  appears  on  the  face  of  a  record  it  may  be  taken  ad* 
▼tntage  of  at  any  time,  but  if  the  question  of  jurisdiction  to 
assess  a  particular  property  depends  upon  a  fact  concerning  the 
character  of  the  property  which  has  been  found  adversely  to  the 
owner,  such  finding  will  bind  him  in  an  action  of  scire  facias  upon 
the  elaim,  where  he  has  had  an  opportunity  to  be  heard.  When, 
however,  such  property  owner  did  not  appear  before  the  viewer^ 
and  has  had  no  opportunity  to  produce  his  defense,  he  may  make 
his  defense  in  his  answer  to  the  scire  facias. 

Coneiitutional  law — Conetituiion  of  Pennsylvania,  Article  III, 
Section  S—Act  of  June  4, 1901,  P.  L.  SdJ^^Act  of  March  19, 190S, 

P.m. 

4.  Section  5  of  the  Act  of  June  5,  1901,  P.  L.  364,  as  amended 
Iqr  the  Act  of  March  19,  1908,  P.  L.  41,  providing  in  effect  that 
I^aees  of  burial  not  used  or  held  for  private  or  corporate  profit 
shall  not  be  subject  to  tax  or  municipal  claims,  except  for  the 
recurbing,  repaving  or  repairing  of  the  footwalks  in  front  thereof, 
is  germane  to  the  principal  purpose  of  the  act  and  does  not  violate 
Article  m,  Section  3,  of  the  Constitution  as.  containing,  subject 
matter  not  sufficiently  expressed  in  the  title. 
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Municipal  claims — Claim  for  grading,  curbing  and  paving  road 
---Cemetery — Exemption — Award  of  jury — Scire  faeiae — Partiee^ 
Def ernes — Juriidiciion — Affidavit  of  defense. 

5.  On  a  scire  facias  sur  municipal  claim  for  grading,  curbing 
and  paying  a  road  in  front  of  a  cemetery,  owned  by  a  Boman 
Catholic  congregation,  the  title  to  which  was  vested  in  the  bishop 
as  trustee  for  the  congregation,  the  bishop,  and  by  leave  of  court, 
the  congregation,  each  filed  an  affidavit  of  defense  alleging  that 
the  congregation  was  an  unincorporated  religious  body  subject  to 
the  Bishop's  jurisdiction;  that  it  owned  the  property  against 
which  the  claim  was  filed^  that  the  bishop  was  not  the  owner, 
routed  owner  or  registered  owner  thereof,  but  the  mere  custodian 
of  the  legal  title  and  that  no  notice  of  the  place  where  the  jurors 
would  meet  and  exhibit  their  schedule  was  given  to  the  congrega- 
ticm,  the  real  owners  and  reputed  and  registered  owners  or  to  any 
officer  or  member  thereof;  that  the  only  notice  given  was  addressed 
to  the  '%t.  Bev.  Begis  Canevin,  Trustee,"  without  designating  the 
premises  to  be  assessed  or  stating  for  whom  he  was  trustee;  that 
the  congregation  l^ftH  had  no  gpp^rt^^^i*^  t"  appear  before  the 
viewcnrs  or  to  exercise  their  rights  to  file  exceptions  or  appeal  to 
^^ffie  Common  Pleasi.  thaFthe"cemete^ property  wAfl  6^&flpt  ffUUi 
assessment,  but  that  ^^^^^gngTfigation  hfti^  ^«^  "^  nppnrtunity  to 
raise  their  claim  o^  exemption.  On  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense,  plaintiff  contended  that  the  allega- 
tions concerning  the  lack  of  due  legal  notice  were  insufficient; 
that  defendant's  claim  for  exemption  should  have  been  made  before 
the  viewers  and  that  the  Act  of  June  4, 1901,  P.  L.  864,  Section  >6, 
as  amended  by  the  Act  of  March  19,  1903,  P.  L.  41,  was  unconsti- 
tutional as  containing  subject  matter  not  expressed  in  ,the  title. 
The  court  discharged  the  rule.    Held,  no  error. 

Argued  Oct  22,  1913.  Appeal,  No.  68,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1912,  No.  2966,  Docket  B,  discharging  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense,  in 
case  o{  the  Borough  of  Carrick  y.  Bt  Bev.  Begis  Cane- 
vin, Trustee  of  St.  Joseph's  Congregation.  Before  Pell, 
C.  J.,  Mestrezat,  Pottbr,  Elkin  and  Mosohziskbb,  JJ. 
Affirmed. 

;Scire  facias  sur  municipal  claim  for  grading,  curbing 
and  paving. 
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Bule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense.    Before  Cabnahan^  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  discharged  the  rule.    Plaintiff  appealed. 

Error  assigned  was  in  discharging  the  rule. 

E.  B.  Strassburger,  with  him  IF.  H.  Lemon,  for  ap- 
pellant.— The  allegations  of  want  of  service  are  insuffi- 
cient. 

The  viewers^  report  cannot  be  attacked  in  a  collateral 
proceeding:  Tarentum  Borough  v.  Presbyterian  Church 
of  Tarentum^  57  Pitts.  Leg.  J.  303 ;  Sheraden  v.  Metho- 
dist Church,  58  Pitts.  Leg.  J.  396;  Western  Penna.  B. 
B.  Co.  V.  Allegheny,  2  W.  N.  C.  229;  Hershberger  v. 
Pittsburgh,  115  Pa.  78;  Myers  v.  So.  Bethlehem  Bor- 
ough, 149  Pa.  85;  Second  Avenue,  7  Pa.  Superior  Ct 
55. 

Section  5  of  the  Act  of  June  4,  1901,  P.  L.  364,  as 
amended  by  the  Act  of  March  19,  1903,  P.  L.  41,  is  un- 
constitutional as  containing  subject  matter  not  ex- 
pressed in  the  title :  Juniata  Twp.  Bridge,  31  Pa.  C.  C. 
B.  277;  Com.  v.  Braymer,  33  Pa.  C.  C.  B.  209;  Com.  v. 
Bamuno,  16  Pa.  D.  B.  449;  Com.  v.  Strail,  16  Pa.  D.  B. 
891;  Kaufman^s  Petition,  36  Pa.  C.  C.  B.  1;  Marysville 
Water  Co.  v.  By.  Co.,  13  Pa.  D.  B.  365;  Comm^rs.  of 
Twp.  V.  Bys.  Co.,  56  Pitts.  Leg.  J.  415;  Sugar  Notch 
Boro.,  192  Pa.  349;  Boad  In  Phcenixville,  109  Pa.  44; 
Pittsburgh  v.  Calvary  Cemetery  Ass'n,  44  Pa.  Superior 
Ct.  289;  Sewickley  Boro.  v.  Sholes,  118  Pa.  165;  Phila- 
delphia V.  Barber,  160  Pa.  123;  Otto  Township  Boad,  2 
Pa.  Superior  Ct  20;  Dorsey's  App.,  72  Pa.  192;  Pierie 
V.  Philadelphia,  139  Pa.  573;  Gackenbach  v.  Lehigh 
County,  166  Pa.  448;  Com.  v.  Samuels,  163  Pa.  283; 
Mansfield's  Case,  22  Pa.  Superior  Ct.  224;  Com.  v. 
Luckey,  31  Pa.  Superior  Ct  441 ;  Btegmaier  v.  Jones, 
203  Pa.  47;  Dailey  v.  Potter  Co.,  203  Pa.  593;  Quinn  v. 
Cumberland   Co.,   162  Pa.   55;   Bennett  v.   Sullivan 
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Ck>imty,  29  Pa.  Superior  Ct.  120;  Wein  v.  Swift  &  Ck)., 
36  Pa.  Superior  C5t  376 ;  CJom.  v.  Kebort,  212  Pa.  289. 

W.  C.  McClure,  for  appellee. — The  requirements  of  the 
act  of  assembly  as  to  notice  were  not  complied  with: 
Krauczunas  y.  Hoban^  221  Pa.  213;  Sheraden  v.  Metho- 
dist Church,  68  Pitts.  Leg.  J.  396;  CJorry  v.  Ctorry  Chair 
Co.,  18  Pa.  Superior  Ct.  271 ;  Breed  v.  Allegheny,  85  Pa. 
214;  Hershberger  v.  Pittsburgh,  115  Pa.  78. 

Section  5  of  the  Act  of  June  4,  1901,  P.  L.  364,  as 
amended  by  the  Act  of  March  19, 1903,  P.  L.  41,  is  not  un- 
constitutional:  CouL  V.  Immel,  33  Pa.  Superior  Ct  388; 
Com.  V.  Herr,  229  Pa.  132;  Bridgewater  Boro.  v.  Bridge 
Co.,  210  Pa.  105;  State  Line  &  Juniata  R.  R.  Co.^s  App., 
77  Pa.  429;  Carothers  v.  Philadelphia  Co.,  118  Pa.  468; 
Dailey  v.  Potter  Co.,  203  Pa.  593;  Com.  v.  Kebort,  26 
Pa.  Superior  Ct  524;  Pittsburgh  v.  Calvary  Cemetery 
Ass'n,  44  Pa.  Superior  Ct  289;  Sugar  Notch  Boro.,  192 
Pa.  349;  Stegmaier  v.  Jones,  203  Pa.  47;  Com.  v,  Darm- 
ska,  35  Pa.  Superior  Ct.  580;  Weiss  v.  Swift  &  Co.,  36 
Pa.  Superior  Ct  376;  Gilbert's  Est,  227  Pa.  648;  Road 
in  Phcenixville  Boro.,  109  Pa.  44;  Com.  v.  Johns,  4  Pa. 
Superior  Ct  362;  Com.  v.  Kenney,  32  Pa.  Superior  Ct 
544. 

Opinion  by  Mb.  Justigb  Mosghziskbb,  January  6, 
1914: 

The  plaintiff  borough  has  appealed  from  an  order  dis- 
charging a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  to  a  sci.  fa.  sur  municipal  claim  for 
grading,  paving  and  curbing  a  certain  road  in  front  of 
a  cemetery  property  owned  by  the  intervening  defendant 

The  claim  was  originally  filed  against  the  "Rt  Rev. 
Regis  Canevin,  trustee  for  St.  Joseph's  Congregaticm," 
but  the  cestui  que  trust  was  subsequently  permitted  to 
intervene.  The  trustee  filed  an  affidavit  of  defense  in 
which  he  averred  that  St  Joseph's  Congregation  was  an 
unincorporated  religious  association  subject  to  his  juris* 
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diction  as  Catholic  bishop  of  the  diocese  of  Pittsburgh; 
that  it  owned  and  maintained  the  property  against 
which  the  claim  was  filed  as  a  place  of  burial;  that  the 
legal  title  thereto  was  placed  in  the  affiant  as  trustee  for 
said  congregation  in  accordance  with  the  laws  and 
usages  of  the  church;  that  the  property  was  not  "used 
or  held  for  private  or  corporate  profit" ;   that  the  im- 
proyement  covered  by  the  claim  was  "to  the  road  or 
cartway'^  and  was  not  for  "the  recurbing,  paving,  repay- 
ing or  repairing  of  the  footways"  in  front  of  the  prop- 
erty; that  "he  is  not  the  owner,  or  reputed  owner  or 
roistered  owner  of  the  property,"  and  that  he  never  was 
the  owner ;  that  his  only  connection  with  the  property 
was  as  "the  mere  custodian  of  the  legal  title,"  and  that 
'i;he  management,  control  and  real  ownership  of  said 
property  was  vested  in  St.  Joseph's  Congregation" ;  that 
no  notice  of  the  time^nd  place  wiiere  the  jurors  would 
mfigland  exhibit  their  schedule  was  given  to  fit.  JoJepJi'St 
ConQiegation  "the  real  owners  aforesaid,  and  Jtha.xe- 
guted  and  registered  owners,"  or  to  "the  pastor  or  any 
officer  or  member  thereof  in  any  manner  whatsoever, 
^j^  that  St.  Joseph's  Congrejcatipu,  It/s  Qlficers  or  mem- 
bers in^^fact_hsiLn^iUlQt^^       that  the g^geby  publication 
ofjttg_flling^f  the  viewers^  report  containing  the  sched- 
uleof^damages  and  benefits  "does  not  show  any  assess- 
ments  against  St.  Joseph^s  Congregation,  its  officers  or 
members,. ....  .nor  does  it  anywlieH  name 

oLaL"Jo«eph!aICong]^^t^^  members," 

although  certain  persons  named  and  well-known  to  be 
members  of  St  Joseph's  Congregation  were  residents  of 
the  plaintiff  borough.  The  president  and  secretary  of 
the  association,  "in  behalf  of  all  other  members  of  St 
Joseph's  Congregation,"  also  filed  an  affidavit  of  de- 
fense containing  substantially  the  same  averments. 

In  addition  to  stating  the  facts  relied  upon,  the  affi- 
davits call  attention  to  the  provisions  of  section  5  of  the 
Act  of  June  4, 1901,  P.  L.  364,  as  amended  by  the  Act  of 
March  19,  1903,  P.  L.  41,  to  the  effect  that  "places  of 
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burial  not  used  or  held  for  private  or  corporate  profit 
shall  not  be  subject  to  tax  or  municipal  claims  ex- 
cept for the  recurbingy  paving^  repaying,  or  repair- 
ing of  the  footways  in  front  thereof,"  and  to  the  Act  of 
May  16, 1891,  P.  L.  75,  which  provides  for  notice  by  the 

viewers  to  ^^all  parties upon  whom  assessments  for 

benefits  are  made,''  and  for  the  filing  of  exceptions  and 
taking  of  appeals  to  the  Common  Pleas  by  such  parties 
(sees.  2  and  6).  The  intervening  defendants  contend 
that  the  ^fttices-ln  this  case,  which  were  simply  ad- 
dressed to  the  Bt  Bev.  Begis  Canevin,  trustee,  without 
designating  th^  premises  or  stating  for  whom  he  was 
trustee,  were  not  sufficient  actual  or  legal  notificati^ 
to  the  real  owners  of  the  property  sought  to  be  charged; 
further,  that  such  notices  afforded  them  no  opportunity 
to  appear  before  the  viewers  or  to  exercise  their  right  to 
file  exceptions  or  appeal  to  the  Common  Pleas,  and  thus 
to  raise  their  claim  or  exemption.  In  answer,  the  plain- 
tiff contends,  first,  that  the  averments  in  the  affidavits 
of  defense  concerning  the  lack  of  due  legal  notice  are 
insufficient;  second,  that  the  intervening  defendants' 
claim  should  have  been  made  before  the  viewers,  and  the 
report  of  that  tribunal  having  been  confirmed,  the  right 
to  the  exemption  cannot  now  be  set  up  as  a  defense  to 
the  sci.  fa. ;  third,  that  the  Acts  of  1901  and  1903,  supra, 
so  far  as  they  grant  the  exemption  claimed,  are  unconsti- 
tutional because  of  defects  in  title. 

Even  though  the  affidavits  be  read  as  impliedly  admit- 
ting notice  to  the  "Bt.  Bev.  Begis  Canevin,  trustee"  yet, 
we  are  of  opinion  that,  under  the  circumstanceJ9,  such 
notice  was  not  sufficient.  Aside  from  the  question 
whether  the  designation,  "Bt.  Bev.  Begis  Canevin,  trus- 
tee," without  describing  the  premises  or  naming  the 
cestui  que  trust,  was  in  fact  enough  to  put  the  bishop 
(who  holds  a  great  number  of  properties  for  different 
congregations  and  who  actually  had  several  separate 
and  distinct  pieces  of  real  estate  along  this  improvement 
in  his  name  as  trustee),  on  notice,  the  legal  point  arises, 
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—Was  such  notification  sufficient  to  put  the  real  owners 
on  notice?  In  Kranczunas  v.  Hoban,  221  Pa.  213,  p.  221, 
we  held  that  a  trust  such  as  in  this  case  was,  ^'as  dry 
and  passive  as  any  that  can  be  conceived,''  saying,  ^^It 
gives  to  the  trustee  neither  interest  in  tiie  estate  nor 
power  to  control  it  or  direct  its  management  in  any  way ; 
it  creates  no  duties  for  the  trustee  to  perform,  and  leaves 
nothing  to  his  discretion ;  he  is  simply  the  passive,  silent 

depository  of  the  legal  title  and  nothing  more (p. 

222)  without  interest  and  without  power (p.  224) . 

Under  the  law  the  effect  of  the  original  conveyance  was 
to  vest  the  ownership  of  the  property  in  the  congrega- 
tion  (p.  225).  This  legislation  in  most  unequivo- 
cal terms  (Act  of  April  26, 1855,  P.  L.  328,  sec.  7)  con- 
firms to  every  religious  society,  incorporated  or  unin- 
corporated, the  absolute  ownership  of  its  property 

(p.  226).  The  defendant  is  trustee  of  the  legal  title  to 
the  property  for  the  exclusive  use  of  said  congregation 
without  any  interest  therein  or  any  right  or  power." 
Also  see,  Mazaika  v.  Erauczunas,  233  Pa.  138.  In  Oly- 
phant  Boro.,  198  Pa.  534,  we  construed  the  Act  of  1891, 
anpra,  and  decided  that  (p.  538),  the  only  "parties*^  who 
may  file  exceptions  within  the  meaning  of  its  terms  are 
those  "directly"  aflfected,  and  we  there  cite  Pennsylvajiia 
Steel  Ck>.'s  App.,  161  Pa.  571,  where  in  construing  the 
same  act  we  call  attention  to  the  fact  that  the  right  of 
appeal  to  the  Ck>mmon  Pleas  is  restricted  to  one  "whose 
property''  is  taken,  injured  or  destroyed.  The  affidavits 
of  defense  aver  that  Bishop  Canevin  was  not  the  actual 
or  registered  owner  of  the  property  in  question,  and 
nnder  the  interpretation  of  the  relevant  acts  of  assembly 
discussed  in  the  cases  just  referred  to,  it  is  apparent 
that,  as  the  mere  "passive  depository  of  the  legal  title,'' 
he  had  no  power  and  was  not  fixed  with  any  duty  to  join 
issue  before  the  viewers,  or  to  file  exceptions  or  appeal 
to  the  Ck)mmon  Pleas;  hence  the  real  owner,  who  never 
had  notice  of  the  original  proceedings,  has  not  as  yet 
had  an  opportunity  to  be  heard.  Under  these  circum- 
VoL.  cxiXLin — ^19 
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stances^  we  have  held  (Hershburger  v.  Pittsburgh,  115 
Pa.  78,  88)  that,  ^^If  the  defendant  had  no  notice,  he  had 
no  opportunity  to  take  defense  before  the  viewers  or  in 
court;  in  such  cases  the  confirmation  of  the  report  of 
the  viewers  amounts  to  nothing,  as  respects  the  defend- 
ant;  he  may  make  his  defense  on  the  scire  facias'' ;  also 
see,  Wilson  v.  Allegheny,  79  Pa.  272;  Breed  v.  Alle- 
gheny, 85  Pa.  214 

Although  decided  under  different  acts  of  assembly,  the 
principle  of  the  cases  just  cited  applies  here.  The  in- 
tervening defendant  desires  to  present  the  defense  that 
the  viewers  had  no  jurisdiction  to  assess  the  property  in 
question.  If  want  of  jurisdiction  appears  on  the  face  of 
a  record,  of  course,  it  may  be  taken  advantage  of  at  any 
time;  but  if,  as  here,  the  question  of  jurisdiction  to  as- 
sess a  particular  property  is  the  point  involved,  and  if 
such  authority  depends  upon  findings  of  fact  concerning 
the  character  of  the  property,  then  if  the  case  has  already 
been  before  a  tribunal  with  power  to  determine  tl|e  facts 
and  the  issues  were  either  passed  upon  or  their  propo- 
nent had  an  opportunity  to  present  them,  should  the 
conclusions  of  the  trial  tribunal  so  indicate,  Jt  will  be 
presumed  that  the  facts  wgri>-4e^i;igjii^  flgftinwt  him. 
Where,  however,  fli  Hi  tnis  case,  the  proponent  dioTrat 
appear  before  the  original  tribunal  and  had  no  oppor- 
tunity to  produce  his  defense,  then  he  may  do  so  in 
answer  to  the  scire  facias;  and  this  is  the  rule  which 
governs  in  the  present  instance.  The  cases  cited  by  the 
appellant  do  not  control  the  one  at  bar;  in  each  of  them 
the  defendant  had  due  notice  and  thus  was  afforded  an 
opportunity  to  introduce  his  defense.  In  Western 
Penna.  R.  R.  Co.  v.  Aiiegheny,  2  W.  N.  C.  229,  the  re- 
port shows  that  exceptions  were  filed  in  the  Common 
Pleas,  and  hence,  the  defendant  must  be  presumed  to 
have  had  notice;  in  Pittsburgh  v.  Cluley,  74  Pa.  262, 
264,  it  appears  that  ^'the  defendant  had  notice  of  the 
proceedings'' ;  in  Corry  v.  Corry  Chair  Co.,  18  Pa.  Supe- 
rior Ct  271,  281,  the  report  shows  that  **the  defendant 
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not  only  had  an  opportunity  to  be  heard,  but  actually 
appear^  and  opposed  the  assessment" ;  and  so  in  the 
other  cases  relied  upon. 

As  to  the  constitutional  point  raised  by  the  plaintiff, 
after  examining  all  the  authorities  called  to  our  atten- 
tion, we  concur  in  the  recent  decision  of  the  Superior 
Court  in  Carrick  Boro.  v.  Rt.  Rev.  Regis  Canevin,  trustee 
for  8t  George's  Congregation,  55  Pa.  Superior  Ct  233, 
to  the  effect  that,  <'the  title  to  these  Acts  (1901  and  1903, 
snpra),  providing  when,  how  and  upon  what  property, 
and  to  what  extent,  liens  shall  be  allowed  for  taxes  for 

mnnicipal   improvements ,    the   procedure    upon 

claims  filed  therefor,  the  methods  for  preserving  such 
lienp  and  enforcing  payment  of  such  claims,'  meets  all 
the  requirements  of  Art  III,  sec.  3,  of  the  Constitution" ; 
further,  we  feel  that  the  provision  pleaded  by  the  de- 
fendant is  germane  to  the  principal  purpose  of  the  acts, 
and  that  it  is  sufficiently  indicated  in  their  respective 
titles. 

We  do  not  rule  the  question  of  the  riglit  to  the  exemp- 
tio^  claimed,  for  that  point  is  not  nOw  before  us;  but 
we  agree  with  the  learned  court  below  that  the  defend- 
ant should  *T[)e  given  an  opportunity  to  make  good  its 
ccmtentions  that  it  was  not  served  properly  with  a  no- 
tice of  the  viewers'  proceedings,  and  thus  place  itself  in 
a  position,  beyond  question,  to  present  its  claim  for  ex- 
emption." 

The  assignment  of  error  fails  to  quote  totidem  verbis 
the  order  entered  by  the  court  below  in  making  the  rul- 
ing complained  of;  but  notwithstanding  this  defect,  we 
liave  considered  the  several  questions  involved,  and  are 
not  convinced  of  error. 

The  judgment  is  affirmed. 
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Commonwealth  Trust  Co.  v.  DuBruille,  Appellant 

Wills — Precept  to  Common  Pleas — Issue — Verdict — Questions  of 
law — Jurisdiction,  0*  C. — Appeal. 

1.  Where  on  the  trial  of  a  feigned  issue  to  determine  the  ra- 
lidity  of  a  will  the  jury  answered  the  questions  submitted  in  faror 
of  the  proponents,  and  the  evidence,  though  conflicting,  was  suffi- 
cient to  warrant  the  verdict,  a  judgment  thereon  will  be  affirmed. 

2.  On  appeal  from  a  judgment  of  the  Common  Pleas  on  a  ver* 
diet  for  plaintiff,  rendered  at  the  trial  of  an  issue  awarded  to  de- 
termine certain  questions  of  fact  relating  to  the  execution  of  a 
will,  the  question  whether  the  facts  as  foimd  showed  a  proper  exe- 
cution under  the  Act  of  1833  is  one  of  law,  which  was  for  the  Or- 
phans' Court,  not  for  the  Common  Pleas,  in  the  first  instance,  to 
decide,  and  which  therefore  could  not  be  passed  upon  in  the 
Supreme  Court  until  the  findings  of  fact  had  been  certified  to  the 
Orphans'  Court,  and  the  question  had  been  decided  there. 

Argued  Oct.  22, 1913.  Appeal,  No.  70,  Oct  T.,  1913, 
bj  Jane  Brock  DuBruille  and  Ida  M.  Brock,  from  judg- 
ment of  C.  P.  Allegheny  Co.,  Oct.  T.,  1912,  No.  306,  on 
verdict  for  plaintiffs  in  case  of  Commonwealth  Trust 
Company,  Guardian  of  Louis  Brock  DuBruille,  and  Gail 
Hare,  v.  Jane  Brock  DuBruille  and  Ida  M.  Brock.  Be- 
fore Fell,  C.  J.,  Mbstrbzat,  Pottbb,  Stbwabt  and 
MosoHZiSKBR,  JJ.    Affirmed. 

Issue  to  determine  the  validity  of  a  will.  Before 
Davis,  J. 

From  the  record  it  appeared  that  the  Orphans'  Court 
had  ordered  a  precept  to  the  Court  of  Common  Pleas  to 
try  certain  questions  of  fact  The  questions  and  answers 
of  the  jury  thereto  were  as  follows : 

1.  Is  the  signature  attached  to  the  paper  dated  March 
29,  1906,  purporting  to  be  the  will  of  Cyrus  C.  Brock, 
deceased,  his  signature? 

Answer:  Yes. 
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2.  Did  Cyrufl  C.  Brock  write  the  words  written  on  the 
reyerse  side  of  the  patch? 

Answer:  Yes. 

3.  If  the  signature  on  the  patch  is  the  signature  of 
Cyrus  C.  Brock,  did  he  attach  the  patch  to  the  paper,  or 
authorize  anyone  to  attach  it  for  him? 

Answer:  Yes. 

The  court  entered  judgment  on  the  verdict.  Defend- 
ants appealed. 

Errors  assigned  were  various  instructions  to  the  jury. 

F.  P.  lams,  with  him  J.  D.  lams,  for  appellants. 

James  G.  Hays,  for  Gail  Hare,  with  him  George  H. 
Stengel,  for  Commonwealth  Trust  Company,  Ouardian 
<rf  Louis  Brock  DuBruille,  appellees. 

Opinion  by  Mb.  JusncH  Elkin,  January  5, 1914 : 
In  the  present  case  we  have  only  to  do  with  the  trial 
of  the  disputed  questions  of  fact  submitted  by  the  Or- 
phans' Court  to  the  Court  of  Common  Pleas.  Under  its 
precept  the  Orphans'  Court  submitted  three  distinct  and 
separate  questions  relating  to  the  execution  of  the  paper 
purporting  to  be  the  last  will  and  testament  of  Cyrus  C. 
Brock,  deceased,  for  the  determination  of  a  jury  in  the 
Court  of  Commop  Pleas.  The  jury  found  all  the  facts 
submitted  in  favor  of  the  proponents  of  the  will,  and 
unless  there  was  reversible  error  in  the  submission,  the 
findings  must  be  considered  conclusive  as  to  the  facts 
submitted.  Appellants  contend  that  the  evidence  was 
not  sufficient  to  warrant  some  of  the  findings  and  that  a 
verdict  should  have  been  directed  in  their  favor.  With 
this  contention  we  cannot  agree.  While  the  evidence 
may  have  been  conflicting,  it  was  ample  to  sustain 
every  finding,  and  it  would  have  been  error  to  have  with- 
drawn the  case  from  the  jury,  or  to  have  directed  a  ver- 
dict in  favor  of  any  of  the  parties.    The  case  was. care- 
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fully  tried  and  the  parties  were  given  full  opportunity 
to  present  every  item  of  evidence  which  was  material  or 
relevant  to  the  questions  submitted.  After  a  careful  re- 
view of  the  whole  record  we  have  failed  to  discover  any 
error  that  would  justify  a  reversal  of  the  judgment 

It  is  argued  for  appellants  that  the  facts  found  by  the 
jury  in  favor  of  the  proponents  of  the  will  are  not  suffi- 
cient to  show  a  proper  execution  of  the  will  under  the 
Act  of  April  8^  1833,  P.  L.  249.  This  position  is  the  main 
reliance  of  their  learned  counsel.  It  need  only  be  said 
by  way  of  answer  that  this  is  a  question  of  law  for  the 
Orphans'  Court  and  not  for  the  Court  of  Common  Pleas. 
All  of  the  questions  argued  here  as  to  what  constitutes 
a  proper  execution  of  a  will,  may  be  raised  in  the  Or- 
phans' Court  when  the  findings  of  fact  in  the  Common 
Pleas  have  been  properly  certified.  Appellants  will  not 
be  concluded  by  anything  decided  in  the  present  case 
from  raising  the  questions  of  law  relating  to  the  effect 
to  be  given  the  instrument  purporting  to  be  the  will  of 
the  deceased,  and  whether  it  was  properly  executed  as 
required  by  law.  But  in  considering  these  questions,  the 
facts  found  by  the  jury  must  be  accepted  as  conclu- 
sively established. 

Judgment  affirmed. 


Sauer  v.  School  District  of  The  Borough  of  McEees 
Bocks,  Appellant 

Assumpsit — Sicttements  of  claim — Amendments  —  Contracts-^ 
Qtiantum  meruit. 

1.  Where  a  statement  of  claim,  declaring  on  an  express  contract 
partly  performed  and  demanding  the  full  contract  price,  is 
amended  so  as  to  claim  Qnly  that  part  of  ibfi  entire  compensation 
represented  by  services  actually  performed,  the  cause  of  action  if 
not  changed  to  one  on  a  quantum  meruit.  The  cause  of  action  is 
set  forth  in  the  original  statement  and  the  amendment  but  enables 
the  plaintiff  to  claim  the  prager  measure  of  damages. 
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ConiracU — Eniire  caniraeU — Part  performance — Breach — Mea$' 
ur$  of  damagei. 

2.  Where  a  party  has  partly  performed  an  entire  contract  and  la 
pierented  horn  completing  performance  hy  the  act  of  the  other 
party  or  hy  the  law,  he  may  recover  in  an  action  on  the  contract, 
and  the  measure  of  his  damages  is  the  contract  price  less  the  cost 
of  conq^leting  the  woric 

Municipal  ccrporationa — CansMuHanal  law  —  Beeiriciions  an 
municipal  indehtedneee — Municipal  contracte-^Illegal  contracte — 
Architects — Becovery  far  servicee. 

8.  A  contract  hy  a  municipal  corporation  which,  when  properly 
construed,  does  not  fix  the  amount  of  the  liability  from  its  date, 
does  not  create  a  present  indebtedness  within  the  ipftftning  of  the 
constitutional  restriction  on  municipal  indebtedness. 

4.  A  contract  between  a  school  district  and  an  architect  for  the 
pr^mration  of  plans  and  specifications  for,  and  the  supervision  of 
the  construction  of  a  school  building,  will  not  be  rendered  unen- 
forceable by  a  subsequently  made  illegal  contract  for  the  construc- 
tion of  the  building,  where  it  does  not  appear  that  at  the  time  the 
contract  was  made  with  the  architect  it  was  contemplated  by 
either  party  that  a  subsequent  illegal  contract  would  be  entered 
into  for  the  construction  of  the  biiilding. 

6.  Where  an  agreement  is  lawful  on  its  face  or  is  capable  of 
being  executed  in  a  lawful  way,  and  the  intention  of  one  of  the 
parties  is  that  it  be  so  executed,  he  is  entitled  to  enforce  the  agree- 
ment notwithstanding  the  other  party  intended  an  illegal  act,  if 
he  was  unaware  of  the  illegal  intention. 

6.  In  an  action  of  assumpsit  to  recover  upon  an  entire  contract 
made  by  an  architect  with  a  school  board  for  the  preparation  of 
plans  and  specifications  and  for  the  superintendence  of  the  con- 
struction of  a  school  building  by  an  architect,  plaintiff  subse- 
qnently  amended  his  statement  of  claim  so  as  to  claim  the  con- 
tract price  of  that  part  of  the  services  which  he  had  performed;  it 
appeared  that  the  school  board  was  authorized  to  employ  an  archi- 
tect and  that  after  the  execution  of  plaintiff's  contract  the  board 
entered  into  a  contract  with  a  contractor  for  the  construction  of  the 
building;  that  plaintiff  prepared  plans  and  specifications  and  per- 
formed services  in  connection  with  the  construction  of  the  building 
until  further  woric  was  stopped  by  injunction  proceedings  on  the 
ground  that  the  contract  for  the  construction  of  the  building  was 
illegal,  in  creating  a  debt  exceeding  the  constitutional  limit. 
Plaintiff's  contract  did  not  state  the  cost  of  the  building  but  his 
compensation  was  made  to  depend  upon  the  cost  thereof.  Plain- 
tiff's uncontradicted  evidence  was  that  when  the  contract  was 
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signed  the  board  had  not  detennined  upon  the  sice  of  the  building; 
that  nothing  was  said  as  to  what  the  building  would  cost  and  dut 
he  did  not  familiarize  himself  with  the  financial  standing  of  the 
board.  Held,  that  the  plaintiff  was  entitled  to  recover  for  the 
services  he  had  performed. 

Argued  Oct  22,  1913.  Appeal,  No.  66,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Ck>., 
Nov.  T.,  1910,  No.  355,  on  verdict  for  plaintiff  in  case  of 
F.  C.  Sauer  v.  The  School  District  of  the  Borough  of 
McKees  Bocks.  Before  Fell,  C.  J.,  Mbstrbzat,  Poimt, 
Elkin  and  Mosohziskbr,  JJ.    Affirmed. 

Assumpsit  on  a  veritten  contract  for  services  rendered 
by  an  architect   Before  Davis,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 
Verdict   for  plaintiff   for  |6,830.14   and   judgment 
thereon.    Defendant  appealed. 

Errors  assigned  were  various  rulings  of  the  trial  judge, 
various  instructions  to  the  jury,  the  refusal  of  the  court 
to  direct  a  verdict  for  defendant  and  to  enter  judgment 
for  defendant  n.  o.  y. 

Joseph  Conrad,  of  EcUes  d  Conrad,  for  appellant — 
There  can  be  no  recovery  of  any  amount  in  this  case. 
The  agreement  is  an  entire  contract  and  discloses  no  in- 
tention of  the  parties  to  apportion  the  compensation 
among  the  various  items  of  service  to  be  rendered  by  the 
plaintiff:  Lucesco  Oil  Co.  v.  Brewer,  66  Pa.  351;  Rugg 
V.  Moore,  110  Pa.  236;  Gill  v.  Lumber  Co.,  151  Pa.  534; 
Filsons  y.  Himes,  5  Pa.  452;  Alcott  y.  Hugus,  105  Pa. 
350;  Fullmer  y.  Poust,  155  Pa.  275;  Easton  y.  Jones, 
193  Pa.  147;  O^Malley  y.  Olyphant  Boro.,  198  Pa.  525; 
Millerstown  Boro.  y.  Frederick,  114  Pa.  436;  Chase  y. 
Burkholder,  18  Pa.  48;  Nester  y.  Brewing  Co.,  161  Pa. 
473. 

The  defendant  had  no  power  to  engage  an  architect  to 


Digitized  by 


Google 


SAUBB  V.  MoKEES  BOCKS  SCH.  DIST.,  Appellant.  297 
1914.]  Arguments — Opinion  of  the  Oourt 

sketchy  plan,  make  drawings  for  and  superintend  the 
erection  of  a  building  which  it  had  no  power  to  erect 
The  contract  is  collateral  to  an  illegal  act  and  is  con- 
nected with  a  breach  of  the  supreme  law  of  the  State : 
Badgley  y.  Beale^  3  Watts  263;  Biddis  y.  James^  6  Bin- 
ney  321;  Spurgeon  y.  McElwain,  6  Ohio  Beps.  442. 

James  Balph,  with  him  R.  A.  Bdlph,  for  appellee. — 
The  contract  between  the  plaintiff  and  the  school  district 
was  yalid  when  entered  into :  Dowley  y.  Schiffer^  13  N. 
Y.  Supp.  552;  Lord  Howden  y.  Simpson^  10  Ad.  &  El. 
793. 

If  lawful  when  made  the  contract  could  not  become 
unlawful  thereafter:  Barry  y.  Capen,  151  Mass.  99; 
Lord  Howden  y.  Simpson^  10  Adolphus  &  Ellis  793; 
Harlow  y.  Beayer  Falls  Boro.,  188  Pa.  263. 

Where  the  entire  contract  is  legal  at  its  inception  and 
partly  performed  and  subsequently  cannot  be  completed 
through  no  fault  of  the  plaintiff^  the  plaintiff  can  re- 
cover to  the  extent  of  his  actual  performance :  Harlow 
V.  Beayer  Falls  Boro.,  188  Pa.  263. 

The  measure  of  damages  for  the  breach  is  the  con- 
tract price  less  the  cost  to  plaintiff  of  the  part  to  be  per- 
formed :  Imperial  Coal  Co.  y.  Port  Boyal  Coal  Co.,  138 
Pa.  45. 

Opinion  by  Mr.  JusnoB  Mbstrbzat,  January  5, 1914 : 
This  is  an  action  of  assumpsit  to  recoyer  on  a  written 
agreement  for  seryices  rendered  by  an  architect  to  the 
defendant  school  district  in  preparing  plans  and  super- 
intending the  construction  of  a  school  building.  An  affi- 
dayit  of  defense  was  filed  and  a  plea  was  entered.  The 
trial  resulted  in  a  T^rdict  and  judgment  for  the  plaintiff. 
The  defendant  has  appealed. 

The  plaintiff  declared  on  an  article  of  agreement, 
dated  February  23^  1907,  by  which  it  appears  that  he 
was  employed  to  render  full  professional  seryices  in  the 
erection  of  a  new  school  building  for  the  borough,  his 
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dntiefl  Including  attendance  at  meetings  of  the  school 
boards  the  preparation  of  preliminary  riLetches  for  "a 
suitable  school  building"  and  all  working  drawings  after 
approval  of  the  sketches,  the  receiving  of  estimates  and 
the  executl<m  of  contracts,  and  personal  superint^d- 
ence  of  the  erection  of  the  building.  The  school  district 
was  to  pay  him  as  compensation  for  his  services  ''the 
sums  equal  to  Ave  per  cent  of  the  entire  cost  of  said 
building."  The  statement  avers  that  after  the  contrac- 
tors had  partially  erected  the  building,  the  defendant 
without  any  fault  of  plaintiff,  stopped  the  work  and  en- 
tirely abandoned  the  erection  of  the  building,  that  the 
plaintiff  performed  the  services  required  of  him  by  the 
agreement  until  the  work  was  abandoned,  and  that  he 
has  been  ready  to  continue  the  work  of  superintending 
the  construction  of  the  building,  but  defendant  refused 
to  permit  plaintiff  to  complete  his  service.  He  claimed 
Ave  per  cent,  of  the  completed  cost  of  the  building  less 
|3,000  paid  on  account  of  his  services. 

The  defendant  school  district  filed  an  elaborate  affi- 
davit of  defense  denying  its  liability  on  the  contract  and 
setting  up,  inter  alia,  that  before  the  building  was  com- 
pleted an  injunction  was  issued  restraining  the  con- 
struction of  the  building  on  the  ground  that  the  contract 
for  its  construction  was  null  and  void  as  it  involved 
an  increase  of  the  indebtedness  of  the  school  district  to 
an  amount  exceeding  two  per  cent,  of  the  assessed  valua- 
tion of  the  property  without  the  assent  of  the  electors; 
that  before  plaintiff  rendered  any  services  he  had  full 
knowledge  that  the  district  had  no  power  to  enter  into 
the  contract;  and  that  both  plaintiff  and  the  contractor 
for  the  superstructure  of  the  building  had  notice  before 
any  work  was  done  under  the  c<mtract  for  the  sui^er- 
structure,  of  such  lack  of  authority  in  the  district. 

By  leave  of  court,  the  plaintiff  amended  his  stat^nent 
whereby  he  waived  his  claim  for  that  part  of  his  services 
called  for  by  the  contract  which  was  not  performed,  and 
claimed  only  that  part  of  the  entire  compensation  which 
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.was  represented  by  the  seryiceis  actually  performed  np 
to  the  time  defendant  dispensed  with  his  services. 

At  the  trial  the  plaintiff  testified,  and  he  was  uncontra- 
dictedy  that  when  the  contract  was  signed  the  board  had 
not  determined  npon  the  size  or  kind  of  building,  that 
nothing  was  said  in  lus  conferences  with  the  board  as  to 
what  the  building  would  cost,  and  that  he  did  not  famil- 
iarize himself  with  the  financial  standing  of  the  board. 
He  testified  at  length  to  the  performance  of  his  duties 
imder  the  contract,  extending  from  the  time  of  his  em- 
ployment down  to  the  time  when  work  was  stopped  by 
the  injunction;  that  after  the  injunction  was  served 
upon  the  board,  they  notified  him  that  his  services  were 
no  longer  required ;  and  that  he  had  done  everything  re- 
quired of  him  up  to  that  time  and  all  that  remained  was 
the  superintendence  of  the  part  of  the  superstructure  not 
yet  completed.  He  testified  and  was  corroborated  by 
the  testimony  of  several  expert  witnesses  that  the  pro- 
portion of  the  work  which  had  been  done  was  about 
seven-eighths  of  the  entire  work  and  the  compensation 
for  the  uncompleted  portion  of  the  work  was  worth, 
under  his  contract,  one  per  cent,  of  the  cost  of  the  un- 
completed portion  of  the  building. 

It  appears  from  the  testimony  that  a  contract  for  the 
foundation  work  was  awarded  to  C.  E.  Barnhart  under 
which  work  was  begun  in  August,  1907,  and  completed 
about  the  middle  of  November  of  that  year;  and  that 
the  contract  for  the  superstructure  was  awarded  June 
9, 1908,  after  the  reception  of  bids,  to  H.  L.  Kreusler, 
who  did  about  f35,000  worth  of  work,  beginning  in  July, 
1908,  and  continuing  until  stopped  by  the  injunction  in 
September  of  that  year.  The  debt  Incurred  by  this  con- 
tract increased  the  indebtedness  of  the  school  district 
beyond  the  constitutional  limit. 

The  defendant  introduced  evidence  to  show  negligence 
and  improper  performance  by  plaintiff,  but  these  issues 
are  not  Involved  in  this  appeal.  It  also  put  in  evidence 
the  record  of  the  equity  case  wherein  the  injunction 
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was  granted  restraining  the  further  execution  of  the 
work  on  the  ground  that  the  agreement  with  tiie  cm- 
tractor  was  void  because  at  the  time  when  it  was  made 
its  amount  brought  the  indebtedness  of  the  district 
above  the  constitutional  limit 

The  appellant  suggests  that  the  assignments  of  error 
raise  three  questions:     (1)  Can  there  be  a  recovery  of 
any  amount;  (2)  if  there  can  be,  should  the  amendment 
to  the  statement  have  been  allowed ;  (3)  was  the  method 
of  proving  the  amount  of  the  claim  the  correct  one? 
The  last  question  is  not  argued  in  the  printed  brief  and 
the  second  is  only  referred  to  in  the  suggestion  that  the 
amended  statement  had  the  effect  of  making  the  action 
one  on  a  quantum  meruit  instead  of  on  an  express  ccm- 
tract,  thereby  changing  the  cause  of  action  declared  on 
in  the  original  statement    This  is  clearly  a  misappre- 
hension on  the  part  of  the  appellant  as  to  the  change 
made  in  the  appellee's  claim  by  the  amended  statement 
It  did  not  change  the  action  to  one  on  a  quantum  meruit 
The  original  statement  declared  on  a  written  contract, 
and  claimed  a  commission  on  the  entire  cost  of  the  build- 
ing.   The  amendment  reduced  the  amount  of  the  claim 
to  that  part  of  the  entire  compensation  which  was  repre- 
sented by  the  services  actually  performed  by  the  plaintiff 
up  to  the  tim6  defendant  dispensed  with  his  services. 
The  contract  continued  to  be  the  foundation  of  the  ac- 
tion and,  assuming  it  to  be  legal,  the  plaintiff  was  enti- 
tled to  recover.   The  cause  of  action  was  correctiy  stated 
in  the  original  statement,  and  the  amendment  enabled 
the  plaintiff  to  state  the  proper  measure  of  damages. 
Where  a  party  has  partiy  performed  an  entire  contract 
and  is  prevented  from  completing  performance  by  the 
act  of  the  other  party  or  by  the  law,  he  may  recover  in 
an  action  on  the  contract,  and  the  measure  of  his  dam- 
ages is  the  contract  price  less  the  cost  of  completing  the 
work:  Harlow  v.  Beaver  Palls  Boro.,  188  Pa.  263.    We 
think  the  amendment  did  not  change  the  cause  of  acti<m 
and  was  properly  allowed. 
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The  important  and  controlling  question  in  the  case  is 
whether  there  can  be  a  recovery  of  any  amount  In 
other  words,  was  the  contract  between  the  plaintiff  and 
defendant  district  a  yalid  one,  and  enforceable  at  law? 
The  defendant  denies  there  can  be  a  recovery  and  con- 
tends that  the  plaintiff's  agreement  was  illegal  and  void 
because  it  was  an  entire  contract  and  depended  upon 
contracts  to  be  made  subsequently  to  it  for  the  amount 
of  work  to  be  done  in  the  construction  of  the  building, 
and  that  it  was  so  dependent  on  and  collateral  to  the 
illegal  contract  with  Ereusler  for  the  construction  of 
the  superstructure  that  it  was  itself  void. 

The  plaintiff's  contract  with  the  board  was  one  which 
it  was  authorized  to  make  and  was  clearly  legal  when  it 
was  executed.  The  plaintiff  was  employed  to  prepare 
plans  and  specifications  and  superintend  the  construc- 
tion of  ''a  suitable  school  building."  It  was  the  duty  of 
the  board  to  provide  a  proper  school  building  for  the 
district  and  in  discharging  this  duty,  the  board  was  au- 
thorized to  employ  an  architect  to  prepare  plans  and 
specifications  for  the  building.  There  is  nothing  in  the 
plaintiff's  agreement  or  in  the  evidence  showing  that  at 
the  time  the  agreement  was  made  it  was  contemplated 
by  either  party  that  a  subsequent  illegal  contract  would 
be  entered  into  by  the  board  for  the  construction  of  the 
building,  or  that  the  board  iutended  to  exceed  the  con- 
stitutional limit  of  the  district's  indebtedness  in  erecting 
the  building,  and  an  assumption  of  the  fact  is  wholly 
arbitrary  and  unwarranted :  Dowley  v.  Schiffer,  13  N. 
I.  Supp.  552;  Lord  Howden  v.  Simpson,  10  Ad.  &  El. 
793.  There  is  no  evidence  that  at  the  time  the  plaintiff's 
contract  was  made  the  board  did  not  have  ample  funds 
to  erect  the  building,  and  there  is  nothing  in  the  case  to 
show  that  when  he  entered  into  the  contract  and  pre- 
pared the  plans  and  specifications,  the  plaintiff  knew  or 
had  reason  to  believe  that  the  board  would  fail  to  per- 
form its  duty  by  providing  sufficient  funds  in  the  man- 
ner provided  by  law  for  the  completion  of  the  building. 
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The  plaintiff  had  the  right  to  assume  that  the  board 
would  keep  within  the  requirements  of  the  Ck>nstitution 
as  well  as  of  the  law  in  the  construction  of  the  building. 
It  is  not  pretended  that  the  plaintiff's  contract  (tended 
the  Constitution  by  creating  a  debt  exceeding  the  con- 
situtional  limit  The  school  district  had  at  that  time 
funds  available  for  building  purposes  approximating 
flOOyOOO.  The  contract  does  not  describe  the  building  to 
be  erected  except  as  ''a  suitable  building/'  and  does  not 
state  the  cost  of  the  building.  It  fixed  no  definite  sum 
as  plaintiff's  compensation^  but  made  it  depend  on  the 
cost  of  the  building  which  it  must  be  presumed  would 
not  violate  the  Constitution.  A  contract  by  a  municipal 
corporation  which,  when  properly  construed,  does  not 
fix  the  amount  of  the  liability  from  its  date  does  not 
create  a  present  indebtedness  within  the  meaning  pf  a 
constitutional  restriction  on  municipal  indebtedness: 
28  Cyc.  1640.  The  contract  was  clearly  within  the  power 
of  the  board  to  make  and  was  legal  and  binding  on  both 
parties  when  it  was  made. 

We  do  not  agree  with  the  appellant's  contention  that 
under  the  facts  of  this  case  the  plaintiff's  agreement  be- 
came invalid  because  the  board  subsequently  let  the 
contract  to  Kreusler  for  erecting  the  superstructure  for 
a  sum  which  increased  the  indebtedness  of  the  district 
beyond  the  two  per  cent  limit  fixed  by  the  Constitu- 
tion. The  plaintiff's  agreement  when  made  was  valid, 
and  did  not  become  illegal  by  the  subsequent  action  of 
the  board  in  letting  the  Kreusler  contract.  He  was  not 
concerned  with  the  ultimate  costs  of  the  building  and  it 
did  not  enter  into  his  contract,  except  as  it  fi:s:ed  his  com- 
pensation. He  was  not  required  to  see  that  the  board 
subsequentiy  observed  the  law  in  contracting  with  others 
and  did  not  unlawfully  increase  the  debt  limit  in  letting 
any  Or  all  of  its  contracts.  It  cannot  be  pretended  under 
the  evidence  in  the  case  that  the  plaintiff  even  suspected 
that  the  Kreusler  contract  was  invalid ;  oa  the  contrary, 
he  had  the  right  to  assume  and  did  assume  that  having 
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a  valid  contract  with  it  for  Ms  services^  the  board  was 
not  exceeding  its  powers  in  the  construction  of  the  build- 
ing. Under  these  circumstances,  theref<H^y  the  plaintiff 
coold  recover  although  the  board  intended  when  his  con- 
tract was  executed  to  create  a  debt  exceeding  the  con- 
stitutional limit  in  the  erection  of  the  building.  Where 
an  agreement  is  lawful  on  its  face  or  is  capable  of  being 
executed  in  a  lawful  way,  and  the  intention  of  one  of  the 
parties  is  that  it  be  so  executed,  he  is  entitled  to  enforce 
it  notwithstanding  the  other  party  intended  an  illegal 
act,  if  he  was  unaware  of  the  illegal  intention :  9  Cyc. 
570. 

The  plaintiff  was  not  compelled  to  rely  on  the  invalid 
Kreusler  cpntract  to  recover  compensation  for  his  serv- 
ices. It  would  hardly  be  pretended  that  prior  to  July, 
1908,  when  Kreusler  began  work  under  his  contract  of 
June  9,  1908,  the  plaintiff  was  rendering  his  services 
under  that  agreement.  During  the  prior  period  he  pre- 
pared the  preliminary  ricetches,  made  the  plans,  drew 
the  specifications,  and  superintended  the  construction  of 
the  foundation  by  Barnhart  whose  contract  is  not  at- 
tacked for  illegalily.  There  is  no  reason,  legal  or  moral, 
that  can  be  invoked  under  the  facts  disclosed  by  the  evi- 
dence in  the  case  to  defeat  a  recovery  for  these  services. 
The  remainder  of  his  services  were  rendered  in  superin- 
tending the  construction  of  the  superstructure  by  Kreus- 
ler. These  services  were  performed  under  his  own  legal 
contract  and  not  in  pursuance  of  Kreusler's  invalid  con- 
tract He  was  not  compelled  to  and  did  not  put  in  evi- 
dence the  Kreusler  agreement  to  support  his  claim  for 
C(Mnpensation.  The  only  reference  to  the  Kreusler  con- 
tract was  to  establish  the  amount  of  work  and  total  cost 
of  the  construction  up  to  the  time  the  injunction  was 
issued  as  a  basis  for  determining  the  plaintiff's  compen- 
sation, and  these  facts  could  have  been  proven  without 
even  a  reference  to  the  agreement  At  the  most,  there- 
f(M^  the  plaintiff's  agreement  was  only  indirectly  con- 
nected with  the  Kreusler  contract,  and  did  not  require 
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its  aid  to  warrant  a  recovery.  In  such  case  the  contract 
is  not  affected  by  the  ill^;al  transaction  and  an  action 
on  it  may  be  maintained :  Swan  y.  Scott,  11  S.  &  B.  155; 
Scott  V.  Duflfy,  14  Pa.  18;  Wright  v.  Pipe  Line  Ck>.,  101 
Pa.  204,  9  Cyc.  566.  In  the  work  last  referred  to  it  is 
said,  citing  numerous  cases  including  our  own:  ''An 
agreement  will  be  enforced,  even  if  it  is  incidentally  or 
indirectly  connected  with  an  illegal  transaction,  pro- 
vided it  is  supported  by  an  independent  consideration,  or 
if  the  plaintiff  will  not  require  the  aid  of  the  ill^al 
transaction  to  make  out  his  case." 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Grimes,  Appellant,  v.  Breeden. 

Mortgagee — Scire  facias  sur  mortgage — Affidavits  of  defense-^ 
Sufficient  avertnents. 

In  an  action  of  aciie  facias  to  reoover  the  principal  of  a  mort- 
gage for  default  in  the  payment  of  interest,  where  the  affidavit 
and  supplemental  affidavit  of  defense  set  up  the  failure  of  consider- 
ation and  the  violation  of  a  contemporaneous  parol  agreement  which 
had  induced  the  execution  of  the  mortgage,  alleging  that  it  was 
made  for  the  accommodation  of  the  mortgagee  at  a  time  when  there 
were  unsettled  accounts  between  the  parties,  the  adjustment  of 
which  was  necessary  to  determine  what,  if  any,  indebtedness  ex- 
isted, but  that  no  adjustment  had  been  made,  and  that  when  made, 
it  would  be  found  that  the  mortgagee  was  indebted  to  the  mort- 
gagor in  a  large  amount  the  items  of  which  were  fully  stated,  and 
that  interest  was  not  to  be  paid  on  the  mortgage,  the  court  was 
not  in  error  in  discharging  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Argued  Oct  27,  1913.  Appeal,  No.  81,  Oct  T.,  1913, 
by  plaintiff,  from  order  of  C.  P.  Allegheny  Co.,  Oct  T., 
1912,  No.  28,  discharging  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense,  in  case  of  James  F. 
Grimes,  for  use  of  Knoxville  Land  Improvement  Corn- 
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1914.]         Statement  of  Facts— Opinion  of  the  Gourt 
panj;  a  corporation^  y.  Waldo  P.  Breeden,  with  notice  to 
W.  J.  Orr,  terre  tenant    Before  Fkll,  C.  J.,  Brown, 
Elkin,  Stbwabt  and  Mosghziskeb,  J  J.    Affirmed. 

Scire  facias  aur  mortgage.  Bule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense.  Before  Shafer, 
J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

The  court  discharged  the  rule.    Plaintiff  appealed. 

Error  assigned  was  in  discharging  the  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

Louis  Caplan,  with  him  W.  D.  Cfrimes,  and  B.  H. 
Feldstdn,  for  appellee. 

Andrew  G.  Smith,  with  him  Waldo  P.  Breeden,  for  ap- 
pellees. 

Pbr  Curum,  January  6, 1914 : 

This  appeal  is  from  an  order  discharging  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense,  in 
a  proceeding  by  scire  facias  to  collect  the  principal  of  a 
mortgage  claimed  to  be  due  because  of  the  n<mpayment 
of  interest.  The  affidavit  and  supplemental  affidavit  are 
open  to  the  criticism  of  the  plaintiff's  counsel  that  they 
are  lacking  in  orderly  sequence  in  construction;  they, 
however,  are  good  in  substance  though  bad  in  form. 
They  contain  allegations  of  a  failure  of  consideration  and 
of  the  violation  of  a  contemporaneous  parol  agreement 
which  induced  the  execution  of  the  mortgage.  It  is 
averred  that  the  mortgage  was  made  for  the  accommoda- 
tion of  the  mortgagee  to  serve  a  present  use  by  him; 
that  at  the  time  there  were  imsettled  accounts  between 
the  parties,  the  adjustment  of  which  was  necessary  to 
determine  what,  if  any,  indebtedness  existed;  that  tiiese 
accounts  were  to  be  subsequently  adjusted  and  interest 
was  not  to  be  paid  on  the  mortgage;  that  no  adjustment 
Vol.  coxun — ^20 
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of  ax^counts  has  been  made,  and  that  on  an  adjustment 
it  will  be  found  that  the  mortgagee  is  indebted  to  the 
mortgagor  in  a  large  amount^  the  items  of  which  are 
fully  stated.  These  f acts,  if  true,  constituted  a  defense 
and  judgment  was  therefore  properly  refused. 
The  order  is  affirmed. 


Smithy  Appellant,  v.  Bowland« 

Beal  property— Deeda — OonairueiionrSaeemenU. 

1.  The  owner  of  the  fee  of  an  aUey  and  of  adjoining  land,  whose 
pvedecessor  in  title  has  granted  to  another  adjoining  owner,  a  right 
of  way  for  a  passage  and  wagonway  thereover  in  common  with  the 
grantor,  his  heirs,  and  assigns,  is  entitled  to  use  the  alley  in  any 
way  that  will  not  interfere  with  the. reasonable  use  thereof  aa  an 
alleyway  hy  such  grantee. 

EaeemenU — Interference  with  eaeemente — Eqyity — Iniunciion 
^^EetoppeL 

3.  Where  one  having  the  right  of  way  over  an  alley  stands  hj 
and  knowingly  allows  another  to  bnild  a  theater  with  openings  on 
the  alley  neceesaiy  to  its  use  and  to  spend  a  large  amount  of 
money  in  the  construction  thereof  without  protest  or  objection 
and  to  pave  such  alley  and  to  use  it  for  laying  pq;>e8,  he  will  be 
estopped  from  asserting  any  prior  right  acquired  by  deed  to 
exclude  such  owner  from  the  use  of  the  alley. 

8.  An  injunction  restraining  the  use  of  an  alley  by  the  owner  of 
an  adjoining  theater  will  not  be  granted,  where  such  injunction 
would  do  the  owner  of  the  theater  great  pecuniary  harm  out  of  aD 
proportion  to  any  harm  that  might  be  done  to  tl«  plaintiff  by  tbe 
use  of  the  alley. 

i.  On  a  bill  for  an  injunction  to  restrain  defendants  from  using 
an  alley*  it  appeared  that  the  predecessor  in  title  of  plaintiff  and 
defendant  had  owned  the  alley  and  land  on  IxKh  sides  thereof; 
and  had  conveyed  the  land  on  on^^ide  to  tbb  j^intiff  together  with 
the  right  to  use  the  alley  aa  and  for  a  passage  and  wagonway  in 
eommon  with  the  grantor,  his  heirs  and  assigns,  owners,  tenants 
and  occupiers  of  the  ground  of  the  grantor  also  adjoining  said 
alley.  Thereafter  such  grantor  conveyed  the  alleyway  and  a  part 
of  his  adjoining  land  to  a  third  person  and  the  balance  of  the  land 
was  afterwards  conveyed  to  the  defendants.    The  third  party  con- 
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T^ed  to  defendants  a  right  of  way  orer  the  a]l«j»  subject  to  the 
zights  theretofoie  granted  the  plaintiffs.  Defendants  built  thea* 
ten  adjoining  the  aUey  with  doors  opening  thereon,  laid  pipes 
under  the  alley,  paved,  and  used  it  for  moring  scenery  and  as  a 
passagewsy  for  actors  and  actresses  before  and  after  perform- 
anoea.  Plaintiff  contended  that  he  was  entitled  to  use  the  alleyway 
in  common  with  his  grantor  to  the  exclusion  of  defendants.  The 
court  dismissed  the  bilL    Held,  no  error. 

Argaed  Oct  27,  1913.  Appeal,  No.  90,  Oct  T.,  1913, 
by  plaintiff,  from  decree  of  C.  P.  No.  2,  Allegheny  CJo., 
April  T.,  1912,  No.  1809,  in  Equity  dismissing  bill  in 
equity  for  an  injunction  in  dase  of  8.  L.  Smith  y.  Bichard 
A.  Bowland  and  Colonial  Amusement  Company.  Be- 
fore Fell,  C.  J.,  Bbown,  Elkin,  Stbwabt  and  Mosoh- 
ziSKSR,  J  J.    Affirmed. 

Bill  in  equity  to  restrain  defendants  from  using  an 
alley. 

On  final  hearing  Shafbb,  J.,  filed  the  following  find- 
ings of  fact  and  conclusions  of  law : 

The  bill  is  for  an  injunction  to  restrain  the  use  by  the 
defendants  of  an  alleyway  adjoining  theaters  belonging 
to  them  in  the  Borough  of  Wilkinsburg  in  Allegheny 
County. 

FINDINGS  OF  FACT. 

1.  By  deed  dated  August  1,  1899,  and  duly  recorded 
there  was  conveyed  to  one  J.  A.  Strickler  a  lot  of  ground 
at  the  comer  of  Wood  street  and  Boss  avenue  in  Wilkins- 
burg, fronting  forty-two  feet  on  Wood  street  and  run- 
ning back  132  feet  on  Boss  avenue,  except  a  lot  sixteen 
feet  front  on  Wood  street  and  126  feet  along  Boas 
avenue,  so  that  Strickler  had  twenly-six  feet  front  on 
Wood  street  beginning  sixteen  feet  from  Boss  avenue, 
and  the  rear  Of  his  lot  was  forty-two  feet  wide  for  seven 
feet  of  its  depth,  the  seven-foot  strip  extending  to  Boss 
avenue. 

2.  By  deed  dated  May  29, 1901,  there  was  conveyed  to 
the  plaintiff,  S.  L.  Smith,  a  lot  of  ground  on  Boss  avenue 


Digitized  by 


Google 


308  SMITH,  Appellant,  v.  ROWLAND. 

Statement  of  Faets.  [243  Fa. 

beginniBg  142  feet  al<mg  Boss  ayenne  from  Wood  street^ 
which  extended  in  front  on  Boss  ayenne  and  extended 
back  parallel  with  Wood  street  132  feet.  This  deed, 
though  made  to  8.  L.  Smith,  alone,  was  for  the  use  of 
S.  L.  Smith  and  S.  S.  Smith,  each  of  them  being  the 
owner  of  one-half  of  the  property. 

3.  After  the  making  of  these  two  conyeyances  there 
remained  a  strip  of  ground  eight  feet  wide  fronting  on 
Boss  ayenue  between  the  lots  of  Strickler  and  Smith, 
and  this  strip  extended  back  parallel  with  Wood  street 
and  alongside  of  Smith's  land  132  feet  to  lands  of  other 
persons.  By  deed  of  October  9, 1901,  Strickler  acquired 
title  to  this  eight-foot  strip. 

4.  By  deed  dated  October  11, 1902,  and  duly  recorded, 
Strickler  conyeyed  to  Smith  "the  full  right,  liberty  and 
privilege  of  the  following  lot  or  piece  of  ground,^'  being 
the  eight-foot  strip  aboye  mentioned,  "as  and  for  a  pas- 
sage and  wagon  way  leading  into  and  from  said  Boss 
ayenue,  together  with  free  ingress  and  egress  into,  over 
and  along  the  same  at  all  times  hereafter  forever,  in  com- 
mon with  the  said  J.  A.  Strickler,  his  heirs  and  assigns, 
owners,  tenants  and  occupiers  of  the  ground  of  J.  A. 
Strickler  also  adjoining  said  lot  of  ground,  so  that  the 
said  S.  L.  Smith,  his  heirs  and  assigns,  owners,  tenants 
and  occupiers  of  the  lot  of  ground  now  owned  by  them 
adjoining  the  above  described  piece  of  ground  shall  at 
all  times  hereafter  have  and  enjoy  the  free  and  uninter- 
rupted right,  liberty  and  privilege  of  the  hereinbefore 
described  piece  of  ground  as  and  for  a  free  passage  and 
w^agon  way  into  and  from  the  said  Boss  avenue,  in  com- 
mon with  the  owners,  tenants  and  occupiers  of  the 
ground  now  owned  by  the  said  J.  A.  Strickler  ajoininj^ 
th^  same." 

5.  By  a  deed  dated  October  1, 1903,  Strickler  conveyed 
to  the  Wilkinliburg  Bank  his  lot  fronting  on  Wood  street 
above  described,  and  by  another  deed  of  the  same  date 
conveyed  to  the  same  bank  the  eight-foot  strip  fronting 
on  Boss  avenue,  the  deed  containing  the  provision  that  it 
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uras  made  subject  to  all  the  rights  granted  to  Smith  by 
the  deed  above  mentioned. 

6.  By  a  deed  dated  November  15, 1910,  there  waa  con- 
Teyed  to  Bichard  A.  Bowland,  one  of  the  defendants,  a 
lot  fronting  eighty-four  feet  on  Wood  street,  forty-two 
feet  distant  from  the  comer  of  Boss  avenue,  and  extend- 
ing back  132  feet  to  the  eight-foot  strip,  so  that  after  the 
making  of  this  conveyance  all  the  land  on  one  side  of  the 
eight-foot  strip  belonged  to  the  plaintiff,  Smith,  and  the 
land  on  the  other  side  belonged  forty-two  feet  of  it  to  the 
Wilkinsburg  Bank  and  eighty-f our  feet  to  the  defendant, 
Bowland.  Both  the  plaintiff  and  S.  S.  Smith  knew  of 
the  purchase  by  Bowland  of  the  84  feet  on  Wood  street 
extending  back  to  the  eig^t-foot  strip  soon  after  it  was 
made,  and  they  further  knew  that  it  was  purchased  by 
him  for  the  purpose  of  erecting  a  theater  thereon,  and 
tiiat  it  would  be  necessary  for  him  to  have  exits  at  the 
rear  of  the  theater,  and  that  he  could  not  build  the 
theater  extending  to  the  eight-foot  strip  without  having 
the  right  to  use  it  as  an  alleyway. 

7.  The  Wilkinsburg  Bank,  by  deed  dated  April  26, 
1911,  and  duly  recorded,  conveyed  to  the  defendant, 
Bowland,  ''his  heirs  and  assigns  (owners  and  occupiers 
or  purchasers  of  the  messuage  and  ground  contiguous  to 
the  property  hereafter  described)  the  free,  uninterrupted 
use  and  passage  in  and  along  all  that  certain  tract  of 
land,"  describing  the  eight-foot  strip  above  mentioned, 
subject  to  the  rights  which  J.  A.  Strickler  had  conveyed 
to  S.  L.  Smith  by  the  deed  above  mentioned,  to  hold  the 
same  ''in  common  with  the  said  party  of  the  first  part, 
its  successors  and  assigns,  and  the.  said  S.  L.  Smith,  his 
heirs  and  assigns,  as  aforesaid,  subject,  however,  to  all 

necessary  charges  and  expenses paving,  repairing, 

cleansing,  etc."  The  .making  of  this  deed  by  the  bank  to 
Bowland  became  known  to  the  plaintiff  before  the  erec- 
tion of  the  theater  hereafter  mentioned. 

8.  Some  time  thereafter  Bowland  proceeded  to  erect 
on  the  lot  purchased  by  him  adjoining  the  Wilkinsburg 
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Bank  lot  a  theater  at  a  coat  of  about  180^000.00^  and 
likewise  proceeded  at  an  expenae  of  about  |20,000.00  to 
remodel  another  theater  which  stood  upon  the  lot  pur- 
chased by  him,  making  the  exits,  required  by  law  for  the 
building  of  theaters,  upon  the  eight-foot  strip  under  his 
claim  of  right  acquired  by  deed  from  the  Wilkinsburg 
Bank,  these  building  operations  extending  over  the  time 
from  April,  1911,  to  the  middle  of  October  in  the  same 
year. 

9.  During  the  construction  of  the  one  theater  and  the 
alteration  of  the  other  the  alley  in  question  was  used  for 
the  conveyance  of  building  materials  without  objection 
upon  the  part  of  the  plaintiff,  and  it  was  repaved  by  the 
defendant,  Rowland,  at  an  expense  of  about  |150.00, 
with  the  knowledge  of  the  plaintiff  and  without  objec- 
tion on  his  part;  and  the  water  pipes  for  the  use  of  the 
theater  were  laid  in  the  eight-foot  strip  from  Boss  ave- 
nue. 

10.  Both  S.  L.  Smith  and  his  brother,  S.  S.  Smith, 
knew  of  the  building  of  the  theater  during  all  the  time 
of  its  construction,  and  knew  that  it  was  being  built  up 
to  the  eight-foot  strip  with  exits  opening  therecm,  one  of 
them  being  a  large  door,  and  no  objection  was  made  by 
either  of  them  to  the  defendant 

11.  If  the  defendant  were  restrained  from  using  the 
eight-foot  strip  in  question  he  wojjld  be  required  to  close 
his  theater  until  he  could  move  it  or  tear  down  the  rear 
end  of  it  so  as  to  leave  the  space  required  by  law  between 
it  and  the  eigh^foot  strip  as  an  exit,  and  this  alteration 
would  entail  a  very  gre&t  expense. 

12.  The  actual  injury  complained  of  by  the  plaintiff  is 
the  carrying  of  scenery  on<ie  or  twice  a  week  through  the 
eigh^foot  strip  to  the  rear  of  the  theater,  and  the  pas- 
sage of  actors  and  actresses  along  it  to  the  same  point 
before  and  after  performances.  There  is  no  evidence 
that  this  use  of  the  alleyway  does  the  plaintiff  any  ma- 
terial damage. 
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CONCLUSIONS  OF  LAW. 

1.  The  first  question  that  arises  upon  the  facts  found 
is  whether  or  not  the  terms  of  the  deed  of  Strickler  to 
the  plaintiff  will  suffice  to  restrict  the  use  which  Strick- 
ler might  make  of  the  eight-foot  strip  of  ground,  so  as 
to  prevent  him  from  making  any  other  use  of  it  than  as 
a  right  of  way  to  his  own  lot,  the  use  of  the  strip  being 
granted  to  the  plaintiff  in  compion  with  the  owners  of 
the  land  then  owned  by  Strickler.  The  ordinary  rule 
undoubtedly  is  that  when  the  owner  of  the  fee  in  land 
conveys  a  right-of-way  over  it  he  retains  to  himself  full 
dominion  over  the  land,  except  so  far  as  it  is  necessary 
to  restrict  that  dominion  in  order  to  secure  the  enjoy- 
ment of  the  easement  granted,  and  that  he  may  make 
any  use  of  the  land  which  does  not  interfere  with  the 
reasonable  use  of  the  way  by  his  grantee.  If  this  rule 
were  applied  to  the  present  case  the  plaintiff  would  have 
nothing  to  complain  of.  His  claim,  however,  is  that  the 
effect  of  the  grant  as  made  amounts  to  a  covenant  on  the 
part  of  the  grantor  not  to  use  his  land  otherwise  than  as 
a  right-of-way  for  the  grantor's  other  lot  in  common 
with  the  grantee,  and  he  relies  principally  upon  the  case 
of  Kirkham  v.  Sharp,  1  Wharton  323.  It  is  to  be  ob- 
served, however,  upon  an  examination  of  that  case  that 
it  was  put  upon  the  ground  that  the  case  was  analagous 
to  that  of  a  courtyard  laid  out  by  the  owner  of  a  tract  of 
land  for  the  use  of  houses  erected  upon  it  and  the  houses 
all  sold  to  others,  in  which  case  it  has  been  held  that  no 
personal  use  of  the  way  remains  in  the  grantor.  In  fact, 
in  such  case  the  rule  appears  to  be  that  the  grant  con- 
v^s  the  fee  to  the  middle  of  the  court  or  alley  referred  to 
by  the  owner,  and  when  he  has  conveyed  the  last  lot  his 
title  to  the  fee  of  every  part  of  the  alley  is  extinguished : 
Saccone  v.  West  End  Trust  Company,  224  Pa.  554;  Oli- 
ver V.  Ormsby,  224  Pa.  564.  We  are  of  opinion  that  the 
present  case  is  not  within  the  rule  of  the  case  of  Kirk- 
ham V.  Sharp,  1  Wharton  323,  but  that  the  owners  of  the 
fee  of  the  eight-foot  strip  are  entitled  to  use  it  by  them- 
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selves  or  others  in  any  way  that  will  not  interfere  witli 
the  reasonable  nse  of  it  as  an  alleyway  by  the  plaintiff. 

2.  Even  if  the  plaintiff's  contention  as  to  the  meaning 
of  the  covenant  in  his  deed  is  correct,  we  are  of  opinion 
that  having  stood  by  and  knowingly  allowed  the  defend- 
ants to  bnild  a  theater  with  openings  upon  the  alleji 
necessary  to  its  nse,  and  to  spend  a  large  amount  of 
m<mey  in  constructing  the  theater  in  that  manner  with- 
out protest  or  objection,  and  having  allowed  the  defend- 
ant to  pave  the  alley  and  to  use  it  for  laying  water  pipes, 
knowingly  and  without  protest,  the  plaintiff  is  now  es- 
topped from  asserting  any  right  acquired  by  his  deed  to 
exclude  the  defendant  from  the  use  of  the  alley. 

3.  In  addition  to  these  considerations  there  is  the  fttct 
that  an  injunction  restraining  the  use  of  the  alley  t^ 
defendant  would  do  the  defendant  very  great  pecuniary 
harm,  out  of  all  propwtion  to  any  harm  whatever  that 
may  be  done  to  the  plaints  by  the  use  of  an  alley  for  the 
theater.  An  injunction  is  not  of  right  and  the  chancel- 
lor k  not  bound  to  make  a  decree  which  will  do  far  more 
mischief  and  work  greatar  injury  than  the  wrong  he  is 
asked  to  redress:  Chartiers  Block  Coal  Co.  v.  Mellon, 
162  Pa.  286.  We  are  of  opinion  that  the  present  case  is 
one  for  the  application  qt  this  rule. 

Exceptions  to  the  findings  of  the  trial  judge  were  dis- 
missed by  the  court  and  a  decree  was  entered  dismissing 
the  bill. 

Errors  assigned  were  in  dismissing  the  exceptions. 

Thomas  Watson,  with  him  Elder  W.  Marshall,  for  ap- 
pellant. 

James  E.  Hindman,  with  him  Btonecipher  d  Ralston, 
lor  appellees. 

Pm  Curiam,  Janufeiry  5, 1914 : 
T3ie  decree  is  affirmed  .on  the  findings  of  fact  and  con- 
clusions of  law  by  Judge  Shafbb. 
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Producers  Coke  Company  v.  Hillman,  Appellant. 

Contracts — Divisible  and  entire  contracts — Construction — Part 
performance — Affidavit  of  defense — Bute  for  judgment, 

L  Whether  a  contract  is  diyisible  or  entire  depends  upon  the 
intention  of  parties,  to  be  collected  primarily  from  the  words  em- 
ployed. Although  the  terms  of  the  contract  may  afford  a  rule  for 
an  apportionment  of  the  consideration,  yet  if  there  be  a  special 
agreement  to  take  the  whole  or  no&ing,  or  if  the  eridence  shows 
diat  such  was  the  purpose  of  the  parties,  the  contract  will  be  con- 
strued to  be  entire.  A  stipulation  that  the  price  shall  be  paid  by 
instalments  as  the  goods  are  detivered  or  the  work  proceeds,  will 
not  render  a  contract  for  an  entire  thing  divisible,  and  if  the  con- 
tractor fails  to  do  all  he  will  be  precluded  from  recovering  what 
remains  unpaid. 

2.  In  an  action  of  assumpsit  to  recover  for  coke  sold  and  deliv- 
ered, defendant  filed  an  affidavit  of  defense,  alleging  that  by  a 
written  contract  previously  entered  into  between  the  parties,  plain- 
tiff had  agreed  to  ddiver  to  defendants  all  the  coke  to  be  produced 
by  them  during  a  period  of  six  months;  that  shortly  after  the 
beginning  of  this  period,  at  plaintiff's  request,  defendants  had 
released  them  from  the  contract  upon  a  further  agreement  by  plain- 
tiff to  furnish  defendants  such  coke  as  was  necessary  for  them  to 
have  to  fill  contracts  entered  into  by  them  during  the  period  in 
question,  which  was  then  and  there  specified  as  8,680  tons  during 
the  month  of  July,  and  2,124  tons  for  the  months  of  August,  Sep- 
tember, October,  November  and  December,  at  prices  specified; 
that  plaintiff  had  delivered  during  July  844%  tons  less  than  the 
amount  called  for,  and  had  failed  to  deliver  any  coke  whatever 
during  the  month  of  September.  It  appeared  that  suit  was  brought 
September  19th,  to  recover  for  coke  delivered  during  July.  Held, 
that  the  contract  if  as  set  forth  in  the  affidavit,  was  entire;  and 
that  there  could  be  no  recovery  by  plaintiff  for  partial  perform- 
ance. The  judgment  of  the  court  below  for  want  of  a  sufficient 
affidavit  of  defense  was  reversed. 

Argned  Oct  27, 1913.  Appeal,  No.  46,  Oct.  T.,  1913, 
hy  defendants,  from  judgment  of  C.  P.  Allegfa^iy  Co., 
Oct  T.,  1912,  No.  2669,  for  plaintiff  for  want  of  a  mffi- 
dent  affidavit  of  defense  in  caae  of  Producers  Coke  Com- 
pany y.  J.  H.  Hillman,  Jr.,  Ernest  Hillman  and  Arthur 
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B.  Sheets,  partners  doing  bosiness  nnder  the  Arm  name 
of  J.  ^.  Hillman  &  Sons  Company.  Before  Fbll,  C.  J., 
Bbown,  Elkin,  Stbwart  and  Mosohziskbb,  JJ.  Be- 
yersed. 

Assumpsit  for  goods  sold  and  delivered. 
Bule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense.    Before  Bbown,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  made  the  rule  absolute.    Defendants  ap- 


Error  assigned  was  in  making  absolute  the  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense.  j 


George  B.  Gordon,  of  Gordon  d  Smith,  for  appellants. 
E.  0.  Highee,  of  Sterling,  Highee  d  Mattheios,  with 


Opinion  by  Me.  Justiob  Stshvart,  January  5, 1914: 
The  action  was  for  recovery  for  a  definite  quantity  of 
coke  sold  and  delivered  by  the  plaintiff  company  to  the 
defendants  between  3d  July,  1912,  and  the  29th  of  the 
same  month,  at  specified  rates  per  ton,  on  an  implied 
promise  that  the  defendants  would  pay  for  the  coke 
furnished.  In  the  affidavit  of  defense  filed  defendants 
ater  that  on  or  about  10th  May,  1912,  the  plaintiff  com- 
pany and  the  defendants  entered  into  a  contsract,  evi- 
denced by  writings,  by  which  the  plaintiff  agreed  to  place 
in  the  hands  of  the  defendants  for  sale,  substantially 
all  the  coke  it  produced  during  the  six  months  from  Iflt 
July  to  December  31,  1912;  that  under  this  contract 
the  defendants  made  sales  of  large  quantities  of  coke  in 
their  own  names  for  delivery  between  1st  July,  and  31st 
December;  that  about  20th  July  the  same  year  the 
plaintiff  desiring  to  be  relieved  of  its  obligations  to  fur- 
nish defendants  all  the  coke  it  produced  within  the 
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period  named,  by  mutual  agreem^t  the  original  con- 
tract was  rescinded,  and  as  a  consideration  for  defend- 
ants' cpnsent  to  the  rescission  the  plaintiff  promised  and 
agreed  that  defendants  should  be  protected  as  to  the 
coke  which  up  to  that  time  they  had  sold;  and  that  to 
this  end  it  wotild  deliver  during  the  balance  of  the  year 
the  coke  which  had  been  sold  by  the  defendants  on  cer- 
tain terms  then  and  there  specified,  as  follows,  ^'during 
the  month  of  July  3,680  tons  at  the  price  of  |2.379  per 
net  ton  and  2,124  tons  per  month  for  the  months  of  Au- 
gust, September,  October,  November  and  December  at 
the  price  of  |2.345  per  net  ton/'  The  plaintiff  delivered 
to  the  defendants  during  July  about  844^^  tons  less  than 
the  amount  called  for,  and  failed  to  deliver  any  coke 
whatever  during  the  month  of  September.  The  suit  was 
brought  19th  September,  1912,  to  recover  for  coke  de- 
livered during  July.  The  contention  on  part  of  defend- 
ants was  that  the  contract  set  up  in  the  affidavit  of  de- 
fense was  Entire,  and  that  there  could  be  no  recovery  by 
plaintiff  for  any  partial  performance.  A  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  was 
made  absolute,  and  judgment  followed.  The  appeal  is 
from  the  judgment  so  entered,  and  challenges  the  cor- 
rectness of  the  court's  construction  of  the  contract  set 
out  in  the  affidavit,  in  holding  it  to  be  divisible  and 
not  entire.  Where  a  question  of  this  kind  arises  it  is  the 
intention  of  the  parties  that  controls  and  not  the  divisi- 
bility of  the  subject:  Shinn  v.  Bodine,  60  Pa.  182;  and 
this  intention  is  to  be  collected  from  the  words  employed 
where  the  intention  can  be  clearly  derived  therefrom. 
When,  as  understood  in  their  drdinary  sende,  the  words 
do  not  disclose  the  manner  and  intent  to  which  the  par- 
ties intended  to  be  bound,  resort  must  be  had  to  rules  of 
construction  as  aids.  Having  regard  simply  to  the 
wcmte  employed  in  this  contract,  the  inference  that  the 
contract  was  intended  to  be  entire  would  be  quite  as  rea- 
4K)nable  as  that  it  was  intended  to  be  divisible.  If  there 
Mte  provisions  which  indicate  that  a  divisible  contract 
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was  intended,  there  are  others  which  quite  as  clearly  in- 
dicate the  opposite.  The  jdistinguishing  mark  of  a 
diyisible  contract  is  that  it  admits  of  apportionment  of 
the  consideration  on  either  side  so  as  to  correspcmd  to 
the  unascertained  consideration  on  the  other  side 
Where  such  a  purpose  appears  in  the  contract,  or  is 
clearly  deducible  therefrom,  it  is  allowed  great  signifi- 
cance when  ascertaining  the  intention  of  the  parties. 
It  is  a  mistake,  however,  to  suppose  that  in  every  case  it 
is  conclusive  in  itself.  It  is  determining  only  whai 
there  are  no  opposing  signs  or  marks.  Where  these  lat- 
ter are  present  it  becomes  a  question  of  preponderance. 

''If,  therefore,  althou^  the  terms  of  the  coiitract  af- 
ford the  rule  for  the  apportionment  of  the  consideration, 
yet  if  there  be  a  special  agreement  to  take  the  whole  or 
nothing,  or  if  the  evidence  clearly  shows  that  such  was 
the  purpose  of  the  parties,  the  contract  would  be  entire.^ 

Story  on  Contracts,  Sec.  24th.  And  again,  in  Sec.  24 
this  appears, 

''Agreeably  moreover  to  the  weight  of  authority,  a 
stipulation  that  the  price  shall  be  paid  by  instalments  as 
the  goods  are  delivered  or  the  work  proceeds,  will  not 
render  a  contract  for  an  entire  thing,  as,  for  instance,  to 
build  a  house  or  furnish  a  given  weight  or  quantity  of 
merchandise,  divisible,  or  so  apportion  the  consideration 
to  the  several  parties  as  to  dispense  with  an  exact  ful- 
fillment of  the  law ;  and  if  the  c<mtractor  fails  to  do  all, 
he  will  not  only  be  precluded  from  recovering  what  re- 
mains unpaid,  but  may  be  compelled  to  refund  the  sums 
which  he  has  already  received;  and  it  will  make  no  dif- 
ference that  the  default  arose  without  negligence  on  his 
part'' 

In  support  of  the  text  the  case  of  Shaw  v.  Turnpike 
Company,  2  P.  &  W.,  454,  is  cited,  in  which  a  contract 
that  provided  for  apportionment  of  consideration  was 
held  to  be  entire,  and  the  plaintiff  was  denied  the  right 
to  recover  except  on  full  performance.  In  the  case  cited 
by  the  learned  trial  judge,  and  in  those  cited  by  counsel 
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for  appellee^  in  support  of  the  construction  that  pre- 
Tailed^  the  fact  that  the  contract  provided  for  payment 
pro  tanto  npon  delivery  of  fractional  parts  of  the  whole 
amount  contracted  for,  was  allowed  to  be  determining, 
only  because  there  was  entire  absence  of  anything  indi- 
cating a  different  purpose.  Certainly  in  no  one  of  these 
cases  is  it  held  that  a  provision  such  as  this  is  of  such 
controlling  effect,  that  it  must  be  allowed  to  defeat  the 
plain  and  manifest  object  of  the  contract.  And  yet  that 
would  be  the  effect  here  if  it  should  be  allowed  to  govern. 
Each  party  to  this  contract  had  a  definite  object  in  view 
which  was  so  clearly  expressed  that  there  was  no  room 
for  doubt  by  either.  The  plaintiff,  whose  sole  object  was 
to  secure  a  cancellation  of  the  agreement  which  required 
it  to  deliver  to  the  defendants  for  sale  its  entire  output 
of  ccAe  during  the  remaining  months  of  the  year,  must 
have  fully  understood  the  object  of  the  defendants  in  re- 
quiring, as  a  condition  of  their  assent,  a  promise  from 
the  plaintiff  company  that  it  would  protect  the  defend- 
ants from  liability  on  contracts  of  sale  they  had  already 
entered  into,  by  furnishing  them  the  coke  sufficient  to 
meet  their  engagements,  at  a  definite  fixed  price.  The 
contract  here  set  up  is  a  promise  by  the  plaintiff  com- 
pany, on  a  sufficient  consideration,  that  it  would  make 
these  deliveries,  not  only  some  but  all  of  them,  for  the 
one  definite  purpose  to  save  harmless  the  defendants 
who  otherwise,  because  of  market  vicissitudes,  would  be 
exposed  to  the  danger  of  loss.  These  engagements  by 
the  defendants  were  for  deliveries  at  specified  times,  in 
specified  amounts,  and  at  specified  rates;  and  the  prom- 
ise by  the  plaintiff,  as  averred,  was  to  supply  the  de- 
fendants with  an  adequate  amount  of  coke  to  meet  them 
all,  amounting  in  the  aggregate  to  14,300  tons.  There  is 
no  mistaking  the  end  or  object  in  view,  and  it  is  quite 
as  apparent  that  to  hold  this  contract  severable  and  not 
entire,  would  defeat  the  object  both  parties  had  in  view. 
The  consideration  paid  by  the  defendants — surrender  of 
their  rights  under  the  earlier  contract — ^was  based  upon 
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a  contemplated  entire  performance  by  the  plaintifiF,  for, 
except  as  this  was  so^  the  agreement  accomplished  noth- 
ing in  the  way  of  protecticm  to  the  defendants. 

^Hi'niere  a  bill  of  parcels  is  taken,  and  incl^de8  the 
articles  bought  nnder  one  whole  price,  it  would,  if  ac- 
cepted, afford  evidence  of  an  intention  by  both  parties  to 
treat  the  contract  as  entire.  And  wherever  the  failure 
as  to  part  would  materially  defeat  the  object  of  the  con- 
tract and  would  have  affected  the  sale,  had  such  failure 
been  anticipated,  the  contract  would  be  entire.'' 

Story  on  Contracts,  Section  24th. 

While  it  is  not  averred  in  the  affidavit  that  failure  to 
complete  the  contract  of  plaintiffs  would  have  affected 
the  sale  in  this  case,  it  is  a  reasonable  inference  in  view 
of  the  situation  of  the  parties  and  the  object  contem- 
plated, that  it  would  have  done  so.  It  was  not  required 
that  it  should  have  been  averred  in  the  affidavit  The 
courts  always  seek  to  avoid,  as  far  as  they  consistently 
can,  a  construction  that  would  render  a  contract  inef- 
fectual. The  present  is  a  case  in  which  the  manifest 
purpose  of  the  agreement  would  be  defeated  were  it  held 
to  be  a  divisible  contract,  thereby  allowing  the  plaintiff 
not  simply  to  disappoint  the  defendants  in  what  it  was 
intended  they  should  receive  for  a  specific  and  express 
purpose,  but  requiring  from  the  defendants  payment  for 
so  much  performance  as  met  the  pleasure,  convenience 
and  advantage  of  the  plaintiff.  As  against  such  con- 
struction the  defendants  might  well  reply,  in  haec 
foedera  non  venimus.  We  have  discussed  the  case  as 
though  the  contract  were  as  averred  in  the  affidavit 
The  defendants  should  be  allowed  an  opportunity  to 
prove  the  averment  The  assignment  of  error  relating 
to  the  matter  discussed  is  sustained.  The  other  assign- 
ments call  for  no  examination  at  this  time.  The  judg- 
ment is  reversed  with  a  procedendo. 
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McCloskey,  Appellant,  v.  Kirk. 

BecH  property — Covenants  running  with  the  land— Building  re^ 
ttirietions — Equitf — Injunction. 

L  Building  zestrictiona  are  lawful  and  enforoeable  but  they  aie 
not  f  avoied  by  the  law  and  the  courts  will  not  recognise  implied 
rights  or  extend  corenants  by  implication. 

2.  The  test  in  equity  by  which  to  determine  whether  a  covenant 
in  a  deed  runs  with  the  land  is  the  intention  of  the  parties,  to  be 
ascertained  by  the  words  of  the  coTenant  read  in  the  light  of  the 
surroundings  of  the  parties  and  the  subject  of  the  grant 

8.  A  dotted  line  on  a  plan  of  lots  referred  to  in  the  deeds  con- 
Toying  the  lots,  with  the  words  '15  foot  building  line"  above  the 
line,  is  not  of  itself  a  valid  unlimited  building  restriction  prohib- 
iting the  erection  of  buildings  on  the  space  indicated  between  the 
dotted  line  and  the  street  property  line. 

4.  On  the  hearing  of  a  bill  in  equity  to  enforce  an  alleged  build- 
ing restriction,  it  appeared  that  plaintiffs  and  the  defendant  had 
purchased  itom  a  land  company  lots  designated  in  a  recorded  plan 
upon  which  appeared  across  the  lots  and  parallel  to  the  street  a 
dotted  line  along  ^ich  was  written  '15  foot  building  line.''  Plain- 
tiffs had  erected  their  house  in  accordance  with  the  plan,  but  the 
defendant  was  erecting  a  house  six  feet  from  the  street  line, 
although  notified  by  the  plaintiffs  of  the  alleged  restriction  when 
the  house  was  commenced.  The  land  company  had  limited  the 
operation  of  the  restriction  to  ten  years,  which  had  almost  expired 
at  the  time  of  the  filing  of  the  bill,  but  this  fact,  although  known 
to  the  defendant,  was  not  known  to  the  plaintiffs.  The  lower  court 
dismissed  the  bill  but  ordered  the  defendant  to  pay  the  costs.  Held, 
no  error. 

Argaed  Oct  27,  1913.  Appeals,  Nob.  142  and  143, 
Oct  T.,  1913,  l^  plaintiffs,  from  decrees  of  G.  P.  Alle- 
gheny Co.,  July  T.,  1912,  No.  3039,  Docket  C,  in  Equity, 
and  No.  3117,  Docket  A,  in  Equity,  dismissing  bills  in 
equity  to  enforce  a  building  restriction  in  case  of  Louis 
J.  McCloskey  and  William  T»  Waite  y.  William  H.  Eirk, 
and  in  case  of  Louis  J.  McCloskey  and  William  T.  Waite 
T.  C.  E.  Eirk.  Befbre  Fbll,  O.  J.^  Elkin,  Stbwabt  and 
MosoHZiSKBR,  J  J.   Affirmed. 
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Bill  in  eqnity  to  enforce  a  building  restriction. 

MHiLBR,  P.  J.y  who  specially  presided,  filed  the  fol- 
lowing findings  of  fact,  conclusions  of  law  and  opinion: 

The  question  is,  whether  a  dotted  line  in  a  recorded 
plan  of  lots  with  the  notation  ^ni)uilding  line''  constitutes 
a  building  restriction  as  a  covenant  running  with  the 
land  which  every  property  owner  must  observe? 

The  bill,  by  two  owners  of  improved  lots  in  the  plan, 
alleges  that  the  defendant  has  erected  a  building  upon 
one  of  the  lots  which  extends  over  the  alleged  building 
line  near  to  the  street  conlsrary  to  the  implied  covenant 
and  burden  cast  upon  all  the  lots  and  thus  precludes 
light,  air  and  prospect  over  and  through  that  portion  of 
plainti£Fs'  lots,  and  all  other  lots  in  the  plan  intended 
by  the  restriction  to  be  kept  open  and  unobstructed. 

The  answer  admits  knowledge  of  the  alleged  building 
line  as  indicated  in  the  plan,  but  denies  that  it  is  a  valid 
restriction ;  it  further  sets  up  that  changed  conditions 
since  the  plan  was  recorded  justifies  the  abandonment  of 
the  alleged  restriction. 

The  following  are  the  material  facts : 

1.  The  South  Park  Land  Ck>mpany,  owners  of  a  large 
tract  of  land  situate  in  the  Borough  of  Carrick,  Alle- 
gheny County,  laid  out  and  recorded  September  10, 1902, 
in  the  recorder's  office  of  Allegheny  County,  in  Plan 
Book  Volume  19,  page  178,  its  plan  of  lots,  through 
which  were  laid  out  several  streets  or  avenues,  among 
others.  Park  avenue,  now  known  as  Hazel  avenue,  and 
Southern  avenue,  now  known  as  the  Brownsville  road; 
the  lots  in  question  front  on  the  Brownsville  road. 
There  appears  on  said  plan  a  dotted  line  drawn  across 
all  the  lots  on  Southern  avenue,  now  Brownsville  road, 
in  said  plan,  with  the  following  words  on  or  above  said 
line,  ^'fifteen  foot  building  line."  This  line  is  drawn 
across  the  lots  owned  by  the  plaintiffs  and  the  defend- 
ants as  hereinafter  more  fully  referred  to. 

2.  The  South  Park  Land  Company  conv^red  lot  num- 
ber eight  in  said  plan  to  William  T.  Waite,  one  of  the 
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plaintiffs^  by  deed  dated  January  17^  1905^  recorded  in 
the  recorder's  office  of  Allegheny  County  in  Deed  Book 
Volume  1386,  page  546.  It  conveyed  lot  number  nine  by 
deed  dated  May  1, 1905,  recorded  in  Deed  Book  Volume 
370,  page  549,  to  the  grantor  of  the  other  plaintiff,  Louis 
J.  McCloskey,  who  has  a  binding  contract  for  the  pur- 
chase of  said  lot  The  deeds  from  the  South  Park  Land 
Company  for  the  above  named  lots  describe  them  only 
by  nnmber  as  recorded  in  said  plan,  giving  their  dimwi- 
sions;  there  is  no  reference  to  any  building  restriction 
nor  any  covenant  with  respect  to  a  building  line  in  said 
deeds,  or  either  of  them. 

3.  The  defendant,  William  H.  Kirk,  was  an  officer  of 
the  South  Park  Land  Company  and  called  the  attention 
of  the  plaintiff,  William  T.  Waite,  to  the  fact  that  a 
building  Une  appeared  upon  the  recorded  plan  at  the 
time  Waite  purchased  the  lot  above  described. 

4.  The  buildings  owned  by  the  plaintiffs  are  dwelling 
houses;  both  are  distant  fifteen  feet  and  more  from 
Brownsville  road ;  other  buildings,  except  those  erected 
by  the  defendant,  on  said  plan  of  lots  fronting  on  the 
Brownsville  road,  are  also  distant  fifteen  feet  and  more 
from  the  street  property  line. 

5.  By  deed  dated  March  4,  1912,  recorded  in  the  re- 
corder's office  of  Allegheny  County,  in  Deed  Boc^  Vol- 
ume 1746,  page  187,  the  South  Park  Land  Company  c<m- 
T^fd  to  the  defendant  lot  number  one  in  said  plan,  who 
shortly  thereafter  began  the  erection  of  a  three-story 
apartment  house  on  said  lot;  the  foundation  walls  af 
said  lot  are  within  six  feet  of  the  street  property  Un« 
and  extend  nine  feet  over  the  alleged  building  Une 
toward  the  street.  Eirk,  the  defendant,  was  notified  by 
his  own  engineer,  Dcmnelly,  who  made  a  survey  of  ti^^ 
lot  for  Kirk  at  the  time  of  its  purchase,  of  the  existence 
of  said  dotted  line,  coupled  with  the  advice  that  he,  Kirk, 
buUd  back  fifteen  feet  from  the  street  line  in  accordance 
with  said  apparent  restriction.  He  was  also  notified  by 
the  plaintiffs,  aa  appears  by  Exhibit  ^A,''  attacked  jo 
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the  bill  and  made  part  hereof^  of  his  yiolalion  of  the 
alleged  building  restriction,  and  requested  him  to  con- 
struct his  building  in  accordance  with  the  restriction. 

This  notice  was  promptly  given  and  before  the  foun- 
dation walls  of  defendant's  building  were  completed. 
Notwithstanding  this  notice  or  the  information  he  ob- 
tained from  Donnelly,  or  the  notice  given  by  him  in  1902 
to  McCloskey  of  the  existence  of  this  line,  the  defendant 
continued  the  erection  and  completion  of  the  said  apart- 
ment house  at  a  cost  estimated  at  f  15,000. 

6.  The  character  of  the  neighborhood  has  not  changed 
from  residence  to  business  property  since  the  laying  out 
of  the  plan  to  such  an  extent,  as  of  itself  would  lay 
foundation  for  a  fact  that  the  alleged  building  restric- 
tion should  no  longer  be  observed. 

7.  From  the  minute  book  of  the  South  Park  Land 
Ck>mpany  there  appears,  and  was  o£Fered  under  objec- 
tion, the  following  under  date  of  August  14, 1902 :  '^Mo- 
tion, Mr.  Scott;  seconded  by  Mr.  Neisum,  that  the  time 
limit  on  the  building  restriction  on  lots  be  limited  to  ten 
years.    Carried." 

There  is  no  evidence  that  this  alleged  limitation  was 
communicated  to  the  plaintiff  or  any  other  purchasers 
in  said  plan  of  lots  at  and  prior  to  the  time  of  their  re- 
spective purchases,  nor  is  there  any  record  made  thereof 
other  than  as  appears  in  the  minutes. 

8.  There  is  no  evidence  that  the  plaintiffs,  or  either  ci 
them,  made  any  inquiry  or  investigation  as  to  any  acts 
or  declarations,  whether  contained  in  the  minutes  of  the 
South  Park  Land  Company  or  otherwise  which  created 
itnd  defined  said  dotted  line  and  declared  the  same  as  ir- 
revocable unlimited  building  restriction;  nor  is  there 
any  evidence  that  the  South  Park  Land  Company  by 
r^iE^lution  or  otherwise  ever  created  or  defined  a  build- 
ing restriction  as  applicable  to  said  lots. 

CONCLUSIONS  OF  LAW. 

.  1.  A  dotted  line  drawn  across  a  plan  of  lots  with  the 
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words  '^fifteen  foot  building  line"  above  said  dotted  line, 
of  itself,  is  not  a  valid,  unlimited  building  restriction 
prohibiting  the  erection  of  buildings  on  the  space  be- 
tween that  indicated  by  the  dotted  line  and  the  street 
property  line. 

2.  Plaintiffs  were  put  upon  inquiry  as  to  the  creation 
and  purpose  of  the  dotted  line  appearing  on  the  South 
Park  Land  Company's  plan;  such  investigation  would 
have  shown,  inter  alia,  that  the  alleged  restriction  was 
limited  to  ten  years  from  August  14, 1902. 

3.  Under  these  circumstances  equity  cannot  afford 
relief;  this  without  prejudice  to  the  plaintiffs'  right  to 
sne  for  damages  the  original  grantees,  the  South  Park 
Land  Company,  and  these  defendants,  both  or  either  of 
them. 

4.  The  bill  must  be  dismissed,  but  the  defendants 
must  pay  the  costs. 

OPINION. 

The  manner  in  which  restrictions  limiting  the  use  of 
land  is  created  may  be  by  reservation  in  the  deed,  by  a 
condition  annexed  to  a  grant,  by  a  covenant,  or  even  by 
parol  agreement  of  the  grantees.  When  created  by  cove- 
nant it  runs  with  the  land.  Whether  it  runs  with  the 
land  or  whether  it  is  an  easement  is  immaterial,  pro- 
Tided  the  creation  of  the  restriction  is  clearly  defined 
and  is  understood  by  the  parties  at  the  time. 

These  restrictions,  if  reasonable,  may  be  enforced  in 
courts  of  equity  against  the  land  designated  to  be  bene- 
fited or  burdened  in  whosesoever  hands  the  lands  may  be 
without  regard  to  whether  the  creation  of  the  restriction 
is  in  the  nature  of  an  easement  or  of  a  covenant,  pro- 
vided that  the  parties,  both  the  grantee  and  the  grantor, 
imderstood  the  nature  and  burden  of  the  restriction  and 
had  notice  thereof,  either  actual  or  constructive. 

The  great  majority  of  cases  arise  where  tracts  of  land 
are  sold  in  lots  and  covenants  are  exacted  imposing  re- 
strictions upon  the  use  of  the  lots  sold  in,  pursuance  of 
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the  general  plan  for  the  mutual  advantage  of  all  the 
lots. 

The  alleged  restriction  in  the  case  at  bar  di£Fers  from 
all  others  fonnd  in  any  of  the  adjudicated  cases  by  either 
of  the  appellate  courts  in  Pennsylvania.  In  every  one, 
and  to  name  them  would  constitute  a  great  list,  either 
the  restriction  or  condition  appeared  in  the  conveyance 
itself  without  reference  to  any  plan,  or  if  the  conveyance 
was  made  according  to  a  plan  upon  which  appeared  re- 
strictions or  limitations,  reference  to  the  restrictions  or 
limitations  in  the  plans  were  made  part  of  the  covenants 
in  the  deed. 

The  bare,  naked  indication  of  a  restriction  in  the  case 
at  bar  is  a  dotted  line  with  the  words  "15  Pt  Building 
Line"  connected  therewith  running  parallel  to  certain 
streets,  from  which  alone  it  is  urged  that  a  binding  limi- 
tation amounting  to  a  covenant  irrevocable  in  time  runs 
with  the  land. 

In  equity  the  test  by  which  to  determine  whether  a 
covenant  in  a  deed  runs  with  the  land  is  the  intention  of 
the  parties ;  to  ascertain  such  intention  resort  must  be 
had  to  the  words  of  the  covenant  read  in  the  light  of  the 
surrounding  of  the  parties  and  the  subject  of  the  grant: 
Landell  v.  Hamilton,  175  Pa.  327.  Before  it  can  be  as- 
sumed that  the  notation  on  the  plan  is  equivalent  to  a 
covenant  in  the  deed  running  with  the  land  or  is  the 
equivalent  of  an  irrevocable  easement,  the  intention  of 
the  i>arties  in  the  creation  of  the  covenant  or  easement 
and  of  their  several  grantees  must  be  reached.  The 
words  "Building  Line  15  Ft."  of  themselves  are  not  con- 
clusive ;  granted  that  the  existence  of  this  notation  upon 
the  plan  indicates  a  restriction,  what  is  the  extent 
thereof  as  to  time  or  as  to  character?  The  court  is 
asked  to  construe  the  notation  upon  the  plan  as  a  solCToin 
covenant  running  with  the  land  for  an  indefinite  period, 
and  this  as  being  within  the  intention  of  the  parties  at 
the  time. 

The  appearance  of  this  dotted  line  on  the  plan  without 
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more,  conceding  that  the  plaintiffs  knew  of  it  before  they 
received  their  deeds,  conpled  with  the  tender  of  deeds 
which  made  no  reference  to  the  line  nor  indicated  it  as 
a^restriction,  pnt  them  npon  special  inquiry;  so  impor- 
tant a  matter  as  a  restriction  creating  a  covenant  run- 
ning with  the  land  or  as  an  easement  irrevocable  as  to 
time  demanded  further  information  from  those  creating 
this  limitation  as  to  its  meaning  and  scope.  The  source 
of  information  was  the  corporate  act  of  the  plaintiff's 
grantee,  the  South  Park  Land  Company;  unless  it 
affirmatively  appeared  that  the  original  owners  of  this 
land  created  this  building  restriction  with  the  effect  of  a 
covenant  and  that  the  dotted  line  was  the  complete  evi- 
dence thereof  and  that  it  authorized  its  incorporation  as 
a  covenant  in  the  acknowledgment  in  the  plan,  it  meant 
nothing.  Whether  such  investigation  would  have  shown 
the  foregoing  acts  from  which  the  effect  thereof  could  be 
construed  as  a  binding  covenant  or  easement  does  not 
appear;  this  investigation  certainly  would  have  shown 
action  by  the  grantee  limiting  the  alleged  restriction  to 
ten  years. 

It  cannot  be  said  that  this  investigation  imposed  an 
undue  burden  upon  the  plaintiffs.  When  title  depends 
ui>on  corporate  action  mere  reference  to  such  action  in 
the  conveyance  is  not  accepted  by  a  careful  person.  He 
wants  to  know,  and  has  a  right  to  know,  if  the  action  as 
shown  by  the  minutes,  after  an  examination  of  them,  or 
of  certified  copies  thereof,  are  correct;  the  minutes 
themselves  or  authenticated  copies  thereof  must  not  <mly 
(diow  that  action  was  taken,  that  it  was  legally  taken, 
but  must  show  everything  that  has  any  bearing  or  rela- 
tion to  the  title  he  is  called  upon  to  accept  In  arriving 
at  the  conclusion  that  this  dotted  line  on  the  plan  in 
question  does  not  constitute  a  valid  building  restriction 
we  are  without  adjudicated  precedents  in  the  State. 
The  nearest  approach  to  it  is  May  v.  Morris,  58  Pitts. 
Leg.  J.  344,  in  a  brief  opinion  by  Judge  Magfablanb  of 
the  Common  Pleas  Oourt  of  this  county,  wherein  it  was 
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held  that  a  mere  dotted  line  on  a  plan,  without  more,  did 
not  create  a  covenant  running  with  the  land  and  was 
not  an  incumbrance  to  the  title. 

While  no  authorities  are  cited  for  this  conclusion  it 
seems  correct  on  principle.  For,  while  such  restrictions 
are  held  lawful  and  enforceable^  they  are  not  favored  by 
the  law,  and  the  courts  will  not  recognize  implied  rights 
and  extend  covenants  by  implication:  Crofton  v.  St. 
Clement's  Church,  208  Pa.  209.  In  Gilmore  v.  Times 
Publishing  Company,  18  Pa.  Superior  Ct.  363,  the  rule 
is  stated  as  follows :  "The  court  must  be  convinced  that 
he  or  his  predecessor  in  title  has  taken  the  premises  by 
a  deed  which  contains  a  restriction  or  condition  ex- 
pressed in  clear  and  certain  terms,  or  which  contains  a 
promise,  agreement  or  undertaking  on  the  part  of  the 
grantee  clearly  expressed,  or  which  contains  such  terms 
as  have  a  certain  legal  operation  from  which  a  covenant 
would  necessarily  arise."  The  deeds  to  the  plaintiffs 
certainly  contain  no  restriction  or  condition,  or  promise, 
agreement  or  undertaking,  by  express  terms  or  other- 
wise, from  which  a  covenant  or  easement  is  created; 
nor  are  there  in  these  deeds  any  terms  from  which  cove- 
nants necessarily  arise  as  "a  certain  legal  operation.'' 

In  view  of  the  adjudicated  cases,  showing  that  crea- 
tion of  such  covenants  in  the  conveyances  themselves,  or 
clearly  defined  restrictions  appearing  upon  plans  which 
in  terms  are  made  part  of  the  conveyance ;  in  view  of  the 
conviction  that  so  important  and  vital  a  matter  as  the 
restriction  or  limitation  upon  the  free  right  to  use  land 
as  the  owner  may  see  fit  must  be  made  to  appear  by  more 
affirmative  action  than  has  been  produced  in  the  case  at 
bar;  coupled  with  the  particular  fact  in  this  case,  to- 
wit:  that  investigation  would  have  shown  that  the 
alleged  restriction  was  a  limited  one,  and  has  expired, 
are  sufficient  to  deny  the  right  of  the  plaintiffs  in  equity. 

In  so  holding,  their  right  for  damages  in  an  action  at 
law,  as  against  their  grantees  who  failed  to  disclose  to 
them  voluntarily  the  limitation  upon  the  alleged  restric- 
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tion  which  the  plan  showed,  and  as  against  the  defend- 
ants, particularly  Dr.  W.  H.  Kirk,  who  had  knowledge 
of  this  restriction  and  should  have  disclosed  its  limita- 
tion^ is  not  precluded.  The  representation  made  by  him 
to  Waite  of  the  existence  of  this  notation  on  the  plan, 
coupled  with  his  failure  to  state  that  the  restriction,  if  it 
did  exist,  was  limited  as  to  time,  when  as  an  officer  of 
the  corporation  he  was  bound  to  know  of  the  corporate 
act,  is  i)eculiarly  aggravating.  Instead  of  defiantly  coa- 
tinuing  their  building  oi>erations  after  notice  by  the 
platntifFs  of  the  alleged  violation  of  the  restriction,  the 
defendants  should  have  taken  legal  steps  to  have  the 
validity  of  the  so-called  restriction  adjudicated,  and  are 
liable  for  the  costs  of  these  proceedings. 

Exceptions  to  the  findings  of  the  trial  judge  were  dis- 
missed by  the  court  and  a  decree  was  entered  dismissing 
the  bill,  but  the  defendant  was  ordered  to  pay  the  costs. 
Plaintiffs  appealed. 

Errors  assigned  were  various  findings  of  fact  and  law 
of  the  trial  judge  and  the  decree  of  the  court 

E.  B.  Strasshurger^  with  him  W.  H.  Lemon,  for  appel- 
lants. 

E.  W.  Arthur,  with  him  W.  8.  Thomas,  for  appellee. 

Pbb  Cubiam,  January  5, 1914 : 

The  decrees  appealed  arise  from  substantially  the 
same  facts.  They  are  affirmed  on  the  findings  ot  fact 
and  law  and  the  opinion  of  Judge  BIillbb,  specially  pre- 
siding, filed  in  No.  142. 
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MiUer's  Estate. 

Coniraet$~^Speeidlt$f  debts — PreMumpiian  of  paymnU  ufier 
twenty  yean — Evidence  to  rehtU  preeumpHon — Prima  faeiae, 

1,  Where  a  party  has  a  debt  against  another  evidenoed  by  a 
specialty  or  a  record,  to  which  no  statute  of  limitation  applies,  the 
burden  of  proving  it  unpaid  is  not  thrown  upon  him  who  claims  it, 
even  in  a  suit  brought  more  than  twenty  years  after  it  became 
payable,  if  within  twenty  years  a  fair,  though  unauoeessful,  effort 
has  been  made  to  recover  the  amount  of  the  debt  by  suing  out  legal 
process  for  that  purpose. 

2.  Where  a  formal  legal  proceeding  has  been  taken  for  the 
recovery  of  the  debt,  the  record  of  which  discloses  nothing  to 
weaken  its  effect,  the  burden  rests  upon  the  defendant  to  show  ibaX 
it  was  not  taken  in  good  faith  with  the  sincere  object  of  reoovenng 
the  debt  daimad. 

8.  Where  a  judgment  defendant  against  whom  judgment  had 
been  entered  in  1888  died  in  1911  without  liaving  paid  the  judg- 
ment, and  it  appeared  that  a  writ  of  fieri  facias  had  been  issued  in 
1886  which  had  never  been  returned,  and  a  writ  of  scire  facias  to 
revive  and  continue  the  lien  had  been  issued  in  1896  which  was 
served  on  the  defendant,  the  Orphans'  Court  made  no  error  in 
allowing  the  judgment  plaintiff  to  participate  in  the  distribution 
of  the  judgment  defendant's  estate,  where  it  ai4>eared  that  the 
scire  facias  to  revive  the  judgment  was  marked  with  all  the  signs 
of  a  fair  prosecution  of  the  claim. 

James  v.  Jarrett,  17  Pa.  370,  followed. 

Argued  Oct  27, 1913.  Appeal,  No.  168,  Oct  T.,  1913, 
by  Woman's  Hospital  of  Pittsburgh,  from  decree  of  O.  G. 
Allegheny  Co.,  March  T.,  1913,  Ko.  101,  diflmissing  ex- 
ceptions to  adjudication  in  Estate  of  Thomas  N.  MiUer, 
deceased.  Before  Fell,  C.  J.,  Bbown,  Elkin,  Stbwast 
und  MosoHZiSKBR,  JJ.    Affirmed. 

Exceptions  to  adjudication.    Before  MnjiKR,  J. 
The  opinion  of  the  Supreme  Ck>urt  states  the  facta 
The  court  dismissed  the  exceptions. 

Error  assigned  was  in  dismissing  the  excepticms. 
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1914.]  Opinion  of  the  Oourt. 

John  F.  Tim,  with  him  Sterrett  d  Acheson,  for  appel- 
lant 

Charter  A.  Rohb,  for  appellee,  was  not  heard. 

Opinion  by  Mr.  Jusnos  Stbwabt,  January  5, 1914 : 
Our  attention  has  not  been  directed  to  any  case  in 
which  the  ruling  in  James  y.  Jarrett,  17  Pa.  370,  has 
been  departed  from;  nor  has  any  distinction  between 
that  case  and  this  been  pointed  out,  except  with  respect 
to  immaterial  facts.  The  rule  there  announced,  and 
since  uniformly  observed,  is,  that  "where  a  party  has  a 
debt  against  another  evidenced  by  a  specialty  or  a  record, 
and  to  which  no  statute  of  limitations  applies,  the  bur- 
den of  proving  it  unpaid  is  not  thrown  upon  him  who 
claims  it,  even  in  a  suit  brought  more  than  twenty  years 
after  it  becomes  payable,  if  within  twenty  years  a  fair 
effort,  though  an  unsuccessful  one,  has  been  made  to  re- 
cover it  by  suing  out  legal  process  for  that  purpose." 

In  the  present  case  the  judgment  was  entered  on  ver- 
dict 28th  December,  1883.  A  writ  of  fieri  facias  issued 
22d  May,  1886,  which  has  never  been  returned.  A  writ 
of  scire  facias  to  revive  and  continue  the  lien  was  issued 
15th  January,  1896,  and  was  returned  served  on  the  de- 
fendant To  this  writ  there  was  an  appearance,  and  the 
action  was  pending  when  the  defendant  died  in  1911. 
The  record  shows  no  further  proceeding  in  the  case.  In 
the  distribution  of  the  estate  of  the  defendant  in  the 
judgment,  the  plaintiff  demanded  payment;  and  it  was 
awarded  him,  against  the  objection  that  because  twenty 
years  having  elapsed  since  the  entry  of  the  judgment  the 
law  presumed  payment.  The  case  of  James  v.  Jarrett, 
17  Pa.  370,  fully  supports  this  ruling.  The  present  case 
stands  clear  of  the  exception  to  the  rule  which  is  in  that 
case  remarked  upon,  namely,  that  a  former  legal  pro- 
ceeding will  not  be  allowed  to  overcome  the  presumption 
of  payment  where  the  proceeding  has  not  been  made  in 
good  faith,  with  the  sincere  object  of  recovering  debt 
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claimed,  but  for  the  sole  purpose  of  repelling  the  pre- 
sumption. The  scire  facias  to  reyive  the  judgment  in  this 
case,  as  in  that,  is  marked  with  all  the  signs  of  a  fair 
prosecution  of  the  claim.  No  burden,  therefore,  rested 
on  the  plaintiff  to  establish  his  good  faith  in  connection 
therewith.  .  By  the  production  of  the  record,  which  dis- 
closed nothing  to  weaken  its  effect,  he  has  established  a 
prima  facie  right,  and  the  burden  of  impairing  that 
prima  facie  right  rested  upon  the  defendant  The  as- 
signment of  error  is  overruled,  and  the  judgment  is  af- 
firmed. 


Gk>rdon  v.  Great  Atlantic  &  Pacific  Tea  Co., 
Api)ellant 

Contracts — Beleaaes  far  injuries  caused  hy  negligence — Fraud — 
Evidence  of  fraud — Case  for  jury. 

1.  Where  in  a  common  law  action  the  attempt  is  not  to  alter  or 
contradict  a  written  instrument  but  to  overcome  it  wholly  and  set 
it  aside,  the  testimony  of  a  single  witness  covering  the  point  in 
controversy,  no  matter  that  it  be  contradicted  by  many  opposing 
witnesses,  requires  a  submission  of  the  question  of  fact  so  raised  to 
the  jury. 

2.  When  means  are  employed  to  lead  one  not  to  read  an  instru- 
ment which  he  is  about  to  sign  and  to  deceive  him  as  to  its  pur- 
pose so  that  he  is  not  afforded  a  fair  opportunity  for  examination, 
the  case  does  not  fall  within  the  rule  that  he  who  signs  without 
reading  when  he  can  do  so  or  can  have  it  done  for  him  will  not  be 
heard  to  say  that  he  was  ignorant  of  the  contents  of  the  paper  so 
executed. 

d.  Where  an  alleged  release  of  liability  for  injuries  caused  by 
negligence  has  been  fraudulently  obtained  the  fact  that  the  money 
paid  at  the  time  of  its  execution  has  not  been  returned  is. not  suffi- 
cient to  bar  the  plaintiff's  right  to  recover;  the  money  in  such  case 
is  retained,  not  as  part  of  the  consideration  of  a  contract  denied, 
but  as  a  part  indemnity  for  fraud  perpetrated;  there  is  no  ad- 
mission that  the  money  so  received  was  the  consideration  for  a  con- 
tract and  there  is  consequently  no  obligation  to  return  it 

4.  In  an  action  of  trespass  to  recover  damages  for  personal  iit- 
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juries  admittedly  caused  by  the  negligence  of  the  defendant, 
defendant  offered  in  evidence  a  writing  in  the  form  of  a  release 
purporting  to  acquit  and  discharge  the  defendant  from  all  damages 
or  liability  in  consideration  of  $150  paid  to  plaintiff  at  the  time 
when  the  release  was  obtained.  Plaintiff  contended  that  the  re- 
lease had  been  fraudulently  procured,  and  offered  evidence  that 
after  an  operation  necessitated  by  his  injuries  he  was  subject  tP 
attacks  of  epilepsy  and  vertigo,  whereby  his  mind  was  enfeebled; 
that  on  the  day  when  he  signed  the  release  he  went  to  defe^idant's 
office  in  a  fainting  condition  and  asked  for  water,  which  was  given 
him;  that  he  showed  his  wound  to  defendant's  manager  who  stated 
he  was  going  to  give  plaintiff  money  to  put  him  over  the  holidays, 
but  that  he  wanted  plaintiff  to  sign  a  paper  as  a  mere  form  to  send 
it  to  the  president  of  the  company  to  let  him  know  what  he  did 
with  the  money  and  that  this  was  done  with  former  employees  who 
had  been  injured;  that  the  word  'Release"  was  not  mentioned  at 
any  time;  that  plaintiff  never  knew  that  he  was  signing  a  re- 
lease; that  he  was  taken  to  the  bank,  the  paper  was  pushed  at  him 
with  the  written  part  folded  under,  that  he  was  asked  to  sign  it, 
was  told  by  the  notary  to  hurry  up,  did  sign  it,  and  that  it  was 
then  delivered  to  the  manager,  who  paid  plaintiff  $115.00  and  told 
him  to  go  and  buy  an  overcoat.  Expert  witnesses  testified  that 
plaintiff  was  '^a  little  queer"  mentally  and  that  he  had  epilepsy 
which  could  have  resulted  from  some  irritation  of  the  brain;  that 
he  was  not  mentally  sound  subsequent  to  the  act  and  before,  after, 
and  at  the  time  of  the  execution  of  the  release.  Held,  the  evidence 
was  sufficient  to  justi^  a  finding  that  plaintiff  was  deceived  into 
the  execution  of  the  alleged  release. 

Argued  Oct.  28, 1913.  Appeal,  No,  170,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
June  T.,  1910,  No.  249,  on  verdict  for  plaintiflf  in  case  of 
John  J.  Gk>rdon  v.  The  Great  Atlantic  &  Pacific  Tea 
Company.  Before  Fell,  C.  J.,  Beown,  Elkin,  Stbwaet 
and  Moi^OHZiSKBR,  J  J.   AfBirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Beid,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |1,750  and  judgment  thereon. 
Defendant  appealed* 
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Errors  assigned  were  in  refnfling  to  direct  a  verdict 

for  defendant  and  to  enter  judgment  for  defendant  n. 

o.  V. 

B,  H.  Pettes,  of  Pettes,  Tyrrell  d  Bracken,  for  appel- 
lant 

Joseph  F.  Mayhugh,  with  him  Ralph  J.  Brown,  for 
appellee. 

Opinion  by  Mr.  Justice  MoscHZiSKSRy  January  5, 
1914: 

The  plaintiff  was  injured  by  the  negligence  of  the  de- 
fendant corporation;  he  sued  and  recovered  a  verdict, 
upon  which  judgment  was  entered.  This  appeal  is  by 
the  defendant,  which  contends  that  a  writing  in  the 
form  of  a  release,  put  in  evidence  at  the  trial,  consti- 
tuted an  absolute  bar  to  the  plaintiff's  claim,  and  that 
binding  instructions  should  have  been  given  in  its  favor. 
The  issue  as  to  whether  or  not  the  alleged  release  had 
been  secured  by  fraud  was  submitted  to  the  jury,  and 
they  found  that  it  had;  upon  this  subject  the  court  be- 
low states:  **The  defendant  produced  at  the  trial  a 
release  which  purported  to  acquit  and  discharge  it  from 
all  damages  or  liability  for  the  accident,  the  ostensible 
consideration  for  which  was  the  sum  of  |150,  paid  to 
the  plaintiff  at  the  time  it  was  obtained.  It  was  un- 
doubtedly signed  by  the  plaintiff,  is  in  form  what  the 
defendant  claims  it  to  be,  and  plaintiff  received  and 
spent  the  money  and  has  not  refunded  or  offered  to  re- 
fund any  part  of  it.  The  plaintiff,  howev^,  sought  to 
avoid  the  effect  of  this  release  by  presenting  evidence  of 

his  enfeebled  condition, his  epU^tic  attacks,  his 

state  of  need  which  was  appealed  to,  the  winning  of  his 
confidence  by  defendant's  manager,  the  statement  of  the 
latter  that  he  was  making  the  payment  as  a  gratuity,  the 
fact  that  the  word  release  was  never  mentioned;  and, 
finally,  that  the  document  was  placed  before  him,  signa- 
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tnre  line  exposed,  with  the  rest  of  the  paper  folded  back, 
and  that  the  notary  hurried  his  execution  of  the  paper 

We  must  consider  some  of  the  facts ,  to  de- 

tennine  whether  there  was  any  ground  for  the  submis- 
8i(m  of  the  question  of  the  release  to  the  jury.  The 
accident  happened  January  20,  1910.  The  patient  went 
to  the  hospital  and  was  operated  on  by  removing  a  but- 
ton of  bone  perhaps  a  half  an  inch  in  diameter  over  the 
tender  area  (in  the  head)  discovered  after  the  fall. 
There  was  no  fracture — simply  a  depression.  The  pa- 
tient ^seemed  a  little  queer  mentally,'  and  this  helped  to 
induce  the  operating  physicians  to  open  the  skull.  This 
was  on  October  11,  1910,  or  nine  months  after  the  acci- 
dent The  plaintiff  had  returned  to  work  a  few  days 
after  the  mishap,  and  then  had  been  treated  by  physi- 
cians from  January  23d  to  October  11,  1910.  One  phy- 
sician treated  him  at  different  times  for  impaired  hear- 
ing and  vertigo— the  latter  being  very  marked,  accom- 
panied by  an  unsteady  gait.  He  saw  him  in  a  comatose 
condition  after  one  of  his  epileptic  fits.  Another  physi- 
cian actually  treated  him  for  epilepsy,  and  there  seems 
to  be  no  question  as  to  the  frequent  recurrence  of  at- 
tacks of  that  disease  from  the  time  of  the  accident  on« 
Plaintiff  testified  that  he  had  them  as  frequently  as  five 
in  one  day.  On  the  day  he  went  to  the  office  of  defend- 
ant, where  the  release  was  signed,  his  head  was  yet 
bandaged,  the  wound  caused  by  the  trephining  not  hav- 
ing healed, — although  he  had  left  the  hospitsd  without 
being  discharged  as  cured  sometime  before.  On  Novem- 
ber 21,  1910,  when  the  release  was  signed,  he  testified 
that  he  was  going  to  the  hospital  to  have  the  head 
dressed  and  was  suffering  pain.  He  said  he  went  to  the 
office  of  defendant's  counsel  at  the  request  of  defend- 
ant's manager,  and  at  that  office  was  told  to  go  to  de- 
fendant's place  of  business.  That  Mr.  Bray,  defendant's 
manager,  had  come  to  his  home  in  Wilkinsburg  the  day 
before  to  ask  him  to  go  to  the  office  of  defendant's  at- 
torney.   He  testified  that  on  going  to  defendant's  office 
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lie  was  in  a  fainting  condition,  and  asked  for  a  drink  of 
water,  which  was  given  him.  That  he  was  there  about 
twenty  minutes,  during  which  Mr.  Cunningham,  the 
manager  of  the  downtown  store  asked  him  to  show  the 
wound  in  his  head,  which  he  did,  the  manager  saying  it 
was  very  bad.  That  he  asked  who  kept  plaintiff  and  waa 
told  his  sister,  who  washed  for  a  living;  that  he  asked 
if  plaintiff  had  an  overcoat  and  plaintiff  was  finally 
told  ^that  he  was  going  to  give  me  money  to  put  me  over 
the  holidays,  but  he  wanted  me  to  sign  a  paper  just  as  a 
mere  form  to  send  it  to  the  president  of  the  company  to 
let  him  know  what  he  did  with  the  money;  that  they 
done  this  with  former  employees  who  had  been  injured.' 
Plaintiff  further  testified  that  ^release'  was  not  men- 
tioned at  any  time;  not  a  word  said  as  to  what  the 
paper  was — ^and  that  he  never  knew  that  he  was  signing 
a  release.  His  testimony  was  not  distinct  that  at  any 
time  he  asked  what  the  paper  was,  asked  to  read  it  him- 
self or  to  have  it  read  to  him.  He  merely  says  as  to  the 
actual  execution  that  he  was  taken  to  a  bank,  the  paper 
pushed  at  him  with  the  written  part  folded  under,  asked 
to  sign  it,  told  by  the  notary  to  hurry  up,  did  sign  it, 
and  it  was  then  delivered  to  Cunningham,  who  paid  him 
the  |115  and  told  him  to  go  and  buy  an  overcoat" 

The  foregoing  statement  of  facts,  which  is  supported 
by  the  notes  of  testimony,  bears  a  striking  similarity  to 
Clayton  v.  Consolidated  Traction  Co.,  204  Pa.  536,  and 
brings  the  case  in  hand  squarely  within  the  principle  of 
that  authority,  in  which  we  held  the  evidence  sufficient 
to  take  the  issue  of  fraud  to  the  jury.  The  principal 
difference  between  the  two  cases  is  in  favor  of  the  one 
at  bar;  for  here  we  have  the  additional  element  of  the 
mentally  enfeebled  condition  of  the  plaintiff,  which  was 
not  present  in  the  Clayton  case.  (Also  see,  Ettinger  v. 
Jones,  139  Pa.  218).  The  doctors  called  by  the  plaintiff 
testified  that  he  was  "a  little  queer  mentally,''  that  he 
had  "epilepsy"  which  could  have  resulted  from  **8ome 
irritation  of  the  brain/'  that  he  "was  not  mentally 
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aonnd/'— one  at  least  going  so  far  as  to  state  that  in  his 
opinion  the  plaintiff  was  of  unsound  mind.  The  testi- 
mony in  question  covered  the  mental  condition  of  the 
plaintifF  subsequent  to  the  accident,  and  before,  after 
and  at  the  time  of  the  execution  of  the  release ;  it  was  at 
least  sufficient  to  justify  the  belief  that  this  man's  mind 
was  so  enfeebled  at  the  time  he  signed  the  paper  that  he 
could  readily  have  been  made  the  dupe  of  designing  per- 
sons, and,  together  with  the  other  evidence  in  the  case, 
was  ample  to  sustain  a  finding  that  he  was  deceived  and 
defrauded  into  the  execution  of  the  alleged  release. 

This  is  not  an  e£Fort  to  reform  a  writing,  but  to  set  it 
aside,  practically,  upon  the  ground  that,  so  far  as  the 
plaintiff  is  concerned,  it  in  fact  never  existed ;  and  we 
have  said  that,  ^^where  in  a  common  law  action  the  at- 
tempt is  not  to  alter  or  contradict  a  written  instrument, 
but  to  overcome  it  wholly  and  set  it  aside,  the  testimony 
of  a  single  witness  covering  the  i)oint  in  controversy,  no 
matter  that  it  be  contradicted  by  many  opposing  wit- 
nesses, requires  a  submission  of  the  question  of  fact  so 
raised  to  the  jury" :  Spitzer  v.  Pa.  R.  R.  Co.,  226  Pa. 
166,  169.  The  evidence  depended  upon  at  bar  clearly 
meets  the  requirements  of  the  rule  that  such  testi- 
mony must  be  "clear,  precise  and  indubitable*':  Clay- 
ton V.  Traction  Co.,  204  Pa.  536,  540;  and  the  fact 
that  the  plaintiff  did  not  read  or  require  the  paper  to 
be  read  to  him  cannot  be  given  any  binding  effect  in  this 
case.  When  means  are  employed  to  lead  one  not  to  read 
an  instrument  which  he  is  about  to  sign  and  to  deceive 
him  as  to  its  purport,  so  that  he  is  not  afforded  a  fair 
opportunity  for  examination,  the  case  does  not  fall 
within  the  rule  that  he  who  signs  without  reading  when 
be  can  do  so  or  can  have  it  done  for  him  will  not  be 
heard  to  say  that  he  is  ignorant  of  the  contents  of  a 
paper  so  executed :  Clayton  v.  Traction  Co.,  204  Pa.  536. 
Furthermore,  since  the  alleged  release  was  fraudulently 
obtained,  the  fact  that  the  money  paid  at  the  time  of  its 
execution  had  not  been  returned,  was  not  sufficient  to 
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bar  the  plaintiff's  right  of  recovery.  **Where  there  is  a 
disaffirmance  of  the  contract  because  of  fraud,  the  in- 
jured party  may,  in  some  cases,  bring  his  action  without 
repaying,  or  offering  to  repay,  the  money  received  on  the 
fraudulent  contract  In  such  case,  the  money  is  re- 
tained, not  as  a  part  of  the  consideration  of  a  contract 
he  denies,  but  as  a  part  indemnity  for  fraud  perpetrated 
on  him.  As  he  was  deceived  into  accepting  it  by  a  false- 
hood or  fraud,  there  is  no  admission  that  it  was  a  con- 
sideration for  a  contract,  and  there  is,  ccmsequently,  no 
obligation  on  him  to  return  it":  Gibson  v.  B.  B.  Co., 
164  Pa.  142,  155;  the  present  case  is  governed  by  this 
principle.  Also  see,  St.  Louis,  I.  M.  &  S.  By.  Co.  v. 
Smith,  100  S.  W.  Bepr.  884,  888;  St.  L.,  I.  M.  &  S.  By. 
Co.  V.  Sandidge,  99  S.  W.  Bepr.  68;  Hayes  v.  B.  B.  Co., 
143  N.  0. 125, 128, 129. 

The  cases  relied  upon  by  the  defendant  are  to  be  dis- 
tinguished upon  the  ground  that  they  are  instances  of 
efforts  to  reform  rather  than  to  set  aside  a  written 
instrument,  or,  when  of  the  latter  class,  that  they  lack 
either  the  element  of  fraud  or  of  mental  enfeeblement; 
in  some  of  them  both  of  these  elements  were  entirely 
absent,  and  in  others,  where  alleged  to  be  present,  the 
evidence  depended  upon  was  too  slight  to  justify  its  sub- 
mission to  the  jury. 

The  assignments  are  overruled  and  the  judgment  ii 
affirmed. 


Beese  v.  Jones  &  Laughlin  Steel  Co.,  Api>ellant 

Negligence — Master  and  servant — Act  of  June  10,  1907,  F.  L. 
6f^ — Vice'principal — Duty  to  warn  of  danger — Contributory  neglir 
gence — Case  for  jury. 

1.  The  Act  of  June  10,  1907,  P.  L.  6S3,  which  proTides  tktt 
where  an  act  is  '^done  in  obedience  to  the  rules,  instructions  or 
orders  given  by  the  employer  or  any  peirson  who  has  authority  to 
direct  the  doing  of  the  act"  makes  the  person  giving  such  orders 
the  agent  of  liie  employer,  and  if  there  is  negligence  in  giving  A^ 


Digitized  by 


Google 


REESE  V.  JONES  &  LAUGHLIN  S.  CO.,  Appellant.    337 
1914.]  Syllabus — Opinion  of  Court  below, 

order  which  would  naturally  and  reasonably  cause  injury,  the  em** 
ployer  is  liaUe. 

2.  In  an  action  to  recover  damages  for  personal  injuries  sus* 
tained  by  plaintiff  in  consequence  of  being  struck  by  a  girder  as  it 
was  being  hoisted  by  a  crane,  the  questions  of  defendant's  negli- 
gence and  plaintiff's  contributory  negligence  are  for  the  jury  and 
a  yerdict  for  the  plaintiff  will  be  sustained  where  plaintiff's  testi- 
mony tended  to  show  his  injuries  were  due  to  the  improper  lifting 
of  a  girder  by  a  traveling  crane,  upon  the  order  of  a  foreman  who 
had  authority  to  direct  the  craneman  in  placing  and  removing 
girders,  and  that  the  plaintiff  was  not  informed  of  the  danger, 
although  the  def^idant  offered  evidence  that  plaintiff  had  been 
warned  of  the  danger  and  refused  to  act,  saying  that  he  would  tako 
care  of  himself. 

Argued  Oct  28, 1913.  Appeal,  No.  174,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Third  T.,  1910,  No.  547,  on  verdict  for  plaintiff  in  case 
of  William  Beese  v.  Jones  &  Laughlin  Steel  Company, 
a  corporation.  Before  Fell,  C.  J.,  Beown,  Elkin, 
Stbwart  and  Mosohziskbb,  J  J.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 

The  facts  appear  in  the  following  opinion  of  Frazbb, 
P.  J.,  sur  defendant's  motion  for  a  new  trial  and  for 
judgment  n.  o.  v. 

Plaintiff,  who  was  forty-seven  years  old,  was  on  April 
1, 1910,  employed  by  defendant  company  as  a  riveter  on 
structural  iron  work.  He  continued  in  that  employ* 
ment  until  April  20,  1910,  when  he  received  the  injury 
for  which  he  seeks  to  recover  damages  in  this  proceed- 
ing. On  the  morning  of  April  20th  plaintiff  and  three 
ethers  were  employed  together.  They  had  finished  a 
girder,  which  was  removed  from  the  trestles  and  depos- 
ited on  the  ground  a  short  distance  therefrom  and  an- 
other girder  placed  upon  the  trestles  upon  which  plain- 
tiff and  his  coemployees  were  at  work.  While  so  em- 
ployed a  large  traveling  crane  was  brought  forward 
and  chains  attached  to  the  finished  girder  for  the  pur- 
pose of  removing  it  from  the  building.  Plaintiff's  con- 
VoL.  cxJXLin— 22 
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tention  was  that  the  crane  was  not  ^^racked  out"  to  a 
point  above  the  girder,  and  that  when  the  power  was 
applied  and  the  g^er  raised  it  swung  against  plaintiff, 
injuring  him  quite  severely.  He  also  testified  that  he 
heard  the  foreman  call  to  the  craneman:  ^^AU  ri^t, 
hoist  up/'  and  that  immediately  thereafter  he  was  struck 
by  the  girder  and  injured.  At  the  trial  the  testimony 
was  conflicting  as  to  the  location  of  the  crane,  the  man- 
ner in  which  the  lifting  chains  were  attached  to  the 
girder,  and  also  as  to  whether  plaintiff  had  notice  of  the 
presence  of  the  crane  and  that  the  girder  was  about  to  be 
removed.  He  testified  that  if  the  lifting  appliances  on 
the  crane  had  been  "racked  out'^  to  a  point  directly  above 
the  girder  he  would  have  been  in  no  danger;  but  that 
not  having  been  "racked  out"  to  that  extent  when  the 
power  was  applied  and  the  girder  raised  it  swung  toward 
him.  He  further  contended  that  it  was  the  duty  of  the 
foreman  to  see  that  the  crane  was  properly  "racked  out" 
and  the  attachment  properly  made  before  giving  the 
order  to  ^Tioist  up." 

The  Act  of  June  10,  1907,  P.  L.  523,  which  provided 
that  where  an  act  is  "done  in  obedience  to  the  rules,  in- 
structions or  orders  given  by  the  employer  or  any  per- 
son who  has  authority  to  direct  the  doing  of  the  act,'' 
makes  the  person  giving  such  orders  the  agent  of  the 
employer,  and  if  there  is  negligence  in  giving  the  order 
which  would  naturally  and  reasonably  cause  injury  the 
employer  is  liable.  Hurley  v.  Western  Allegheny  B.  B. 
Co.,  238  Pa.  65.  It  therefore  makes  no  difference 
whether  the  order  to  *Tioist  up"  was  given  by  Carrol,  the 
general  foreman,  or  Qeist  the  labor  foreman,  as  both 
had  authority  to  direct  the  craneman  in  placing  and  re- 
moving beams  and  girders.  Having  such  authority  it 
was  the  duty  of  the  foreman  to  see  that  the  crane  waa 
"racked  out"  so  that  a  proper  and  safe  attachment  could 
be  made  to  the  girder.  Whether  this  duly  was  dis- 
charged by  the  foreman  was  fairly  submitted  to  the  jury 
and  determined  against  defendant. 
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The  other  question^  that  of  plaintifTs  contributory 
negligence^  was  also  for  the  jury.  His  contention  was 
that  he  did  not  hear  the  crane  approach  and  was  not 
aware  of  its  presence  until  he  heard  the  foreman's  order 
to  '^hoist  up/'  and  that  almost  instantly  he  was  struck 
by  the  girder  swinging  against  him.  That  he  was  en- 
titled to  such  notice  so  that  he  could  seek  a  place  of 
safety  is  not  denied.  Defendant,  however,  claimed  that 
plaintiff  had  warning  and  refused  to  act,  saying  ^^he 
could  take  care  of  himself."  Our  instructions  to  the 
jury  on  this  question  we  think  were  clear.  They  were 
told  that  if  plaintiff  had  warning  of  the  approach  of  the 
crane,  it  was  his  duty  to  avoid  danger  by  seeking  a  place 
of  safety,  and  if  he  failed  to  do  so  he  was  guilty  of  con- 
tributory negligence  and  could  not  recover.  This  was 
all  either  party  could  ask,  and  the  jury  having  deter- 
mined the  questions  of  negligence  and  contributory  neg- 
ligence against  defendant,  we  must  accept  that  finding. 

Verdict  for  plaintiff  for  |4,000  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict 
for  defendant  and  to  enter  judgment  for  defendant  n. 

0.  V. 

William  A.  Challener,  with  him  Clarence  Burleigh,  for 
appellants. 

Laivrence  B.  Cooky  for  appellee. 

Pbb  Curiam,  January  5, 1914 : 

The  judgment  is  afBirmed  on  the  opinion  of  the  learned 
president  judge  of  the  Common  Pleas. 
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Goans  v.  McKees  Bocks  Borougli,  Appellant 

Beads  and  streets — Change  of  grade — Boroughs — Injury  to  lease- 
hold— Damages — Amendment  to  statement — Agreement  of  counsel 
— Chose  in  action — Assignment — Verdict — BemittUvr — Witnesses 
'-Competency — Evidence. 

1.  In  a  proceeding  to  recover  damages  for  injuries  resulting  to 
a  leasehold  interest  from  a  change  of  grade  of  a  street,  eyidence  of 
the  necessity  for  and  the  proper  costs  of  raising  buildings  to  con- 
form to  the  new  grade  is  admissible,  not  as  a  separate  item  of  dam- 
age or  as  an  independent  fact  for  the  jury,  but  as  an  element  bear- 
ing on  and  affecting  the  market  value. 

2.  In  such  case,  the  fact  that  a  witness  testified  that  he  paid  a 
certain  amount  for  raising  the  buildings  instead  of  stating  the 
reasonable  cost  thereof  does  the  defendant  no  substantial  harm, 
where  later  in  the  trial  the  defendant  shows  on  direct  examination 
by  the  man  to  whom  the  money  was  paid  that  the  amount  was  a 
reasonable  charge  and  that  the  work  was  worth  what  he  received 
for  it. 

3.  Where  in  such  case  it  appears  from  the  record  that  the  lessee 
assigned  his  lease  and  claim  for  damages,  and  that  the  assignee 
thereof  did  and  subsequently  her  executor  assigned  such  lease 
and  claim  to  the  use  plaintiff,  and  that  by  agreement  of  counsel 
a  stipulation  that  the  case  should  be  proceeded  with  and  tried  on 
its  merits  was  filed  of  record,  it  was  not  error  for  the  court  to 
admit  in  evidence  the  assignment  of  the  claim  for  damages  to  the 
testatrix  and  the  will  of  such  testatrix,  which  were  offered  as  part 
of  the  line  of  proof  to  explain  the  title  of  the  use  plaintiff. 

4.  The  competency  of  a  witness  to  express  an  opinion  regarding 
the  value  of  a  leasehold  has  been  sufficiently  shown  where  the  wit- 
ness testifies  that  he  was  the  former  owner  of  the  leasehold  and 
had  a  general  familiarity  with  values  in  the  neighborhood,  and  the 
admission  of  his  testimony  was  not  reversible  error,  especially 
where,  subsequent  to  his  examination,  evidence  consistent  with  his 
testimony  and  sufficient  to  sustain  the  verdict  was  givoi  by  several 
real  estate  men  who  knew  tlie  value  of  land  and  leases  in  the 
locality,  and  the  competency  of  whose  testimony  was  not  attacked 
in  any  assignment  of  error. 

6.  The  court  did  not  err  in  such  case  in  permitting  an  amend- 
ment increasing  the  amount  of  damages  claimed  in  the  statement 
of  claim,  where  the  amendment  represented  no  departure  from  the 
original  cause  of  action,  particularly  where  a  stipulation  had  been 
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filed  by  airveement  of  counsel  pennitting  the  use  plaintiff  to  perfect 
the  leoord  so  that  he  might  be  in  position  to  prove  such  damages 
as  he  conceived  the  leasehold  had  suffered. 

6.  A  claim  for  damages  for  injuries  to  property  caused  by  a 
change  of  grade  of  an  adjacent  street  is  assignable. 

7.  It  is  within  the  power  of  the  Court  of  Common  Pleas  to  permit 
a  verdict  to  stand  upon  condition  that  a  remittitur  for  part  of  the 
verdict  be  filed  of  record. 

Practice,  Supreme  Court — Appeals — AeeignmenU  of  error — Tes^ 
Hmony  m/Uquoiedr— Defective  assignment. 

8.  An  assignment  of  error  complaining  of  admission  of  testi- 
mony is  defective  when  it  misquotes  such  testimony. 

Argued  Oct.  28, 1913.  Appeal,  No.  175,  Oct.  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Poupth  T.,  1909,  No.  704,  on  verdict  for  plaintiff  in  case 
of  Margaret  M.  Coons,  for  use  of  Emma  V.  McFarland, 
now  for  use  of  Charles  W.  Warren,  v.  The  Borough  of 
McEees  Rocks.  Before  Fell,  C.  J.,  Brown,  Elkin, 
Stbwabt  and  Mosohziskbr,  JJ.    Affirmed. 

Appeal  from  report  of  viewers.    Before  Evans,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiflf  for  |5,000;  a  remittitur  for 
|1,000  was  filed,  and  judgment  was  entered  on  the  ver- 
dict, as  reduced.    Defendant  appealed. 

Errors  assigned,  among  others,  were  various  assign- 
ments referred  to  in  the  Supreme  Court. 

R.  8.  Martin,  with  him  Edward  P.  Duffy,  for  appel- 
lant 

jR.  B.  Petty,  Jr.,  of  Pettp  d  Sons,  for  appellee. 

Opinion  by  Mb.  JusncB  Mosohzisrsb,  January  5, 
1914: 

In  January,  1903,  the  Pittsburgh  Railroad  Company 
leased  to  J.  N.  Coons  for  the  term  of  twenty  years,  com- 
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mencing  April  1,  1903,  a  certain  piece  of  ground,  with 
the  improvements  thereon,  in  the  defendant  borough,  at 
a  rental  of  |90  per  month ;  the  lease  stipulated  that  the 
^^tenant  shall  not  have  the  right  to  move  any  of  the 
buildings  now  or  hereafter  placed  on  said  lot"  The 
improvements  consisted  of  some  frame  buildings,  and 
subsequently  a  double  brick  building  was  erected,  pre- 
sumably by  the  tenant.  In  December,  1903,  J.  N.  Coons 
and  wife  executed  an  assignment  of  the  lease  to  Samuel 
£.  Coons,  who  forthwith  reassigned  it  to  Margaret  M. 
Coons.  In  1907  the  defendant  borough  raised  the  grade 
of  Chartiers  avenue  in  front  of  the  property  in  ques- 
tion about  five  feet ;  this  had  the  efiFect  of  placing  the 
two  frame  houses  and  the  large  double  brick  structure, 
which  were  at  grade  and  stood  out  flush  with  the  build- 
ing line  of  the  street,  below  the  new  level  to  that  extent 
In  February,  1909,  Margaret  M.  Coons  and  husband  ex- 
ecuted two  assignments  to  Emma  V.  McFarland,  one 
covering  the  leasehold  and  the  other  their  claim  for  dam- 
ages arising  out  of  the  change  of  grade.  In  April,  1909, 
on  petition  of  Emma  V.  McFarland,  viewers  were  ap- 
pointed to  assess  the  damages  resulting  to  the  leasehold, 
and  she  w^as  awarded  |1,750,  for  which  judgment  was 
entered  in  September,  1909.  The  borough  appealed  to 
the  Common  Pleas.  In  July,  1909,  Emma  V.  McFar- 
land died  leaving  a  will  in  which,  after  making  several 
specific  bequests,  she  devised  the  remainder  of  her  prop- 
erty to  her  husband,  Thomas  W.  McFarland,  and  ap- 
pointed him  executor ;  but  the  testatrix  made  no  special 
mention  of  her  claim  for  damages  against  the  defendant 
In  December,  1909,  an  agreement  was  filed  of  record  in 
the  court  below  signed  by  the  solicitor  for  the  borough 
and  the  attorney  for  ^^Margaret  M.  Coons  for  the  use  of 
Thomas  W.  McFarland,  executor  of  Emma  V.  McFar- 
land, deceased,"  in  which  it  was  stipulated  that  the  case 
should  be  proceeded  with  and  tried  on  its  merits  upon 

the  issue  "whether  or  not  the  leasehold  property 

was  damaged. ....  .by  the  change  of  grade. ....  .and  if 
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damaged^  to  what  amount."    In  November,  1911, 

Thomas  W.  McFarland,  personally  and  as  executor,  ex- 
ecuted two  assignments  whereby  he  transferred  to 
Charles  W.  Warren  (the  use  plaintiff)  the  leasehold  and 
claim  for  damages.  The  record  in  the  court  below  was 
amended,  first,  by  the  suggestion  of  the  death  of  Emma 
V.  McFarland,  and  the  substitution  of  her  executor, 
Thomas  W.  McFarland,  next,  by  the  substitution  of 
Thomas  W.  Warren  as  use  plaintiff,  and,  finally,  by  per- 
mitting the  damages  averred  in  the  statement  to  be  in- 
creased from  |2,500  to  f4,000.  At  the  trial  of  the  appeal, 
which  occurred  in  February,  1913,  the  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  |5,000,  which  the 
trial  judge  reduced  to  f4,000,  and  the  plaintiff  accepted 
that  amount  by  a  stipulation  filed  of  record.  Judgment 
was  entered  upon  the  verdict  and  the  defendant  has  ap- 
pealed to  this  court. 

The  first  and  third  assignments  complain  of  the  ad- 
mission of  evidence  relative  to  the  necessity  for  and  the 
proper  cost  of  raising  the  buildings  on  Chartiers  avenue 
to  conform  to  the  new  grade.  In  Dawson  v.  Pittsburgh, 
159  Pa.  317,  we  held  that  testimony  of  this  character 
was  admissible  in  a  change  of  grade  proceeding,  and  that 
the  probable  cost  or  expense  of  raising  a  house  might  be 
considered ;  not,  of  course,  as  a  separate  item  of  damage 
or  as  an  independent  fact  for  the  jury,  but  as  an  element 
bearing  on  and  affecting  the  market  value.  Chambers  v. 
South  Chester  Boro.,  140  Pa.  510,  relied  upon  by  the 
appellant,  is  explained  and  distinguished  in  Dawson  v. 
Pittsburgh,  supra,  upon  two  grounds,  (1)  In  that  case 
the  cost  of  raising  the  building  was  sought  to  be  intro- 
duced as  a  separate  item  of  damage,  and  (2)  The  lot 
never  had  been  on  a  level  with  the  original  grade  of  the 
street;  Edsall  v.  Jersey  Shore  Boro.,  220  Pa.  591,  may 
also  be  distinguished  upon  the  latter  ground.  In  Patton 
V.  Philadelphia,  175  Pa.  88,  evidence  as  to  cost  of  re- 
storing a  property  to  its  former  condition  by  making  a 
fill  was  permittei,  this  court  stating  by  Mr.  Justice 
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MrrcHBLLy  "Where  a  street  is  opened  at  a  grade  whkh 
leaves  the  adjoining  property  in  a  depression^  the  ex- 
pense of  putting  the  property  in  condition  to  make  use 
of  the  street  was  held  in  Dawson  y.  Pittsburgh  to  be  one 

of  the  elements  of  damage the  offers  of  eyidence, 

therefore,  as  to  the  amount  and  the  cost  of  the  filling 
required  to  make  the  lot  conform  or  to  be  available  for 
use  at  the  new  grade  were  competent  and  should  have 
been  admitted,  not  as  independent  items  of  damage,  but 
as  elements  to  be  taken  into  consideration  by  the  jury 
with  other  circumstances,  in  determining  the  market 
value  of  the  property  before  and  after  taking  a  part  of 
it  for  the  street/*  Also  see,  Shaffer  v.  Reynoldsville 
Boro.,  44  Pa.  Superior  Ct  1,  and  Hill  v.  Oakmont  Boro., 
47  Pa.  Superior  Ct.  261.  In  the  case  at  bar  the  trial 
judge  explained  the  law  as  ruled  in  these  authorities, 
and  made  it  plain  not  only  at  the  time  he  admitted  the 
testimony  but  by  numerous  reiterations  in  his  charge, 
that  the  jury  could  not  under  any  circumstances  award 
the  plaintiff  the  cost  of  raising  the  buildings,  and  that 
they  were  not  to  consider  the  proper  expense  of  so  doing 
as  a  separate  item  of  damage,  but  that  the  measure  of 
damage  was  ^the  difference  between  the  market  value 
of  this  property  as  it  stood  before  the  change  of  grade 
and  the  market  value  immediately  after  the  grade  was 

changed,  considering  the  damage  that  was  done 

and  any  special  benefits  that  accrued  to  tiiis  property  by 
reason  of  the  change  of  grade";  he  went  further,  and 
pointed  out  that  the  elevation  of  the  buildings  would 
not  only  be  a  benefit  to  the  leasehold  but  to  the  freehold 
as  well,  and  that  the  jury  were  not  concerned  with  the 
damages  to  the  latter  estate, — ^that  what  th^  had  to 
consider  and  must  ^^keep  in  mind  all  the  time*'  was  the 
effiect  of  the  change  of  grade  upon  the  '^market  value  of 
the  leasehold."  As  the  case  was  tried  and  presented  to 
the  jury,  we  do  not  conceive  that  there  could  have  be^i 
any  miimnderstanding  concerning  the  limited  ajqdUca* 
tion  to  be  given  this  testimony,  and  we  feel  that  tJie 
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court  below  was  justified,  under  the  cases  we  have  cited, 
in  its  rulings  in  regard  thereto.  It  is  true  that  these  au- 
thorities deal  with  damages  to  freehold  estates,  while  the 
case  in  hand  concerns  a  leasehold,  but  where,  as  here, 
the  term  has  sixteen  years  to  run  and  the  improvements 
cannot  be  removed  at  the  end  thereof,  the  cost  of  making 
the  buildings  conform  to  the  new  grade,  so  that  they 
may  continue  the  productive  value  of  the  term,  would 
most  certainly  affect  the  market  value  of  the  lease; 
hence,  the  evidence  was  as  relevant  as  though  the  effect 
upon  the  value  of  the  freehold  was  the  question  at  issue. 

Before  taking  up  the  next  specification  of  error,  we 
Ptop  to  note  that  the  first  assignment  is  defective  in  that 
it  does  not  give  a  true  abstract  of  the  testimony.  The 
record  shows  the  witness  in  question  testified  that  he 
had  spent  f235  to  raise  the  frame  buildings,  while  the 
assignment  states  the  sum  as  f  2,350,  and  this  in  itself 
is  sufficient  cause  for  dismissing  the  specification  with- 
out further  comment;  but  while  upon  this  subject  it 
may  be  well  to  notice  that  although  this  witness  gave 
the  amount  actually  spent  for  raising  the  buildings,  in- 
stead of  the  reasonable  cost  therefor,  yet,  no  substantial 
harm  was  done  by  this  testimony,  for  later  in  the  trial 
the  defendant  proved  the  same  fact  by  the  man  to  whom 
the  money  was  paid,  and  had  him  testify  on  direct  exam- 
ination, that  the  amount  was  a  reasonable  charge  and 
the  wOTk  was  worth  what  he  had  received  for  it  The 
testimony  covered  by  the  third  assignment  did  not  re- 
late to  money  actually  spent,  but  covered  the  reasonable 
and  probable  cost  of  raising  the  double  brick  building. 

The  second  assignment  complains  of  certain  testi- 
ttony  regarding  the  value  of  the  leasehold,  which  was 
objected  to  on  the  ground  that  the  competency  of  the 
witness  to  express  an  opinion  upon  the  subject  had  not 
been  sufficiently  shown.  But,  since  this  assignment  is 
Bot  discussed  in  the  appellants  printed  argument,  we 
assume  that  it  is  not  insisted  upon.  We  have,  however, 
read  the  testimony  and  are  not  convinced  of  reversible 
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error  in  permitting  the  witness  to  state  his  estimate;  he 
was  a  former  owner  of  the  leasehold  and  had  a  general 
familiarity  with  values  in  the  neighborhood ;  moreover, 
subsequent  to  his  examination  evidence  consistent  with 
his  and  sufficient  to  sustain  the  verdict  was  given  by 
several  real  estate  men  who  knew  the  value  of  land  and 
leases  in  the  locality,  and  neither  their  competency  nor 
the  testimony  given  by  them  is  attacked  in  any  assign- 
ment of  error. 

The  fourth  specification  complains  of  the  admission  in 
evidence  of  the  written  assignment  of  the  claim  for  dam- 
ages to  Emma  Y.  McFarland,  and  the  fifth  covers  the 
admission  of  her  \nl\.  It  is  sufficient  to  say  that  these 
documents  seem  to  have  been  offered  simply  as  parts  of 
a  line  of  proof  to  explain  the  title  of  the  use  plaintiff, 
and  they  could  have  done  the  defendant  no  harm.  We 
have  more  than  once  recognized  the  right  to  assign 
claims  of  this  character:  Beese  v.  Adams,  16  S.  &  B.  40; 
McFadden  v.  Johnson,  72  Pa.  335;  Warrell  v.  Wheeling, 
Etc.,  B.  B.  Co.,  130  Pa.  600 ;  and  since,  in  the  agreement 
of  December,  1909,  supra,  filed  of  record  in  the  court 
below,  the  defendant  practically  acknowledged  the  pres- 
ent claim  as  a  subsisting  right  in  the  hands  of  the  use 
plaintiffs  immediate  assignor,  and  agreed  that  the  issue 
to  be  tried  should  be  limited  to  the  question  of  damages 
to  the  leasehold  and  the  amount  thereof,  the  appellant 
is  hardly  in  a  position  to  insist  upon  this  assignment. 
The  case  relied  upon  by  the  defendant,  Losch's  App., 
109  Pa.  72,  has  no  application  here. 

The  sixth  assignment  complains  because  the  4!ourt 
below  permitted  an  increase  in  the  amount  of  damages 
averred  in  the  statement  of  claim ;  this  represented  no 
departure  from  the  original  cause  of  action,  and  under 
the  facts  at  bar  it  was  within  the  power  of  the  court  to 
allow  the  amendment:  Miller  v.  Weeks,  22  Pa.  89. 
Since  the  original  award  had  been  appealed  by  the  de- 
fendant at  the  time  of  the  death  of  Emma  V.  McFairland, 
the  only  thing  that  could  have  passed  under  her  will  and 
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the  subsequent  assignments  was  the  right  to  recover 
whatever  the  actual  damage  might  be^  and  as  that  was 
the  issue  stipulated  in  the  agreement  of  December^  1909, 
supra,  for  trial  in  the  Common  Pleas,  the  use  plaintiff 
was  privileged  to  perfect  the  record  so  that  he  might  be 
in  a  position  to  prove  such  damage  as  he  conceived  the 
leasehold  had  actually  suffered ;  therefore,  no  error  was 
committed  by  the  ruling  in  question. 

The  seventh  assignment  complains  that  the  court 
below  permitted  the  verdict  to  stand  upon  condition  that 
a  remittitur  for  |1,000  be  filed  of  record.  This  also  was 
within  the  power  of  the  trial  court,  and  we  discover  no 
error  in  the  order. 

The  eighth,  ninth  and  tenth  specifications  complain  of 
certain  portions  of  the  charge  which  deal  with  the  testi- 
mony relative  to  raising  the  buildings  and  in  regard  to 
the  rentals  of  the  property  before  and  after  the  change 
of  grade.  In  disposing  of  the  first  and  third  assign- 
ments, we  have  already  sufficiently  discussed  the  trial 
judge's  treatment  of  the  subject  of  the  cost  of  raising 
the  building.  In  reference  to  the  testimony  concerning 
the  rentals,  he  charged  to  this  effect :  ^That  evidence  is 
not  the  basis  of  the  damages,  if  there  are  any  damages 
in  this  case,  that  evidence  is  simply  offered  to  assist  you 
in  arriving  at  the  question  which  is  at  issue  here,  and 
that  is,  the  value  of  this  leasehold  in  1907,  immediately 
before  this  improvement  was  made  and  the  value  of  that 
leasehold  immediately  after  the  improvement  of  the 
street,  as  it  was  affected,  either  benefited  or  damaged,  or 
both,  by  the  change  of  grade  of  the  street'';  these  in- 
structions are  free  from  error,  and  we  are  not  convinced 
cf  the  irrelevancy  of  the  testimony  referred  to;  but, 
however  that  may  be,  no  specification  complains  of  its 
admission.  While  the  evidence  showed  no  immediate 
reduction  in  the  rents,  owing,  no  doubt,  to  the  fact  that 
the  two  frame  houses  had  been  raised  to  the  new  level 
by  the  plaintiff,  or  his  predecessors,  and  the  large  brick 
building  was  occupied  under  unexpired  leases,  yet,  that 
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did  not  render  at  all  improbable  the  testimony  of  the 
experts  to  the  effect  that  the  rental  value  had  been  and 
would  continue  greatly  reduced  so  long  as  the  buildings 
remained  in  the  condition  in  which  they  were  left  by  the 
change  of  grade. 

The  assignments  are  all  oyermled  and  the  judgment 
is  affirmed. 


Glenfleld  Borough  v.  Manufacturers  Light  &  Heat 
Co,,  Appellant. 

Equity — Equity  jurisdiction — Boroughs — Om  companies — Con- 
tracts— Rights  of  strangers — Remedy  at  law, 

1.  Whether  the  repeal  of  an  earlier  ordinance  granting  a  fran- 
chise to  a  gas  company  on  condition  that  it  furnish  diurches  with 
free  gas,  by  a  later  ordinance  granting  the  same  franchise  without 
the  condition,  puts  an  end  to  the  gas  company's  obligation  to  fur- 
nish free  gas,  is  a  pure  question  of  law  and  is  not  a  subject  to  be 
inquired  into  in  equity. 

2.  Where  a  borough  granted  a  gas  company  a  franchise  in  its 
streets  under  an  ordinance  stipulating  that  free  gas  should  be 
furnished  to  the  diurohes  of  the  borough,  and  upon  the  refusal  of 
the  company  to  furnish  free  gas  a  mandatory  injunction  was 
awarded  the  churches  compelling  the  company  to  furnish  free  gas, 
and  thereafter  the  ordinance  was  repealed  with  the  consent  of  the 
gas  company  and  a  new  ordinance  adopted  conferring  the  same 
privileges  as  those  which  were  conferred  by  the  former  ordinance, 
but  imposing  no  obligation  to  supply  free  gas  to  the  churdiee,  and 
the  gas  conq>any  petitioned  for  a  dissolution  of  the  injunction,  the 
court  erred  in  refusing  the  petition  as  it  appeared  that  the  churches 
were  not  parties  to  the  contract  between  the  borough  and  the  gas 
company,  were  strangers  to  the  consideration,  and  had  incurred 
no  exi)ense  in  reliance  ui)on  the  ordinance,  and  whatever  rights 
th^  had  could  be  easily  and  accurately  ascertained  at  law. 

Argued  Oct.  28, 1913.  Appeal,  No.  177,  Oct  T.,  1918, 
by  defendant,  from  decree  of  C.  P.  No.  4,  Allegheny  Co., 
First  T.,  1911,  No.  12,  in  equity,  refusing  to  dhsttolye  an 
injunction  in  case  of  Borough  of  Olenfleld,  The  First 
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Preabyterian  Church  of  Olenfield,  Thorn  Chapel  Meth- 
odist Episcopal  Church  and  Evangelical  Lutheran 
Church  of  St.  Paul,  Ohio  Township,  Allegheny  County, 
Pennsylvania,  y.  The  Manufacturers  Light  &  Heat  Com- 
pany. Before  Fell,  C.  J.,  Brown,  Elkin,  Stewart  and 
MosGHZiSKBR,  J  J.    Reversed. 

Bill  in  equity  to  compel  defendant  to  furnish  gas. 

Petition  of  defendant  for  the  dissolution  of  a  manda- 
tory injunction.    Before  Swearingbn,  J. 

The  facts  appear  in  Bellevue  Borough,  et  al.,  v.  The 
Manufacturers  Light  &  Heat  Co.,  238  Pa.  388. 

Exceptions  to  the  findings  of  fact  and  law  of  the  trial 
judge  were  dismissed  and  a  decree  was  entered  refusing 
the  petition.    Defendant  appealed. 

Errors  assigned  were  various  findings  of  fact  and  law 
of  the  trial  judge  and  the  decree  of  the  court 

A.  Leo.  Weil,  of  Weil  d  Thorp,  with  him  8.  Leo  Bus- 
lander,  and  Neil  W.  McOill,  for  appellant. 

Frederic  W.  Miller,  for  the  First  Presbyterian  Church 
of  Olenfield,  Thorn  Chapel  Methodist  Episcopal  Church 
and  Evangelical  Lutheran  Church  of  St.  Paul,  appellees. 

Ferd.  H.  Phillips  submitted  an  answer  for  the  Bor- 
ough of  Olenfield,  appellee,  disclaiming  interest  in  the 
proceedings. 

Opinion  by  Mr.  Justice  Stewart,  January  5, 1914 : 
The  present  appeal  simply  presents  in  another  aspect 
the  case  that  was  before  us  in  238  Pa.  395.  There  the 
appeal  was  from  a  decree  enjoining  the  Manufacturers 
Light  and  Heat  Company  from  disturbing  the  connec- 
tions through  which  the  several  churches  of  the  Borough 
of  Olenfield  were  being  furnished  with  a  supply  of  gas 
free  of  cost.     Without  discussing  any  of  the  several 
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grounds  on  which  the  appellant  company  rested  its  right 
to  interfere  and  prevent  the  use  of  the  gas^  we  dismissed 
the  appeal  solely  on  the  ground  that  having  accepted 
the  franchise  granted  it  by  the  borough  under  an  ordi- 
nance in  which  it  is  stipulated  that  the  company,  among 
other  things  required  of  it,  would  furnish  to  the 
churches  of  the  borough  a  supply  of  gas  free  of  cost,  it 
was  not  in  position  to  resist  the  demand  so  long  as  it 
was  exercising  the  franchise  so  obtained.  Subsequently 
the  Borough  of  Olenfield,  the  light  and  heat  company 
assenting,  repealed  the  ordinance  under  which  the  com- 
pany had  entered  upon  the  public  streets  and  laid  its 
pipes,  and  adopted  a  new  ordinance  which  conferred 
upon  the  light  and  heat  company  the  same  rights  and 
privileges  which  were  conferred  by  the  earlier  ordinance, 
but  imposing  no  obligation  on  the  light  and  heat  com- 
pany to  supply  free  gas  to  the  churches.  Thereupon  the 
light  and  heat  company,  appellant  here,  filed  its  peti- 
tion setting  forth  this  subsequent  action  by  the  borough 
authorities,  and  asking  that  the  injunction  theretofore 
granted  enjoining  it  from  denying  to  the  churches  a  free 
supply  of  gas  be  dissolved,  because  of  the  changed  situa- 
tion. To  this  petition  the  churches,  appellees  here,  re- 
plied, admitting  the  facts  set  out  in  the  petition,  but 
denying  the  power  of  the  borough  to  deprive  them 
against  their  consent,  of  their  right  to  a  free  supply  of 
gas  as  provided  in  the  earlier  ordinance,  their  conten- 
tion being  that  they  were  in  the  enjoyment  of  a  vested 
right. 

It  will  be  recalled  that  the  churches  were  not  parties 
to  the  contract  under  which  the  predecessors  of  this  com- 
pany obtained  the  franchise  of  the  public  streets,  and 
under  which  the  churches  claimed  the  right  to  free  gas; 
that  they  were  strangers  to  the  contract  and  strangers 
as  well  to  the  consideration ;  and  that  they  have  made 
no  expenditure  relying  upon  the  ordinance.  If  under 
these  circumstances  the  borough  had  the  right  to  termi- 
nate the  original  contract  with  the  company,  and  the 
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effect  of  so  terminating  it  was  to  put  an  end  to  the  com- 
pany's obligation  to  furnish  gas  to  the  churches  free  of 
cost,  unquestionably  the  injunction  heretofore  granted 
should  be  dissolved.  Whether  the  repeal  of  the  earlier 
ordinance,  and  the  granting  by  later  ordinance  of  the 
same  franchise  as  that  conferred  by  the  earlier,  put  an 
end  to  the  company's  obligation  to  furnishr  free  gas,  is 
a  pure  question  of  law,  and  is  not  a  subject  to  be  in- 
quired Into  at  equity:  Grubbs  App.,  90  Pa.  228;  Salts- 
burg  Gas  Company  v.  Saltsburg  Boro.,  138  Pa.  250. 
There  are  no  equities  here  on  either  side  which  take  this 
case  out  of  the  general  rule.  Should  the  light  and  heat 
company  do  all  that  it  threatened,  the  only  loss  inflicted 
could  be  easily  and  accurately  ascertained,  and,  if  done 
without  right,  complete  compensation  for  the  injury  in- 
flicted could  be  made  in  damages  recoverable  at  law. 
The  appeal  is  sustained,  and  it  is  now  ordered  that  the 
injunction  heretofore  ordered  restraining  the  light  and 
heat  company  from  denying  the  churches  of  Glenfield 
Borough  free  gas  be  dissolved;  the  costs  on  this  appeal 
to  be  paid  by  the  appellee. 


Tarhayi  v.  Allegheny  Valley  Street  Railway  Co., 
Appellant. 

Negligence — Street  railways — Infanta — Case  for  jury. 

In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  personal  injuries  sustained  by  a  girl  six  years  old  in  con- 
sequence of  being  struck  by  one  of  defendant's  cars,  the  case  is  for 
the  juiy,  and  a  verdict  for  the  plaintiff  will  be  sustained,  where  the 
disputed  question  of  fact  at  the  trial  was  whether  the  plaintiff  had 
suddenly  run  from  the  sidewalk  in  front  of  the  car  and  was  not  in 
view  of  the  motorman  until  the  moment  she  was  struck,  or  whether 
she  and  other  children  were  standing  in  the  narrow  space  between 
the  tracks  and  in  full  view  when  the  car  was  started. 

Argued  Oct.  28, 1913.    Appeals,  Nos.  182  and  183,  Oct 
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T.,  1913,  from  judgment,  of  C.  P.  Allegheny  Co.,  Third 
T.,  1911,  No.  57,  on  verdict  for  plaintiffs  in  case  of  Stef 
Tarhayi  in  his  own  behalf  and  on  behalf  of  Johanna 
Tarhayi,  his  mUior  child,  v.  Allegheny  Valley  Street 
Bailway  Company,  a  corporation.  Before  Fell,  C.  J., 
Brown,  Elkin,  Stbwart  and  Moschziskeb,  JJ.  Af- 
firmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Evans,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  Stef  Tarhayi  ia  his  own  behalf  for  |750 
and  on  behalf  of  Johanna  Tarhayi  for  |2,300,  on  which 
judgment  was  entered.    Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict 
for  defendant  and  to  enter  judgment  for  defendant  n. 
o.  V. 

A.  Wilson  McCandless,  with  him  Stone  d  Stone,  for 
appellant. 

J.  M.  Friedman,  for  appellee. 

Pbb  Curiam,  January  5, 1914 : 

A  girl  six  years  old  was  returning  from  school  with  a 
number  of  children  of  about  the  same  age  and  was  in- 
jured by  the  defendant's  car  on  a  village  street  where  it 
had  two  tracks.  The  car  had  been  stopped  on  the  south 
track  to  await  the  removal  of  a  horse  and  wagon  which 
were  in  front  of  it  After  these  were  removed  the  car 
was  started  quite  slowly,  and  had  moved  twice  its  length 
when  the  girl  was  struck.  When  the  car  was  started  the 
track  in  front  of  it  was  clear,  but  a  horse  and  wagon 
moving  in  the  opposite  direction  were  advancing  on  Ihe 
north  track.  The  questions  of  fact  at  the  trial  were^ 
whether  the  girl  had  suddenly  run  from  the  sidewalk, 
and  was  not  in  view  of  the  motorman  until  the  moment 
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she  was  struck^  or  whether  she  and  other  children  were 
standing  in  the  narrow  space  between  the  tracks  and  in 
full  view  when  the  car  was  started. 

The  assignments  of  error  are  to  the  refusal  to  direct  a 
verdict  for  the  defendant  Whether  the  children  were 
between  the  tracks,  and  the  motorman  saw  or  should 
have  seen  them;  or  whether  hemmed  in  by  the  advance 
of  the  car  and  the  wagon,  they  were  in  such  position, 
that  under  the  impulse  of  fright,  they  would  be  apt  to 
Txm  across  the  tracks,  were  questions  for  the  jury.  They 
were  submitted  with  most  careful  instructions  to  which 
no  exceptions  were  taken. 

The  judgment  is  af&rmed. 


Clark  V.  Best  Manufacturing  Ck>mpany,  Appellant. 

Negligence— Master  and  servant — Master^s  duty  to  warn  servant 
of  danger — Duty  to  provide  safe  place  to  work — Conflict  of  laws — 
Torts — Case  for  jury. 

1.  The  well  settled  rule  that  an  employer  must  provide  his  em- 
ployees a  reasonably  safe  place  to  work  does  not  apply  where  con- 
tinually changing  conditions  necessarily  expose  the  workmen  to 
risk,  but  this  exception  to  the  rule  does  not  obtain  where  it  ap- 
pears that  the  employee  has  been  required  to  use  a  passageway, 
the  dangers  of  which  were  not  temporary  and  should  hare  been 
known  to  the  employer.  The  duty  to  provide  a  reasonably  safe 
place  to  work  may  not  be  delegated  and  the  responsibility  for  its 
performance  rests  upon  the  master. 

3.  Where  an  action  is  brought  for  injuries  sustained  in  a  for- 
eign jurisdiction,  the  law  of  the  place  where  the  injuries  occurred, 
not  the  law  of  the  forum,  applies. 

8.  In  an  action  of  trespass  to  recover  damages  for  personal  in- 
juries, it  appeared  that  plaintiff  had  been  employed  by  defendant 
construction  company  to  assist  defendant's  superintendent  in  fit- 
ting pipes,  running  through  a  concrete  wall  from  an  engine  room 
into  a  tunnel;  that  plaintiff  having  been  directed  by  the  superin- 
tendent to  get  into  the  tunnel,  passed  through  a  pipe,  which  had 
been  insecurely  placed  by  defendant's  employees.  While. return- 
ing to  the  engine  room  at  the  direction  of  the  superintendent, 
Vol.  ooxLin— 23 
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plaintiff  attempted  again  to  paat  thiongli  the  pipe  wben  the  section 
became  overbalanced  and  fell  several  feet  to  the  floor  of  the  tannel» 
cmahing  and  injuring  him.  It  appeared  that  access  to  that  portion 
of  the  tunnel  might  have  been  had  by  a  longer  and  less  convenient 
way  which  was  somewhat  obstmcted.  Defendant  company  had  had 
nothing  to  do  with  laying  the  ccmcrete  walL  The  trial  judge 
charged  the  jury  that  by  the  law  of  Ontario,  where  the  acddait 
occurred*  if  they  found  that  the  injury  resulted  from  the  siq^erin- 
tendent's  negligence  in  supervising  and  directing  the  work,  there 
could  be  no  recovery  unless  defendant  had  failed  to  delegate  to 
the  superintendent  the  duty  of  warning  or  instructing  the  em- 
ployees against  danger,  or  unless  it  had  failed  to  provide  a  lea- 
sonaUy  safe  place  for  its  employees  in  'vdiich  to  work.  The  juiy 
found  a  verdict  for  plaintiff  upon  which  judgment  was  entered. 
Held,  no  error. 

Argued  Oct  28, 1913.  Appeal,  No.  187,  Oct.  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
May  T.,  1911,  No.  252,  on  verdict  for  plaintifl  in  case  of 
James  Adams  Clark,  a  minor,  by  his  next  friend  and 
mother,  Badie  Belle  Clark,  v.  Best  Manufacturing  Com- 
pany. Before  Fhll,  C.  J.,  Bbown,  Elkin,  Biswart  and 
MosGHZiSKBR,  J  J.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Beid,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  120,375.14  and  judgment 
thereon.    Defendant  appealed. 

Errors  assigned,  were  various  instructions  to  the  jury, 
various  rulings  of  the  trial  judge,  the  refusal  of  the 
court  to  direct  a  verdict  for  defendants  and  to  enter 
judgment  for  defendant  n.  o.  v. 

A.  Leo  Weil,  with  him  C.  M.  Thorp,  Robert  J.  Dodds, 
William  A.  Seifert,  and  Reed,  Smith,  Shaw  d  Bed,  for 
appellant. 

H,  Fred  Mercer,  for  appellee. 
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Opinion  by  Mb,  Justice  Pottbb,  January  5, 1914 : 
This  action  of  trespass  was  brought  by  his  next  friend, 
in  behalf  of  James  Adams  Clark,  a  minor,  to  recover 
damages  for  the  loss  of  a  leg^  due  to  the  alleged  negli- 
gence of  the  defendant  company.    The  latter  was  in  Au- 
gust, 1910,  engaged  as  a  subcontractor  in  furnishing  and 
erecting  the  pipe  work  at  a  plant  of  the  Superior  Steel 
Company  at  Sault  Ste.  Marie,  Ontario,  Canada.    The  de- 
fendant is  a  corporation  organized  under  the  laws  of 
Pennsylvania,  having  its  principal  place  of  business  in 
Allegheny  County.    The  plaintiff  was  at  the  time  some- 
thing more  than  ei^teen  years  of  age,  and  was  em- 
ployed by  the  defendant  in  a  clerical  capacity  and  to 
assist  in  a  general  way  the  local  superintendent  of  con- 
struction for  the  defendant,  who  was  in  charge  of  the 
work  at  Sault  Ste.  Marie.    It  appears  from  the  evidence, 
that  shortly  prior  to  the  happening  of  the  accident, 
which  was  the  occasion  for  this  suit,  Anesty,  the  super- 
intendent directed  Clark  to  go  with  him  and  assist  in 
fitting  certain  pipes  running  through  a  concrete  wall 
from  an  engine  room  into  a  tunnel.    In  the  course  of  the 
work  he  was  directed  to  get  into  the  tunnel,  and  did  so 
by  passing  through  a  large  iron  pipe,  resting  in  an  open- 
ing in  the  wall.    This  pipe  was  one  of  a  series  of  similar 
pipes.    It  had  been  placed  loosely  in  position  some  two 
weeks  before  by  defendant's  employees  and  had  been  al- 
lowed to  remain  without  being  seciTrely  fastened.    The 
defendant  company  was  concerned  with  the  pipe  work 
alone,  and  had  nothing  to  do  with  the  concrete  or  other 
work.    Upon  the  occasion  in  question,  after  completing 
the  service  required  of  him  in  the  tunnel,  Clark  was 
directed  to  come  back  to  the  engine  room;   and  while 
he  was  attempting  to  pass  through  the  same  piece  of 
pipe  by  which  he  had  entered,  the  section  became  over- 
balanced and  fell  with  him  some  four  or  five  feet  to  the 
flow  of  the  tunnel,  crushing  and  injuring  him  very  se- 
verely.   It  was  shown  that  access  to  that  portion  of  the 
tunnel  might  have  been  had  by  going  a  distance  of  nearly 


Digitized  by 


Google 


356  CLARK  v.  BEST  MFG.  CO.,  AppeUant 

Opinion  of  the  Court  [243  Fa. 

200  feet  to  its  month,  but  that  the  way  was  somewhat  ob- 
structed by  debris,  and  by  a  pool  of  water.  The  plain- 
tiff was,  however,  removed  throngh  the  month  of  the 
tunnel  after  the  injury.  It  also  appeared  that  in  the 
course  of  the  work  the  workmen  made  repeated  use  of 
the  short  pipes  through  the  wall,  such  as  that  which 
brought  about  the  accident  to  plaintiff  in  passing  in  and 
out  of  the  tunnel.  There  was  evidence  tending  to  show 
that  the  superintendent  had  forbidden  such  use  as  dan- 
gerous, but  nothing  to  show  that  he  had  ever  given  any 
such  warning  to  Clark,  nor  did  it  appear  that  when  he 
saw  Clark  pass  through  just  before  the  accident  he  gave 
him  any  warning  not  to  come  back  in  that  way. 

It  was  conceded  by  both  sides  that  the  liability  of 
defendant  must  be  determined  by  the  law  of  Ontario, 
where  the  accident  occurred.    At  the  trial  counsel  for 
defendant  contended  that  under  the  evidence,  it  was  the 
negligence  of  Anesty,  the  superintendent,  in  sending 
Clark  into  danger  that  caused  the  injury,  and  that  under 
the  law  of  Ontario  he  was  a  fellow-servant  with  Clark, 
for  whose  negligence  the  defendant  was  not  liable.    The 
trial  judge  charged  the  jury,  that  if  they  found  the  in- 
jury resulted  from  Anesty's  negligence  in  supervising 
and  directing  the  work,  there  could  be  no  recovery  under 
the  Canadian  law,  except  in  two  instances.    One  was  in 
case  of  failure  of  defendant  to  delegate  to  the  superin- 
tendent the  duty  of  warning  or  instructing  the  em- 
ployees against  danger.    The  other  was  in  case  of  failure 
to  provide  a  reasonably  safe  place  for  the  employees  in 
which  to  work.    He  said  to  the  jury,  that  if  the  duty  to 
warn  and  instruct  was  delegated  to  Anesty,  and  he 
failed  to  carry  out  the  instruction,  that  was  the  end  of 
the  case  and  there  could  be  no  recovery.    It  was  only  in 
case  the  jury  should  find  that  defendant  had  failed  to 
delegate  to  its  superintendent  the  duty  to  give  warning, 
or  had  failed  to  furnish  a  reasonably  safe  place  to  work, 
and  that  failure  in  either  of  these  respects  had  caused 
the  injury,  that  there  could  be  a  recovery  by.  the  plain- 
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tiflf.  TUb  was  the  construction  placed  by  the  trial  judge 
upon  the  Canadian  law,  as  given  by  him  to  the  jury  to 
be  applied  to  the  facts  as  they  should  find  them.  The 
question  of  contributory  negligence  upon  the  part  of 
plaintiff  was  also  submitted  to  the  jury.  The  trial  re- 
sulted in  a  verdict  for  the  plaintiff  in  the  sum  of 
120,375.14.  Motions  for  a  new  trial  and  for  judgment 
notwithstanding  the  verdict  were  overruled,  and  judg- 
ment was  entered  on  the  verdict.  Defendants  have  ap- 
pealed. From  the  testimony  of  expert  witnesses  called 
on  behalf  of  plaintiff  and  defendant,  and  from  the  de- 
cisions of  the  Canadian  courts  which  they  cited,  it  was 
shown  that  under  the  Canadian  law,  an  employer  is 
bound  only  to  provide  competent  servants,  and  having 
done  so,  is  not  liable  to  other  employees  for  the  negli- 
gence of  a  fellow-servant,  and  this  without  regard  to  the 
position  occupied.  This  is  in  accordance  with  the  de- 
cision in  Wilson  v.  Merry,  L.  B.  1  Scotch  &  Div.  App. 
(H.  L.)  326.  The  trial  judge  therefore  very  properly 
instructed  the  jury  that  there  could  be  no  recovery  in 
this  case,  based  upon  the  negligence  of  Anesty,  the 
superintendent  But  from  the  case  of  Ainslie  Mining  & 
By.  Co.  V.  McDougall,  42  Can.  Sup.  Ct.  420,  it  appears 
that  the  duty  of  the  master  to  provide  a  reasonably  safe 
place  to  work,  and  reasonably  safe  instrumentalities,  is 
recognized  by  the  law  of  Canada,  and  further  that  this 
duty  may  not  be  delegated,  and  the  responsibility  for  its 
performance  rests  upon  the  master.  The  court  below 
was  therefore  right  in  holding  that  it  was  for  the  jury  to 
determine  in  the  present  case  whether  defendant  had 
performed  this  duty,  and  if  not  whether  its  failure  in 
this  respect  was  the  cause  of  plaintiff's  injuries.  The 
latter  was  when  injured  acting  under  the  direction  of 
the  superintendent,  and  according  to  the  testimony  of 
at  least  two  witnesses,  was  ordered  to  go  through  the 
pipe.  Before  issuing  such  an  order  it  was  the  duty  of 
the  ^nployer  to  see  that  the  pipe  was  in  safe  condition 
to  be  used  for  passage  by  an  employee.    It  was  not, 
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however,  in  a  safe  position  and  had  not  been  for  two 
weeka,  and  as  a  consequence  it  fell  and  injured  the  plain- 
tiff. These  iacts  bring  the  case  within  the  principle  of 
the  Canadian  law  as  illustrated  in  the  authority  abo?e 
cited.  But  it  is  argued  that  the  rule  requiring  the  pro- 
vision of  a  safe  place  to  work  and  safe  instrumentalities 
does  not  apply  here,  because  as  is  suggested,  the  acci- 
dent occurred  during  the  progress  of  the  work.  No 
Canadian  authority  is  cited  in  support  of  this  conten- 
tion, but  counsel  rely  on  our  own  cases.  These,  however, 
rest  upon  the  fact  that  injury  occurred  during  continu- 
ally changing  conditions,  which  necessarily  exposed  the 
workman  to  the  risk  of  injury,  such  as  digging  a  ditch, 
excavating  in  a  quarry,  or  constructing  a  high  building. 
Where  the  environment  is  constantly  changing,  the  lia- 
bility of  the  employer  cannot  reasonably  be  extended  to 
every  passing  risk  from  a  temporary  cause.  The  facts 
in  this  case  do  not  bring  it  within  that  class  of  cases.  It 
was  necessary  that  the  defendant's  employees  should 
pass  in  and  out  of  the  tunnel  from  the  engine  room,  and 
the  testimony  tends  to  show  that  they  used  the  large 
short  pipes  extending  through  the  wall,  as  passage  ways. 
The  witness.  Nelson,  testified  that  Anesty  himself,  the 
superintendent,  used  them  for  that  purpose.  And  the 
plaintiff  testified  that  Anesty  directed  him  to  go  through 
the  pipe  which  fell.  Under  these  circumstances,  it  was 
plainly  the  duty  of  defendant  to  see  that  the  pipes  were 
securely  placed,  and  in  safe  condition  for  use.  Instead 
of  discharging  this  duty,  the  pipe  in  question  was  inse- 
curely placed  in  the  first  instance  and  was  permitted  to 
remain  in  an  unstable  position  for  two  weeks,  until  the 
accident  occurred.  Had  the  pipe  fallen  upon  an  em- 
ployee while  engaged  upon  the  floor  of  the  tunnel,  the 
liability  of  defendant  would  hardly  be  doubted.  That  it 
fell  while  being  used  as  a  passageway  under  Anesty's 
direction,  does  not  alter  the  situation  in  this  respect 
The  Canadian  cases  sustain  this  view.  In  Fairweather 
V.  Electric  Co.,  10  Dom.  L.  B.  130  (1913),  the  plaintiff's 
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hndtondy  an  employee  of  defendant,  was  drowned  while 
engaged  in  cutting  ice  and  debria  which  had  fonned  on 
and  over  the  apron  of  a  dniceway,  leading  from  de- 
fendant's power-honse  through  the  wing-dam,  from  the 
forebay  to  the  rirer.  He  was  acting  in  pursuance  of 
defendant's  orders  and  the  n^;ligence  all^[ed  was  in  not 
providing  guard-rails  along  the  wing-dam  and  the  fore- 
bay.  These  might  have  preroited  the  accident  The 
defendant  was  held  to  have  been  n^ligent  in  this  re- 
spect, and,  therefore,  liable  for  the  death  of  plaintiff's 
husband. 

In  Yelad7  y.  Power  Co.,  25  West  Law  Bepr.  (Can.) 
69  (1913),  plaintiff  was  injured  by  the  falling  of  an  in- 
secure pole,  belonging  to  defendant,  when  engaged  in 
stringing  wires  upon  it  for  one  Lockwood,  who  was 
working  under  a  contract  with  defendant  Judgment 
for  plaintiff  was  affirmed. 

In  Scotney  y.  Smith,  21  West  Law  Bepr.  (Can.)  287 
( 1912 ) ,  the  syllabus  reads :  ''The  plaintiff,  a  bricklayer, 
was  working  for  the  defendants  in  the  ordinary  course 
of  his  employment,  laying  bricks  to  form  the  walls  of  a 
building,  when  the  partly  built  wall  upon  which  he  was 
standing  fell,  and  he  fell  to  the  ground  with  it  and  was 
injured.  Held  upon  the  eyidence,  in  an  action  for  dam- 
ages for  his  injuries,  that  the  wall  fell  because  of  the 
neglect  of  defendant's  seryants  in  charge  of  the  work 

fully  to  back  up  each  course  of  bricks  laid, and 

held,  upon  this  state  of  facts,  that  the  defendants  were 

liable  for  negligence  in  the  method  adopted It  was 

the  duty  of  the  defendants  to  proyide  fit  and  proper 
places  for  the  workmen  to  work  in  and  a  fit  and  proper 
system  and  suitable  materials;  there  was  a  breach  of 
tliis  duty;  the  plaintiff  did  not  consent  to  take  the  risk 
brought  about  by  that  breach*  Ainslie  Mining  &  By.  Co. 
y.  McDougall,  42  Can.  Sup.  Ct  fiO,  424;  Lindsay  y. 
Davidson,  19  West  Law  Bepr.  433,  436,  and  Smith  y. 
Baker,  L.  It  (1891)  A.  C.  326,  followed.'' 

It  was  also  shown  by  tiie  expert  witnesses  who  testi- 
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fled  as  to  the  proTisions  of  the  Canadian  law  applicable 
to  this  case,  that  under  the  commcm  law  of  Ontario^  it 
is  the  duty  of  an  employer  to  instruct  and  warn  an  in- 
experienced or  incompetent  employee.  But  it  appeared 
also  that  this  duty  may  be  delegated,  and  if  the  delega- 
tion be  to  a  competent  person,  the  master  will  not  be 
liable  for  failure  to  give  proper  warning  and  instruc- 
tions by  the  person  to  whom  the  duty  was  delegated. 
The  trial  judge  submitted  to  the  jury  the  question 
whether  the  defendant  had  properly  warned  the  plaintiff 
of  danger  in  the  use  of  the  pipe,  or  had  delegated  to 
Anesty  the  duty  of  giving  the  warning.  Its  action  in  so 
doing  is  made  the  subject  of  complaint  in  the  fourth 
and  fifth  assignments  of  error.  Plaintiff  was  eighteen 
years  of  age,  and  was  without  experience  in  the  work  of 
pipe  fitting,  and  was  without  knowledge  of  the  danger 
attending  the  particular  task  to  which  he  was  set  He 
was  entitled  to  warning  of  any  danger  to  which  he  would 
necessarily  be  exposed.  The  testimony  shows  that  no 
warning  was  given  directly  by  defendant,  and  that  the 
duty  of  instruction  was  not  delegated  to  Anesty  or  to 
any  one  else.  Anesty  testified  that  he  had  no  instruc- 
tions to  warn  plaintiff  or  any  of  the  workmen,  and  said 
that  while  he  warned  other  workmen  not  to  use  the  pipe, 
he  did  not  give  plaintiff  any  such  warning.  We  see  no 
error  in  submitting  to  the  jury  the  question  of  whether 
the  duty  of  defendant  to  give  warning  was  performed  or 
delegated  to  some  one  to  act  for  it.  The  submission  was 
in  accordance  with  the  decisions  in  Toung  y.  Mfg.  Co., 
L.  B.,  2  K.  B.  Diy.  (1907)  646,  and  in  Canadian  North* 
em  By.  v.  Anderson,  46  Can.  Sup.  Ct  355. 

Counsel  for  appellant  argue  that  counsel  for  plaintiff 
was  permitted  to  shift  his  ground  during  the  trial  from 
a  charge  of  n^ligence  in  Anesty  as  vice-principal  to  the 
direct  n^ligence  of  defendant  This  may  be  so,  but  the 
negligence  charged  in  the  statement  of  claim  was  failure 
to  provide  a  safe  place  to  work  and  safe  appliances,  and 
failure  to  warn  and  instruct  the  plaintiff.    This  would 


Digitized  by 


Google 


CLARE  V.  BEST  HFG.  CO.,  Appellant.  361 

1914.]  Opinion  of  the  Oourt 

be  defendant's  own  negligence^  and  not  merely  that  of 
the  alleged  vice-principal  Anesty.  In  so  far  as  the  state- 
ment went^  there  might  have  been  recovery  for  the  negli- 
gence of  Anesty^  as  vice-principal,  or  for  defendant's 
own  neglect  But  the  court  below  properly  ruled  that 
mider  the  law  of  Ontario  no  recovery  could  be  had  on 
the  former  ground,  but  submitted  the  question  of  de- 
fendant's own  negligence.  We  see  nothing  wrong  in 
this  view.  Plaintiff  was  allowed  to  amend  his  statement 
by  striking  out  claims  under,  and  all  reference  to,  the 
statutes  of  Ontario  and  the  Dominion  of  Canada;  but 
the  statement  continued  to  disclose  a  good  cause  of 
action,  and  one  which  had  been  included  from  the  first. 
The  motion  to  amend  was  called  out  by  the  request  of 
defendant's  counsel  that  plaintiff  should  elect  whether 
to  proceed  under  the  common  law  or  under  the  statute. 

The  question  as  to  the  amount  of  the  verdict,  and  as  to 
whether  or  not  it  was  excessive,  was  carefully  consid- 
ered by  the  court  below  in  passing  upon  the  motion  for 
a  new  trial.  He  took  into  consideration  the  terrible  ex- 
tent of  the  injury  to  plaintiff,  and  its  effect  upon  him  as 
shown  by  his  present  condition,  and  with  regard  to  his 
future.  The  reasons  given  by  the  trial  judge  for  refus- 
ing to  disturb  the  verdict  seem  to  us  persuasive.  They 
certainly  indicate  no  abuse  of  discretion  in  refusing  to 
grant  a  new  trial  on  the  ground  that  the  verdict  was  ex- 
cessive in  amount 

The  assignments  of  error  are  all  overruled,  and  the 
judgment  is  affirmed. 


Mulligan  v.  Homestead  Borough,  Appellant 

Negligence  —  Baroughe  —  Dangerous  eidewalks  —  Barbed  vnre 
fence — Infante — Contributory  negl%gence-~Caee  for  jury. 

1.  The  measure  of  a  child's  responsibility  for  his  own  injuries 
in  an  accident  caused  by  negligence  is  his  capacity  to  see  and 
appreciate  danger,  and  while  the  measure  varies  with  each  addi- 
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tional  jear,  the  standard  is  the  ayerage  capacity  of  others  of  his 
age  and  intelligence. 

2.  Li  an  action  against  a  borough  to  recover  damages  for  per 
sonal  injuries  sustained  by  the  plaintiff,  a  girl  eleven  and  a  half 
years  old,  as  the  result  of  coming  in  contact  with  the  loose  ends 
of  a  barbed  wire  fence  extending  over  a  narrow  sidewalk  upon 
which  plaintiff  was  walking  in  the  dusk  of  evening,  where  the  neg- 
ligence of  the  defendant  was  admitted,  but  it  was  contended  that 
plaintiff  was  guilty  of  contributoiy  negligence  in  using  such  side- 
walk, when  a  safe  and  convenient  way  on  another  street  was 
opened  to  her,  the  court  did  not  err  in  submitting  the  case  to  the 
jury  under  an  instruction  to  the  effect  that  the  child  should  be 
held  only  to  the  degree  of  care  that  was  ordinarily  to  be  expected  of 
a  child  of  her  age. 

Argued  Oct.  29, 1913.  Appeal,  No.  240,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Nov.  T.,  1911,  No.  149,  on  yerdict  for  plaintiffs  in  case 
of  Eleanor  Mulligan,  a  minor,  by  her  father  and  next 
friend,  Thomas  F.  Mulligan,  and  Thomas  F.  Mulligan  v. 
Borough  of  Homestead.  Before  Fell,  G.  J.,  Bbown, 
PoTTBR,  Elkin  and  Stbwabt,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  Injuries. 
Before  Shafbb,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  C5ourt. 

Verdict  for  Eleanor  Mulligan  for  f9,600  and  for 
Thomas  F.  Mulligan  for  9400.  The  court  entered  judg- 
ment for  defendant  n.  o.  v.  as  against  Thomas  F.  Mulli- 
gan and  entered  judgment  on  the  verdict  in  favor  of 
Eleanor  Mulligan.    Defendant  appealed. 

Error  assigned,  among  others,  was  in  refusing  to 
direct  a  verdict  for  defendant  and  to  enter  judgment  for 
defendant  n.  o.  v. 

Thimas  F.  Garratmn,  with  him  Harry  E.  McWJUnnej/, 
for  appellant 
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Meredith  B.  MarshiUl,  with  him  Rody  P.  Marstiall,  for 
appellee. 

Per  Cubiam,  January  5, 1914 : 

The  negligence  of  the  defendant  in  permitting^  for 
many  months,  the  loose  ends  of  a  barbed  wire  fence  to 
extend  oyer  a  narrow  sidewalk  of  a  borough  street  was 
not  denied  at  the  trial.  The  main  ground  of  defense 
was  that  the  plaintiffs  were  negligent  in  walking  on 
the  sidewalk  in  the  dusk  of  the  evening,  with  knowledge 
of  the  condition  of  the  fence,  when  a  safe  and  conyen- 
ient  way  on  another  street  was  open  to  them.  The 
learned  trial  judge  found  that  this  defense  was  sus- 
tained as  to  Thomas  Mulligan,  the  father,  who  had  used 
the  street  daily,  and  entered  judgment  against  him  non 
obstante  veredicto.  His  daughter,  the  other  plaintiff, 
who  suffered  the  entire  destruction  of  an  eye  by  coming 
into  contact  with  the  wire  was  eleven  years  and  six 
months  of  age.  The  instruction  as  to  her  was  that  she 
should  be  held  to  only  the  degree  of  care  that  was  ordi- 
narily to  be  expected  of  a  child  of  her  age.  This  instruc- 
tion was  clearly  right.  The  measure  of  a  child's  respon- 
sibility in  his  capacity  to  see  and  appreciate  danger  and 
while  the  measure  varies  with  each  additional  year,  the 
standard  is  the  average  capacity  of  others  of  his  age  and 
intelligence:  Kehler  v.  Schwenk,  144  Pa.  348.  We  find 
no  merit  in  the  assignments  of  error. 

The  judgment  is  affirmed. 


Crelier  v.  Mackey,  Apx)ellant. 

Cantract8-—C<msirueHon — Evidence — Parol  evidence  rule— Bind' 
ing  inehueiiane. 

L  The  plain  terms  of  a  written  contract  cannot  be  varied  by  oral 
endence,  where  there  is  no  offer  to  prove  that  there  has  been  any 
fraud,  accident  or  mistake  in  tiie  execution  of  the  agreement.  The 
meaning  of  the  parties  to  the  agreement  is  conclusively  presimied 
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to  have  been  set  forth  in  its  written  words,  and,  in  the  absence  of 
ambiguity^  it  is  for  the  court  to  construe  it. 

2.  Where  plaintiff  and  defendant  signed  an  agreement  on  die 
letter  head  of  a  corporation  and  there  is  nothing  on  the  face  of 
such  agreement  to  indicate  that  the  defendant  did  not  intend  to 
be  personally  bound,  the  court  does  not  err  in  refusing  an  offer  to 
show  that  the  defendant  had  executed  the  contract  as  the  represent- 
ative of  the  corporation  and  that  this  fact  was  known  to  the  plain- 
tiff at  the  time  the  contract  was  executed. 

Argued  Oct.  29,  1913.  Appeal,  No.  204,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
First  T.,  1911,  No.  113,  on  verdict  for  plaintiflE  in  case 
of  Charles  F.  Crelier  y.  Thomas  B.  Mackey.  Before 
Fell,  C.  J.,  Bbown,  Pottbb,  Elkin  and  Stewart,  JJ. 
Affirmed. 

Assumpsit  on  written  contract.    Before  Evans,  J 
The  contract  was  as  follows : 

'^Thomas  B.  Mackey  Baking  (Company. 

^TrrrsBUBGH,  Pa.,  Feb.  23d,  1905. 
^'An  agreement  between  Chas.  F.  Crelier  and  Thomas 
B.  Mackey,  President  of  the  Thomas  B.  Mackey  Baking 
Co.,  in  consideration  of  getting  the  dividends  on  910,000 
worth  of  Common  stock  when  dividends  are  declared, 
and  a  salary  of  9200  per  month. 

^^I  hereby  bind  myself  to  accept  the  position  as  fore- 
man of  the  Thomas  B.  Mackey  Baking  Company  for  five 
(5)  years,  and  agree  to  report  for  duty  not  later  than 
August  1st,  1905,  Mr.  Mackey  agreeing  to  protect  me  to 
the  extent  of  91^00  on  my  twenty-five  (25)  shares  of 
Ward-Mackey  Company's  common  stock. 

"Mr.  Mackey  further  agrees  to  pay  Mr.  Crelier  in 
cash  the  sum  of  91400  in  five  (5)  years  from  the  above 
date. 

'^(Signed)     Chas.  F.  Cbeuhr. 
"Thos.  B.  Mackhy.'' 
'Witnessed, 

"M.  Fagan/' 
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Other  facts  appear  by  the  opinion  of  the  Supreme 
Court. 

Verdict  for  plaintiff  by  direction  of  the  court  for 
|1,638  and  judgment  thereon.    Defendant  appealed. 

Errors  assigned  were  the  first  assignment  referred  to 
in  the  opinion  of  the  Supreme  Court  and  in  directing  a 
yerdict  for  plaintiff. 

Walter  M.  Lindsay,  with  him  Clarence  Burleigh  and 
WUliam  A.  ChaXlener,  for  appellant. 

Thomas  Brown,  of  Brovon  d  Stewart,  for  appellee. 

Opinion  bt  Mb.  Justice  Bbown,  January  5, 1914 : 
Though  the  agreement  in  this  case  was  written  on  a 
letterhead  of  the  Thomas  B.  Mackey  Baking  Company^ 
and  Thomas  B.  Mackey,  the  appellant,  is  therein  de- 
scribed as  president  of  that  company,  it  is  not  a  contract 
between  the  said  company  and  the  appellee,  nor  is  there 
anything  in  it  showing  an  intention  of  the  parties  to  it 
that  Grelier,  the  appellee,  should  look  to  the  company 
for  payment  of  the  sum  for  which  he  sues.  Mackey,  as 
an  individual,  agreed,  without  condition,  in  a  separate 
clause  of  the  contract,  that  he  would  pay  the  appellee 
f  1,400  five  years  from  August  1, 1906,  and  to  the  agree- 
ment he  appended  his  individual  signature,  without 
adding  anything  thereto  to  indicate  that  he  did  not 
intend  to  be  personally  bound.  As  the  agreement  is  free 
from  all  ambiguity,  it  was  for  the  court  to  construe  it, 
and  it  was  properly  construed  to  be  the  personal  obliga- 
tion of  the  appellant. 

The  disallowed  offer,  which  is  the  subject  of  the  first 
assignment  of  error,  was  to  show  that  the  agreement  was 
not  what  it  clearly  purported  to  be,  but  that  the  appel- 
lant had  executed  it  as  the  mere  representative  of  the 
Thomas  B.  Mackey  Baking  Company,  and  that  this  fact 
was  known  to  the  appellee  at  the  thne  it  was  executed. 
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If  the  offer  had  been  allowed/ permicttdon  would  ha?e 
been  given  the  defendant  to  vary  and  contradict  the 
terms  of  a  plain  contract  and  to  substitnte  for  it  another, 
upon  which  the  appellee  would  hare  no  cause  of  action 
against  the  appellant.  With  no  averment  in  the  affidavit 
of  defense,  and  with  no  offer  on  the  trial  to  prove  that 
there  had  been  any  fraud,  accident  or  mistake  in  the 
execution  of  the  agreement,  its  plain  terms  were  not  to 
be  radically  changed  by  parol :  Hunter  v.  McHose,  100 
Pa.  38;  Wodock  v.  Bobinson,  148  Pa.  503;  Erueger  v. 
Nicola,  205  Pa.  38 ;  Lowry  v.  Boy,  238  Pa.  9.  The  mean- 
ing of  the  parties  to  the  agreement  is  conclusively  pre- 
sumed to  have  been  set  forth  in  its  written  words,  and, 
as  they  speak  for  themselves,  their  meaning  was  for  the 
trial  judge. 
Judgment  affirmed. 


Balewski,  Appellant,  v.  Carnegie  Steel  Ck>. 

Negligence—Master  and  servant — Fellow  servants — Explosion^ 
Nonsuit. 

1.  An  employer  cannot  be  expected  to  stand  by  during  the  prog^ 
ress  of  the  woriL  to  guard  against  danger  from  the  Allure  of  some 
worianan  to  do  his  part 

2.  In  an  action  against  a  steel  manufacturing  company  to  le- 
cover  damages  for  personal  injuries  caused  by  the  explosion  of  a 
converter  used  in  the  making  of  steel,  it  appeared  that  at  a  certain 
stage  in  the  process  it  was  customaiy  to  pour  water  into  the  con- 
verter and  that  no  explosion  had  ever  occurred  before;  that  it 
was  considered  entirely  safe  so  to  do,  provided  the  water  was  Uown 
out  or  reduced  to  steam  before  raising  the  vessel  to  a  perpendicular 
position.  All  the  facilities  for  doing  the  work  in  the  customary 
way  were  provided  and  except  as  it  might  be  inferred  from  the 
fact  that  the  explosion  occurred  there  was  nothing  to  show  that 
water  remained  in  the  x^onverter  when  it  was  raised  to  a  vertical 
position.    Held,  that  a  compulsory  nonsuit  was  proper. 

Argued  Oct  29,  1913-  Appeal,  No.  36,  Oct  T.,  1913, 
by  plainti£f,  from  order  of  C.  P.  No.  4,  Allegheny  Ga, 
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Third  T.^  1909^  No.  352,  refiudng  to  take  off  a  compul- 
sory nonsuit  in  case  of  Albert  Balewski,  plaintiff,  after- 
wards substituted  to  Mary  A.  Balewski,  Administratrix 
of  Albert  Balewski,  deceased,  y.  Carnegie  Steel  Com- 
pany, a  corporation.  Before  Fell,  C.  J.,  Brown,  Pot- 
Tm^  Elkin  and  Stbwast,  J  J.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Caenahan,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  trial  judge  entered  judgment  of  compulsory  non- 
suit which  the  court  in  banc  subsequently  refused  to 
take  off.    Plaintiff  appealed. 

Error  assigned,  among  others,  was  the  refusal  to  take 
off  the  nonsuit. 

Dennis  JE.  Behen,  for  appellant 

John  J.  Heard,  with  him  Reed,  Smith,  Shaw  d  Beat, 
and  Wm.  A.  Seifert,  for  appellee. 

Opinion  bt  Mb.  Justiob  Pottbb,  January  5, 1914 : 
This  is  an  appeal  from  the  refusal  of  the  court  below 
to  take  off  a  judgment  of  compulsory  nonsuit.  The  de- 
fendant ccHnpany  was  charged  with  negligence  in  the 
method  of  operating  a  Bessemer  converter,  used  in  the 
process  of  making  steel  at  its  works.  From  the  testi- 
mony it  appears  that  at  a  certain  stage  in  the  process  it 
was  customary  to  pour  water  into  the  converter.  As  the 
trial  judge  says  in  his  opinion,  ^^such  had  been  the  prac- 
tice at  these  works  for  at  least  a  year,  and  perhaps  four 
years  prior  to  the  explosion ;  and  it  does  not  appear  that 
any  explosion  had  ever  occurred  before.  It  does  not 
appear  that  the  use  of  water  with  which  to  cool  the  con- 
verter was,  of  itself,  dangerous,  but  on  the  contrary  it 
was  considered  entirely  safe  provided  the  water  was 
blown  out  or  reduced  to  steam  before  raising  the  vessel 
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to  a  perpendicular  position.  Otherwise  it  was  consid- 
ered dangerous."  It  seems  that  in  this  case  the  con- 
Terter  exploded  after  being  raised  to  a  vertical  position. 
But  except  as  it  may  be  inferred  from  the  fact  that  the 
explosion  occurred,  there  was  nothing  to  show  that 
water  remained  in  the  converter  when  it  was  raised 
from  the  horizontal  to  the  vertical  position.  If  this  was 
the  case,  it  was  the  fault  of  the  men  in  charge  of  the 
converter.  There  was  nothing  however  to  show  any  de- 
parture from  the  usual  and  ordinary  practice  in  the  use 
of  the  converter.  We  agree  with  the  trial  court,  that  the 
case  is  bare  of  evidence  tending  to  show  any  failure  of 
duty  upon  the  part  of  the  defendant  company.  All  the 
facilities  for  doing  the  work  in  the  customary  way,  were 
provided.  The  air  blast  was  turned  on  seemingly  for  the 
usual  time  and  in  the  usual  way  prior  to  raising  the 
converter,  with  the  presumed  effect  of  blowing  out  of 
the  converter  any  remaining  water.  Possibly  a  closer 
inspection  of  the  condition  of  the  converter  might  have 
shown  some  water  remaining  in  it.  But  for  any  lack  of 
attention  of  this  nature  upon  the  part  of  the  workmen 
to  whom  the  execution  of  this  particular  duty  was  as- 
signed, the  defendant  company  could  not  be  held  re- 
sponsible. The  employer  cannot  be  expected  to  stand  by 
during  the  progress  of  the  work  to  guard  against  danger 
from  the  failure  of  some  workman  to  do  his  part  The 
evidence,  however  does  not  iu  this  case  show  any  such 
failure.  The  direct  cause  of  the  accident  did  not  appear. 
We  think  the  action  of  the  court  below  was  justified 
by  the  evidence,  and  its  refusal  to  take  off  the  judgment 
of  compulsory  nonsuit  is  affirmed. 


Digitized  by 


Google 


BUBKHABD,  Appellant,  v.  PBNNA.  WATER  CO-  369 
1914.]  SjUabuB— Statemflnt  of  Facts. 

Borkhard,  Appellant^  v.  Pennsylyania  Water  Go. 

Practice,  Supreme  Court — Appedh — Aerignmenis  of  error— De' 
feciive  assignments. 

1.  Assignments  of  error  constitute  an  essential  part  of  the  plead- 
ings before  the  Supreme  Court  and  as  such  must  be  so  complete  in 
thfimselyes  as  not  to  require  reference  to  other  parts  of  the  record; 
an  assignment  charging  error  in  the  order  of  the  court  below  OTcr- 
mling  exceptions  to  a  bond  filed  in  condemnation  proceedings  is  in. 
palpable  disregard  of  rule  26,  where  it  fails  to  show  the  character 
of  the  bond  filed  or  what  exceptions  were  taken  thereto. 

Water  companies — Eminent  domain — Bond  to  secure  damages — 
Evidence — Witnesses — Experts. 

2.  On  appeal  from  an  award  of  a  jury  of  view  in  proceedings  to 
condemn  property  for  the  use  of  a  water  company,  exceptions  to 
the  bond  filed  to  secure  the  payment  of  damages,  which  complained 
that  no  effort  was  made  to  agree  with  the  owners  of  the  property 
as  to  the  amount  of  damages  sustained  are  properly  dismissed,  as 
the  filing  of  the  bond  is  eridenoe  of  the  inability  of  the  parties  to 
agree  on  the  damages. 

8.  The  court  makes  no  error  in  such  case  in  refusing  to  allow 
an  expert  witness  called  by  the  plaintiffs  to  giro  his  opinion  as  to 
the  Talue  of  land  taken  where  the  witness  on  cross-examination 
and  in  reply  to  a  question  by  the  court,  stated  that  he  did  not  have 
and  did  not  pretend  to  haye  any  knowledge  of  the  maricet  Talue  of 
the  land  taken  or  of  the  value  of  the  land  in  its  vicinity. 

Argued  Oct  30, 1913.  Appeal,  No.  219,  Oct  T.,  1913, 
by  plaintiflf,  from  judgment  of  C.  P.  Allegheny  Co.,  Oct. 
T.,  1911,  No.  909,  on  Terdict  for  plaintiff  in  case  of  Wal- 
bnrga  J.  Burkhard,  Josephine  Friday  and  Mary  A. 
Saupp  V.  Pennsylvania  Water  Company.  Before 
Brown,  Pottbr,  Elkin,  Stbwart  and  Mosohziskbb,  J  J. 
Affirmed. 

Appeal  from  award  of  viewers  in  condemnation  pro- 
ceedings.   Before  Beid,  J. 

From  the  record  it  appeared  the  court  excluded  the 
testimony  of  L.  C.  Chapin,  a  hydraulic  engineer,  as  to  his 
Vol.  ooxun— 24 
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opinion  r^;arding  the  yalne  of  the  land  taken*  Other 
facta  appear  by  the  opinion  of  the  Supreme  Ckinrt 

Verdict  for  plaintUfs  for  fl4^600  and  judgment 
thereon.    Plaintiffs  appealed. 

Error  assigned,  among  others,  was  the  first  which  was 
as  follows :  '^The  learned  court  below  erred  in  its  order 
filed  May  12,  1909,  overruling  exceptions  to  the  bond 
as  filed,  which  order  and  exceptions  taken  tha^eto  are  as 
follows: 

''ORDSE. 

^^And  now,  to-wit,  May  12,  the  exceptions  to  the  bond 
filed  herein  are  all  overruled  excepting  the  first,  without, 
however,  passing  upon  the  merits  of  the  controvert^ 
sought  to  be  raised  l^  them  and  without  prejudice  to 
the  exceptants'  right  to  prosecute  them  in  any  other 
form,  and  the  first  exception  is  sustained  as  to  the 
amount  of  tiie  bcmd,  being  of  opinion  that  the  bead 
should  be  in  the  sum  of  f40,000,  and  bond  in  that 
amount  with  the  same  sureties  and  in  the  same  form 
will  be  approved. 

'Ter  CJuriam." 
to  which  OTder,  at  the  request  of  appellants,  the  follow- 
ing bill  of  exceptions  was  allowed  : 

^BXdPnONS. 

'^And  now,  to  wit,  June  11,  1909,  come  the  obligees, 
Walburga  J.  Burkhard,  Josephine  Friday  and  Mary 
A.  Saupp,  and  except  to  the  order  of  the  court  entered 
May  12, 1909,  in  the  above  entitled  case,  in  the  fdllowing 
prticulars : 

'^1.  Obligees  except  to  the  order  of  the  court  overrul- 
ing Exception  No.  2  to  the  sufficiency  and  approval  of 
the  bond. 

''2.  Obligees  except  to  the  order  of  the  court  overrul- 
ing Exception  No.  3  to  the  feufflcimcy  and  approval  of 
the  bond. 
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"3.  Obligees  except  to  the  order  of  the  court  overrul- 
ing Exception  No.  4  to  the  sufficiency  and  approval  of 
the  bond. 
(Seal)  ^^JoHN  D.  Shafbr, 

^^  Judge  C.  P.  No.  2." 

David  E.  Mitchell,  with  him  William  A.  Griffith,  for 
appellants. 

Duff  d  Garmack,  and  Gordon  d  Smith,  for  appellee, 
were  not  heard. 

Per  Curiam,  January  5, 1914 : 

This  appeal  is  by  the  plaintiffs  in  an  issue  to  deter- 
mine the  amount  of  damages  which  they  have  sustained 
by  the  taking  of  their  land  by  the  defendant  under  its 
right  of  eminent  domain.  The  first  assignment,  which 
charges  error  in  the  order  of  the  court  below  overruling 
exceptions  to  a  bond  filed,  is  in  palpable  disregard  of 
rule  26.  We  cannot  learn  from  it  the  character  of  the 
bond  filed,  or  what  exceptions  were  taken  thereto.  As- 
sigmnents  of  error  constitute  an  essential  part  of  the 
pleadings  before  us,  and  as  such  must  be  so  complete  in 
themselves  as  not  to  require  reference  to  other  parts  of 
the  record  presented  for  our  consideration:  Cessna's 
Est.,  192  Pa.  14;  North  Mountain  Water  Supply  Com- 
pany V.  Troxell^  223  Pa.  316.  We  gather  from  the 
printed  argument  of  coxinsel  for  appellants  that  the  bond 
referred  to  in  the  first  assignment  was  to  secure  the  pay- 
ment of  damages  for  land  taken  by  the  appellee,  and  that 
the  exceptions  to  it  set  forth  that  the  appellee  had  made 
no  effort  to  agree  with  the  owners  of  the  property  as  to 
the  amount. of  damages  sustained.  But  there  is  an  ad- 
mission in  the  same  printed  brief  that  an  ineffectual 
effort  had  been  made  by  the  appellee  to  agree  with  Mrs. 
Burkhard,  one  of  the  joint  owners.  Upon  failure  to 
agree  with  her,  the  only  course  open  to  the  water  ccmi- 
pany  was  to  file  its  bond.   Aside  from  this,  however,  the 
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filing  of  the  bond  was  in  itself  evidence  of  the  inability 
of  the  parties  to  agree:  Wadhams  y.  Lackawanna  ft 
Bloomsburg  B.  B.  Company,  42  Pa.  303;  Burkhard  y. 
Pennsylvania  Water  Company,  234  Pa-  41.  The  first 
assignment  of  error  could  not,  therefore,  be  sustained, 
even  if  it  were  in  proper  form.  The  second  assignment 
is  without  merit,  and  the  remaining  six  call  for  no  dis- 
cussion. It  is  sufficient  to  say  that  the  questions  pat  to 
L.  E.  Chapin,  the  hydraulic  engineer  called  by  the  plain- 
tiffs, were  properly  disallowed  after  he  had  said,  on 
cross  examination  and  in  reply  to  a  question  by  the 
court,  that  he  did  not  have,  and  did  not  pretend  to  haye, 
any  knowledge  of  the  market  value  of  the  land  taken  or 
of  the  values  of  lands  in  its  vicinity. 
Judgment  affirmed. 


Hanick,  Appellant,  v.  Leader. 

Practice,  C.  P. — Judgment  n.  o.  «. — Point  for  binding  instruC' 
iiona^Act  of  April  22, 1905,  P.  L.  SSd—Motion  for  new  trioL 

1.  The  right  to  move  for  judgment  non  obstante  veredicto  upoa 
the  whole  record  is  given  by  the  Act  of  April  22,  1905,  P.  L.  386, 
only  to  a  party  who  has  presented  a  written  request  for  binding 
instructions  which  has  been  reserred  or  refused;  an  oral  request 
does  not  meet  the  requirements  of  the  act. 

2.  Where  at  a  trial  of  an  action  of  assumpsit  defendant  files  no 
written  request  for  binding  instructions  in  his  favor,  and  upon 
verdict  being  rendered  for  the  plaintiff  by  direction,  does  not 
move  for  a  new  trial,  but  contents  himself  with  a  motion  for  judg- 
ment non  obstante  veredicto  upon  the  whole  record,  which  is 
granted,  such  judgment  will  be  reversed  on  appeal,  and  leave  to 
file  a  motion  for  a  new  trial  will  not  be  granted,  no  such  motion 
having  been  made  or  filed  in  the  court  below.  The  Supreme  Court 
must  accept  the  record  of  a  case  on  appeal  as  it  finds  it  and  cannot 
read  into  it  what  it  does  not  contain. 

Argued  Oct  30, 1913.  Appeal,  No.  222,  Oct  T.,  1913, 
by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
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1914.]         Statement  of  Facts-'Opinion  of  the  Court 
Fourth  T.,  1908,  No.  77,  for  defendant  n.  o.  v.  in  case  of 
P.  Haniek,  agent  for  S.  Di  Simo,  and  Louis  Lucchesi,  v. 
William  J.  Leader.     Before  Brown,  Pottbb,  Elkin, 
Btewabt  and  Mosohzise:bb,  J  J.    Beversed. 

Assumpsit  to  recover  the  unpaid  balance  of  rent  from 

a  surety  on  a  lease.    Before  Frazbb,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 
Verdict   for   plaintiff   for  f2,169.20   and   judgment 

thereon.    The  court  subsequently  entered  judgment  for 

defendant  n.  o.  y. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

Marian  H.  Murphy,  with  him  Thos.  L.  Kane,  for  ap- 
pellant. 

i..  C.  Purdy,  of  Scott  d  Purdy,  for  appellee. 

Opinion  by  Mb.  JusncB  Elkin,  January  5,  1914 : 
At  the  trial  plaintiff  submitted  points  asking  for 
binding  instructions  and  a  verdict  was  directed  in  his 
fa?or.  Defendant  did  not  submit  any  points  nor  ask  for 
any  specific  instructions.  As  the  record  then  stood  de- 
fendant was  in  position  to  ask  for  a  new  trial,  or  he 
could  haye  caused  judgment  to  be  entered  on  the  yerdict 
and  taken  an  appeal  direct.  He  chose  to  file  a  motion 
for  judgment  non  obstante,  did  not  ask  for  a  new  trial, 
nor  did  he  take  any  steps  to  put  the  record  in  shape  for 
the  purpose  of  appeal.  He  stood  solely  and  alone  on  his 
motion  for  judgment  n.  o.  y.  upon  the  whole  record 
under  the  Act  of  April  22,  1905,  P.  L.  286.  In  several 
recent  cases  this  court  has  held  that  the  right  to  move 
for  judgment  non  obstante  veredicto  upon  the  whole 
record  is  only  given  to  a  party  who  has  presented  a  point 
requesting  binding  instructions  which  has  been  reserved 
or  refused:  Haley  v.  American  Agr.  Chem.  Co.,  224  Pa. 


Digitized  by 


Google 


874  HANICE,  Appellant,  v.  LEADER. 

Opinion  of  tbe  Court  [2IBPt. 

316;  Snkner  y.  Gappeau-Lemley  &  Miller  Co.,  234  Pa. 
162;  Beichner  y.  Beichner,  237  Pa.  540.  The  defendant 
did  not  present  a  point  requesting  binding  inatmctiong 
and  no  questicm  of  law  was  leaenred  at  the  trial  So 
far  as  is  disclosed  by  the  record  there  was  not  eyen  an 
oral  request  for  binding  instmctkms,  but  eyen  if  such  a 
request  had  been  made  orally,  it  would  not  haye  beei 
sufficient  to  meet  the  requirements  of  the  act :  Beichner 
y.  Beichner,  237  Pa.  640.  The  judgment  in  the  present 
case  cannot  be  affirmed  without  ignoring  the  wdl  estab- 
lished practice  and  settled  rule  as  stated  in  the  cases  just 
cited,  and  numerous  other  cases  of  similar  import  We 
see  no  escape  from  the  condusion  that  the  judgmi^it  non 
obstante  in  the  present  case  was  erroneously  entered 
and  must  be  reyersed.  Counsel  for  appellee,  eyidently 
anticipating  this  result,  suggests  that  the  record  be  re- 
mitted with  leaye  to  reinstate  the  motion  for  a  new  trial 
and  cites  as  an  authority  for  this  practice,  Hardoncourt 
y.  N.  Penn  Iron  Co.,  226  Pa.  379.  A  complete  answer 
to  this  suggestion  is  that  there  is  no  motion  for  a  new 
trial  to  be  reinstated.  No  such  motion  was  made  or 
filed  in  the  court  below,  and  we  must  assume  that  coun- 
sel chose  to  stand  upon  his  moti<m  for  judgment  n.  o.  y. 
We  must  accept  the  record  as  we  find  it  and  cannot  read 
into  it  what  it  does  not  contain. 

This  disposition  of  the  case  makes  it  unnecessary  to 
enter  into  a  discussi<m  of  the  question  rating  to  the 
liability  of  the  surety  on  the  bail  bond.  It  only  need  be 
remarked  that  we  are  not  at  all  conyinced  of  the  failure 
of  the  plaintiff  to  make  out  a  prism  facie  case.  On  the 
other  hand  we  are  strongly  inclined  to  the  yiew  that 
appellee  was  liable  as  surety  and  that  he  is  not  relieyed 
from  that  liability  for  any  of  the  reasons  set  forth  in  the 
printed  argument 

Judgment  reyersed  and  is  here  entered  for  plaintiff  on 
theyerdict 


Digitized  by 


Google 


ICATHIOT'S  ESTATE.  875 

1914.]  SyUAkofr-OpiiUGii  of  Ooort  below. 

Mathiot'8  Estate. 

(7of»imci»— JRI#^  cafUraeU—'M0n$^  Uaned  unit  om  Hhgml  con- 
kuei — Reeavfy. 

L  The  law  favors  the  oontinnanoe  of  the  marriage  relation;  it 
does  not  f ayor  divoroe.  Oontraets  having  for  their  object  the  pro- 
curement of  diToree  or  facilitating  the  procwement  thereof  are 
ilfegal  and  monej  loaned  under  tnch  centraeis  eannot  be  reeorerad. 

9.  Whare  at  the  audit  ef  an  CKecator^a  aeooimt  the  wife  of  the 
deoodant  daimed  for  monej  loaned  decedent  and  it  KffgeKnA,  that 
the  claimant  had  made  the  loan  to  enaUe  the  decedent  to  procure 
a  colluBiye  diToroe  so  that  he  mi^^t  marry  the  claimant;  that  the 
diToroe  was  procured  and  the  contemplated  marriage  entered  into, 
the  court  properlj  disallowed  the  claim. 

Argaed  Oct  81, 1918.  Appeal,  No.  2«1,  Oct.  T.,  1918, 
by  Laura  H.  Mathiot,  from  decree  of  O.  C.  Allegheny 
Co.,  April  T.,  1918,  No.  180,  dininlgring  exceptioM  to 
adjndkatUm  Ib  Estate  of  Edward  B.  MatUot,  deceased. 
Before  Fk<l,  C.  J.,  Bbowk,  Poennt,  Euon  and  Momh- 
ZI8KIIR,  J  J.   Aftrmed. 

ExceptioBfl  to  adjudication. 

Upcm  the  audit  of  the  account  MnjiW,  J.,  filed  the 
following  opinion : 

The  question  is,  whether  decedent^s  present  wife  can 
maintain  a  claim  for  f  15,900.00  received  by  him  from  her 
and  used  with  her  knowledge  l^  him  to  procure  a  di- 
vorce from  his  former  wife,  a  subsequent  marrktge  be- 
tween claimant  and  the  decedent  being  then  in  cimtem- 
plation 

THSFAOTS. 

1.  Doctor  Mathiot  was  first  married  in  1886;  fr<Hn 
this  marriage  were  bom  two  children,  a  son,  Earl,  and 
a  daughter,  Miriam;  he  was  a  physician  with  an  estab- 
lished reputation  as  a  specialist  and  having  a  practice 
estimated  worth  |25,000.00  a  year.    At  the  time  of  the 
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Beparation,  hereinafter  referred  to,  his  then  wife  was  the 
record  owner  of  what  has  been  described  as  No.  5912 
Walnut  street,  in  the  City  of  Httsburgh,  while  he  was 
the  record  owner  of  the  adjoining  property,  No.  5914; 
the  two  properties  constitute  one  large  building,  bat 
then  completely  separated  by  division  walls  and  made 
up  two  separate  residences. 

2.  In  1903,  the  claimant,  then  Mrs.  Laura  H.  Taylor 
began  to  be  Doctor  Mathiot's  patient;  for  a  short  time 
statements  were  rendered  to  her  for  professional  serv- 
ices; later  she  became  a  very  constant  and  frequent 
visitor  at  his  office ;  these  visits  were  more  personal  than 
professional;  she  remained  after  office  hours,  frequently 
leaving  with  him;  no  statements  or  bills  were  rendered 
after  this  character  of  visits  began;  their  relations  be- 
came very  friendly  and  affectionate  and  so  continued. 

3.  About  1907  a  permanent  estrangement  took  place 
between  Doctor  Mathiot  and  his  then  wife,  Katherine; 
he  refused  to  provide  for  her  and  his  children  unleast  she 
procured  an  absolute  divorce  from  him ;  she  moved  from 
this  State  and  took  up  her  residence  in  Ohio.  By  ar- 
rangement between  him  and  his  wife  a  divorce  was  to 
be  obtained  upon  the  payment  to  her  of  f  10,000.00  as 
alimony  and  f5,000.00  in  settlement  of  a  debt  he  owed 
to  her  father  or  to  her  father's  estate.  Proceedings  for 
divorce  were  instituted  in  Ohio  on  August  1,  1907,  the 
cause  alleged  was  extreme  cruelty  and  neglect;  other 
grounds  discussed  by  counsel  were  not  by  arrangement 
set  forth  in  the  libel.  By  collusive  agreement  Doctor 
Mathiot  went  to  Youngstown  in  the  State  of  Ohio,  and 
on  August  2, 1907,  accepted  service  of  the  summons;  in 
the  meanwhile,  to  wit :  in  the  early  part  of  1908,  he  gave 
up  his  house  on  Walnut  street,  took  ro<Hns  at  the  Hotd 
Lamont  adjoining  those  of  the  claimant;  their  affec- 
tionate relationship  continued,  he  giving  her  many 
presents  and  various  money  transactions  took  place  be- 
tween them. 

4.  On  February  10,  1908,  notice  was  passed  betweai 
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tbe  parties  or  their  counsel  that  Doctor  Mathiot  was 
ready  with  his  money ;  following  this,  on  February  12thy 
a  decree  of  divorce  was  obtained ;  on  February  13th,  the 
claimant  gave  the  decedent  a  check  for  f  15,000.00,  he 
stating  in  her  presence  when  the  money  was  obtained  at 
ber  bank  that  they  intended  to  be  married;  the  next 
day  the  money  was  paid  to  Mrs.  Mathiot's  counsel.  On 
the  18th  of  April  following,  the  decedent  and  the  claim- 
ant were  married. 

6.  From  the  foregoing  facts,  their  sequence,  the  rela- 
tionship of  the  parties,  and  the  weight  of  all  the  testi- 
mony, the  further  fact  is  found  that  the  claimant  knew 
that  the  f  15,000.00  she  gave  to  the  decedent  then  was  to 
be  used  in  the  procurement  of  the  divorce  from  his  first 
wife  in  order  that  she  and  Doctor  Mathiot  might  be 
married. 

6.  Shortly  after  their  marriage  the  doctor  and  the 
claimant  had  constant  quarrels  about  money  matters; 
she  demanded  interest  on  this  money  transaction,  a 
check  for  f375.00  is  offered  in  evidence  tending  to  show 
such  interest  was  paid ;  the  claimant  demands  interest 
from  the  date  when  the  money  was  advanced  without 
allowing  this  credit.  Shortly  following  Doctor  Ma- 
thiot's death  the  claimant,  in  answer  to  questions  as  to 
his  debt,  stated  she  knew  of  none  except  current  bills; 
she  did  not  then  state  that  she  had  this  claim  or  the  one 
subsequently  referred  to.  She  did,  however,  later  take 
np  the  question  of  these  claims  with  her  present  counsel, 
who  in  reasonable  time  gave  notice  of  the  same. 

THH  LAW. 

Was  the  use  of  claimant's  f  15,000.00  known  by  her 
as  the  purchase  price  between  Doctor  Mathiot  and  his 
first  wife  as  a  consideration  for  ah  absolute  divorce  col- 
Insively  obtained  between  them,  followed  by  claimant's 
marriage  to  him  in  accordance  with  their  clear  inten- 
tion, against  public  policy? 

Certain  well-known  principles  must  be  kept  in  mind 
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in  arriTing  at  a  just  ccmcluiicm.  The  law  favMS  the  eoii- 
tlnuance  of  the  marriage  relation;  it  does  not  favor  di- 
vorce; contracts  having  for  their  object  the  inrociire- 
menty  or  facilitating  the  procurement  of  diviMH^  are  ille- 
gal Claims  against  a  dead  man's  estate  based  cm  parol 
evidence  must  be  rigidly  scanned;  if  they  mlc^t  hate 
been  enforced  against  him  while  living  they  are  the  sub- 
ject of  just  suspicion;  these  princiiAes  are  ao  generally 
stated  in  text  books^  in  encyclopsediaa  of  law,  in  adjadi- 
eated  cases  including  many  in  P^msylvania,  that  spe- 
cific reference  to  a  f^w  oidy  need  be  made  in  support 
thereot 

With  special  application  to  the  facts  in  this  case,  it  is 
held  in  Noice  v.  Brown,  38  N.  J.  L.  228,  that  a  ecmtract 
of  marriage  made  by  a  man  then  married  to  take  effect 
upon  his  obtaining  a  divorce  from  his  then  wife  is  illegal 
and  void;  so  in  Leupert  v.  Shidds,  Ad  Pac  Bq^.  193. 
In  P^insylvania  it  is  well  settled  that  divorce  mast 
never  be  obtained  ^'through  levity  or  by  collusi<m": 
Hoffman  v.HoflBDftan,  SO  Pa.  417;  a  contract  b^iween  the 
husband  and  wife  priding  proceedings  in  divorce,  by 
which  she  diould  be  paid  mon^,  the  consideratiaQ  tor 
which  was  that  she  diould  not  oppose  the  divorce  is  void : 
£ilbom  V.  Field,  78  Pa.  194.  A  bond  to  fticiMtate  di- 
vorce proceedings  cannot  be  collected :  Sampson  v.  Ores- 
son,  6  Philadelphia  229;  contracts  prejudicial  to  the 
convenience  and  welfare  of  the  public  must  not  be  en- 
forced, no  matter  how  flagrant  and  malicious  the  breach 
of  it  by  one  of  the  parties:  Irvin  v.  Irvin,  169  Pa.  629. 

Whether  courts  will  refuse  to  enforce  such  contracts 
or  leave  the  parties  where  they  have  placed  themselvea 
depends  upon  the  circumstances;  as  between  themsdvea 
it  is  a  well  recognised  policy  orffinarily  to  leave  the  pa^ 
ties  alone,  but  when  it  concerns  others,  as  in  this  case, 
the  public  to  wh(Mn  the  sanctity  of  the  marriage  relation 
is  one  of  the  most  important  considerations  of  Ufe,  and 
the  children  of  Doctor  Mathiot,  who  by  the  allowance  of 
this  illegal  claim,  are  largdy  depri^  of  their  patri- 
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monj  iB  their  father'*  estate,  the  condderatioii  is  of  an 
entirely  different  character. 

As  early  as  in  CoUins  y.  Blantem,  2  Wilson  841,  de- 
cided in  1765,  a  vicions  consideration  strikes  at  the  con- 
tract itself  and  destroys  its  legal  entity;  it  is  imma- 
terial whether  the  contract  be  to  stifle  a  proaecutioii  tor 
perjury,  as  tiierein  set  forth,  or  to  enter  into  a  contract 
for  marriage  by  one  already  married,  as  set  forth  in 
Kilbom  y.  Field,  78  Pa.  194,  it  is  based  on  iniquity;  its 
allowance  would  be  to  fayor  that  which  is  highly  im- 
politie,  scandalous,  and  necessarily  illegal;  it  is  against 
the  security  of  society  and  good  morals. 

Applying  these  principles  to  the  facts  in  this  case, 
wherein  without  the  shadow  of  a  doubt  this  claimant 
knew  that  her  money  was  being  used  to  procure  a  col- 
lufldye  diyorce  and  her  purpose  was  marriage  with  Doc- 
tor Mathiot,  it  is  immaterial  whether  the  amount  was 
the  price  she  was  wUling  to  pay  for  her  husband  or 
whether  it  was  a  loan;  whether  her  relations  with  the 
decedent  were  the  instigating  cause  or  the  result  of  the 
estrangement  between  the  husband  and  his  former  wife; 
she  was  the  actiye  participant  therein,  and  her  money 
opened  the  door  for  her  marriage,  the  consummation  of 
which  was  impossible  so  long  as  there  was  no  diyorce; 
this  money  used  as  found  by  the  facts  cannot  be  recoy- 
ered  back:  Waugh  y.  Beck,  114  Pa.  422.  The  atmos- 
phere surrounding  the  relations  of  the  claimant  and 
Doctor  Mathiot ;  the  diyinrce  and  the  money  paid  in  con- 
nection with  it  is  yitiated  and  no  competent  eyidence  has 
cleared  it  up. 

In  so  concluding,  little  consideration  is  giyen  to  the 
inconsistencies  and  c<mtradictions  that  appear  in  con- 
nection with  this  claim  such  as  the  yariation  with  re- 
spect to  the  demand  for  interest,  or  that  she  stated  after 
the  doctor's  death,  that  she  knew  of  no  claims  against  her 
husband's  estate  and  refrained  from  mentioning  what 
it  is  asserted  is  this  belated  one;  the  claim  is  refused 
wholly,  because  the  facts  clearly  bring  it  within  the  line 


Digitized  by 


Google 


380  MATHIOT'S  ESTATE. 

Opinion  of  Court  below — Opinion  of  the  Court  [243  Pa. 
of  cases  which  courts  cannot  enforce,  unless  public 
policy  and  good  morals  are  wholly  eliminated. 
The  court  dismissed  the  exceptions. 

Error  anigned,  among  others,  was  in  dismissing  the 
exceptions. 

John  0.  Wicka,  with  him  John  8.  Wetter,  for  appel- 
lant. 

Willis  F.  McCook,  with  him  Charle$  A.  Woods,  for  ap- 
pellees. 

Pbb  Curiam,  January  5, 1914: 
The  decree  of  the  Orphans'  Court  is  affirmed  on  the 
findings  of  fact  and  conclusions  of  law  by  Judge  Millbb. 


Francis  v.  Prudential  Insurance  Ck>.,  Appellant 

ContraeiS'-InsurancB  poKcies-^ansiruction — Intention — J?x- 
tended  insurance — Forfeiture — Notice — Case  for  jury. 

1.  If  there  be  ambiguity  in  the  condition  of  a  policy  of  insur- 
ance, those  conditions  are  to  be  taken  most  strongly  against  the 
insurer  and  in  favor  of  the  insured. 

2.  Where  a  policy  of  insurance  is  in  the  language  of  the  in- 
surance company  the  presumption  is  that  its  express  proyisioni 
contain  all  the  conditions  intended  to  be  imposed. 

d.  Cases  which  are  doubtful  on  their  facts  or  on  the  infer^cei 
which  may  be  drawn  from  the  facts  are  for  the  jury  and  mot  for 
the  court 

4.  In  an  action  of  assumpsit  on  a  life  insurance  policy  provid- 
ing that  if  the  policy  '%iying  lapsed  or  become  forfeited  as  aboTB^ 
is  not  surrendered  for  a  paid-up  policy,  the  cotnpany  will  write  in 
lieu  of  this  policy,  and  without  any  action  on  the  part  of  the  in- 
sured a  non-participating  paid-up  term  policy  for  the  full  amount 
insured  by  this  policy  and  to  continue  in  force  for  the  term  indi- 
cated by  the  following  table  of  extended  insurance,"  it  appeared 
from  the  table  that  if  at  the  end  of  five  years  the  policy  should 
lapse,  the  insured  would  be  entitled  to  extended  insurance  for  an 
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additional  tenn  of  fiye  years  and  seventy-eight  days;  that  more 
than  four  years  and  less  than  five  years  before  his  death  and  five 
yean  from  the  date  of  the  policy  the  insured  had  stopped  paying 
piemiumsy  at  which  time  he  was  indebted  to  the  company  for  loans 
aggregating  $86.27,  that  the  policy  had  not  been  surrendered,  and 
that  the  deceased  was  entitled  to  extension  insurance  at  the  time 
of  his  death,  unless  as  defendant  contended,  the  duration  of  ex- 
tended insurance  was  reduced  on  account  of  the  insured's  indebted- 
ness to  808  days,  that  being  the  amount  of  extended  insurance  that 
could  be  purchased  by  the  legal  reserve  for  the  policy  in  which  case 
the  extended  insurance  would  have  terminated  four  years  before 
the  death  of  the  insured.  The  lower  court  decided  that  the  in- 
sured was  entitled  to  an  extended  term  of  five  years  and  seventy- 
eight  days,  although  he  was  indebted  to  the  company  at  the  date 
of  the  lapse  and  that  the  rights  of  the  defendant  were  fully  pro- 
tected by  allowing  it  credit  for  the  indebtedness  of  deceased  with 
the  interest  accumulated  thereon.    Held,  no  error. 

5.  Where  in  such  case  provision  was  made  for  the  forfeiture  of 
the  policy  by  the  company  under  certain  circumstances,  and  it 
appeared  that  the  circumstances  had  arisen  which  would  author- 
ize the  company  to  forfeit  the  policy  and  defendant  offered  evi- 
dence that  it  had  notified  the  insured  of  such  forfeiture  by 
dqtositing  a  properly  addressed  letter  in  the  mail,  but  plaintiff 
denied  that  the  notice  had  ever  been  received,  the  court  made  no 
error  in  submitting  to  the  jury  the  question  as  to  whether  or  not 
the  notice  had  been  received  and  a  judgment  on  a  verdict  for 
plaintiff  was  susrtained. 

Argued  Oct.  29, 1913.  Appeal,  No.  207,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny 
Co.,  Oct  T.,  1910,  No.  735,  on  verdict  for  plaintiff  in  case 
of  Hannah  Francis  v.  The  Prudential  Insurance  Com- 
pany of  America.  Before  Fbll,  C.  J.,  Brown,  Pottbb, 
Elkin  and  Mosghziskbr,  J  J.   Affirmed. 

Assumpsit  on  a  life  insurance  policy. 

The  facts  appear  by  the  following  opinion  of  Behd,  J., 
8ur  defendant's  motion  for  a  new  trial  and  for  judgment 
n.  o.  v. 

Plaintiff,  the  widow  of  Joseph  M.  Francis,  sues  to 
recover  upon  a  policy  of  insurance  issued  by  defendant 
on  the  life  of  her  husband.    The  form  of  policy  was 
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known  as  the  ^^Annoal  Dividaid  Whole  life."  It  bean 
date  January  27, 1899,  and  provides  for  the  payment  of 
the  sum  of  f  1,500  to  tiie  plaintiff,  in  the  event  of  death 
of  the  assured.  The  premium  thereon  was  to  be  paid  in 
quarterly  installments  of  f  13.04. 

Assured  died  May  20,  1909,  and  due  proofis  of  deatii- 
were  prepared  and  tendered,  but  defendant,  disclaiming 
liability,  for  the  reasons  hereinafter  stated,  declines  to 
receive  them. 

The  policy  in  evidence,  the  original  of  which  is  an- 
nexed to  plaintiff's  declaration,  contained  (inter  alia) 
the  following  provisions : 

PRIVILBOBS. 
GASH  LOANS. 

(Here  follows  provision  for  loans  to  be  based  upon  the 
table  which  is  appended.) 

^^Paid-up  Life  Policy  or  Extended  In$urance. 

"If  this  Policy,  after  being  in  force  full  three  years, 
shall  lapse  or  become  forfeited  for  the  nonpayment  ol 
any  premium  or  any  note  given  for  a  premium  or  loan 
made  in  cash  on  such  Policy  as  security,  or  of  any  inter- 
est on  such  note  or  loan,  it  may  be  surrend^^  for  a  non- 
participating  Paid-up  Life  Policy  as  specified  in  the  fd- 
lowing  table;  provided  the  policy  is  legally  surrendered 
to  the  Company  within  three  months  after  such  lapse 
or  forfeiture.  If  this  Policy  having  lapsed  or  become 
forfeited  as  above,  is  not  surrendered  for  a  Paid-up  Life 
Policy,  the  Company  will  write,  in  lieu  of  this  Policy, 
and  without  any  action  on  the  part  of  the  Insured,  a  non- 
participating  Paid-up  Term  Policy,  for  the  full  amount 
insured  by  this  Policy  and  to  continue  in  force  for  the 
term  indicated  by  the  following  table  of  Extended  Insur- 
ance. The  Paid-up  Term  Policy  shall  provide,  however, 
that  in  case  of  the  death  of  th^  insured  within  three 
years  from  the  date  of  such  lapse  or  forfeiture,  there 
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shall  be  dedwted  from  the  amoimt  payable  by  tlie  Oom- 
pai^  the  ram  of  all  premiums  that  would  have  become 
due  on  this  Policy,  up  to  the  time  of  the  death  of  the 
imnired  if  the  Policy  had  c<mtiiiued  in  force,  and  any 
indebtedness  due  the  Company  on  this  Policy  at  the 
date  of  such  lapse  or  forfeiture. 

''Table  Above  Referred  To. 

^The  benefits  stated  in  the  following  table  apply  to  the 
original  sum  insured  only.  If  the  sum  insured  is  in- 
creased by  diyidends  or  otherwise,  the  benefits  will  be 
increased,  but  any  indebtedness  placed  on  the  Policy 
win  operate  to  reduce  the  benefits. 

Cash 
At  End    Cash    Paid-up    Life    Extended     Surrender 

of         Loan    Policy  Ins.  Value 

3  years      |  57     fl42  3  years    86  days  |42 

4  years         84       187  4  years  100  days  57 

5  years        107       232  5  years    78  days  84 

Assured  paid  no  premiums  after  January  27,  1004. 
His  quarterly  premium  for  April  27,  1904,  became  due, 
and  remaining  unpaid,  the  policy  not  being  surrend^ed, 
the  foregoing  provision  as  to  automatic  extension  of 
insurance  became  effectiye,  and,  so  far  as  the  face  of  the 
policy  is  concerned,  assured  became  entitled  to  the  pro- 
tection of  the  policy  for  five  years  and  seventy-eight 
days  thereafter,  or,  to  a  period  beyond  the  date  of  his 
death  (May  20, 1909). 

But,  defendant  contends,  that,  by  reason  of  the  fact 
that  on  April  27, 1904,  the  assured  was  indebted  to  the 
c<Hnpany  for  loans  advanced  him  on  the  policy,  aggre- 
gating^ less  dividends,  the  sum  of  f  86.27,  the  period  of 
extended  insurance  was,  '^y  actuarial  computation," 
reduced  to  308  diays,  and  terminated  March  1,  1006,  or 
almost  four  years  before  the  date  of  death. 

The  basis  of  this  defense  is  thus  stated  in  the  affidavit 
of  defense,  and  is  an  excellent  resume  of  the  proposition : 
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^'By  actuarial  computation  the  said  Joseph  M.  Fran* 
ciSy  on  the  27th  day  of  April,  1904,  became  entitled  to 
extended  insurance  under  the  terms  of  said  policy  for 

a  period  of  308  days or  until  March  1,  1906,  that 

being  the  term  of  extended  insurance  allowed  under  said 
policy  by  actuarial  computation  of  the  amount  of  the 
surrender  value  of  the  said  policy,  at  the  date  of  its 
lapse,  and  the  debt  and  accumulated  interest,  that  being 
the  amount  of  extended  insurance  that  could  be  pur- 
chased by  the  legal  reserve  for  the  policy.'' 

Another  defense  is,  that  demand  having  been  made  by 
letter,  for  repayment  of  the  loan,  the  payment  not  having 
been  made,  the  policy  became  forfeited  and  void  under 
the  following  provisions  in  the  loan  certificate  signed 
by  assured  when  he  became  a  borrower : 

''That  if  the  said  loan  with  the  accumulated  interest 
shall  become  equal  to  the  legal  reserve  for  the  said 
policy,  the  Company  may  demand  immediate  payment  of 
said  loan,  or  any  part  thereof,  with  all  ipterest  accumu- 
lated and  accrued  thereon,  and  if  the  same  be  not  paid 
to  the  Company  within  30  days  after  due  notice  by  mail, 
or  otherwise,  the  said  policy  shall  become  forfeited  and 
void.'' 

It  is  contended  by  defendant  that  this  language  is  also 
to  be  read  into  the  terms  of  the  policy  as  to  extended 
insurance,  and  the  latter  to  be  interpreted  by  the  fore- 
going expressions  as  to  the  period  ''when  said  loan,  with 
accumulated  interest  shall  become  equal  to  the  legal 
reserve  for  said  policy." 

It  was  strenuously  contended  at  the  trial,  and  as 
strenuously  now  urged  here  that  the  only  rational  inter- 
pretation of  the  clauses  referred  to  is  to  the  effect  that 
it  was  the  purpose  and  intention  of  the  parties  that  oidy 
such  amount  of  extended  insurance  should  be  allowed  as 
the  legal  reserve  would  purchase — and  that  the  five  year 
and  78-day  period,  specified  in  the  table,  must  be  disre- 
garded accordingly. 

The  court  refused  to  allow  the  testimony  of  the  actu- 
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hrj  of  the  company  as  to  the  method  of  computation, 
and  the  result  thus  obtained,  in  contradicticm  to  the 
written  language  of  the  parties,  to  reduce  the  period  of 
extended  insurance  to  the  point  required  by  defendant's 
theory,  and  held  that  no  part  of  the  language  of  the 
policy  or  of  the  loan  certificate  was  susceptible  of  such 
interpretation. 

The  defense  was  accordingly  limited  to  the  question  of 
the  receipt,  or  nonreceipt,  by  assured  of  the  letter  notify- 
ing him  of  the  demand  for  repayment  of  the  loans,  in 
default  of  which  the  policy  would  be  forfeited. 

The  jury  found  a  verdict  for  plaintiff,  allowing  de- 
fendant credit  for  the  amount  of  the  loans,  with  interest, 
that  being  in  accordance  with  the  court's  interpretaticm 
of  the  contract  as  to  reduction  of  benefits  by  reason  of 
indebtedness. 

Defendant  moved  for  a  new  trial,  and  for  judgment 
non  obstante  veredicto. 

We  are  now  to  consider  these  motions. 

It  may  be  that  the  method  proposed  by  the  company 
to  determine  the  value  of  extended  insurance  is  an  equi- 
table one,  and  that  it  will  be  well,  in  future,  to  so  write 
its  policies  as  to  provide  for  it;  but  we  cannot  read  into 
a  contract  an  elaborate  system  of  scientific  actuarial 
eomputations  unless  it  be  so  '^nominated  in  the  bond.'' 
No  such  contract  can  be  found.  Under  the  head-line, 
"Paid-up  Life  Policy  or  Extended  Insurance,"  the  only 
limitation  upon  the  right  of  the  assured  to  have  a  policy 
^  continue  in  force  for  the  term  indicated  by  the  fol- 
lowing Table  of  Extended  Insurance"  is,  that,  in  the 
event  of  any  existing  indebtedness,  it  shall  be  deducted 
before  the  payment  of  the  amount  of  the  policy. 

The  clause  following  the  line,  ^^Table  Above  Beferred 
To,"  which  reads,  ^if  the  sum  insured  be  increased  by 
dividends  or  otherwise,  the  benefits  will  be  increased,  but 
any  indebtedness  placed  on  the  policy  wiU  operate  to 
reduce  the  benefits,"  must  be  read  in  connection  with  the 
yoL.  cxixun— 25 
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language  quoted  above,  which  applies  to  payment  of 
debts  at  time  of  any  policy  falling  due ;  and  snch  dednc- 
tion,  by  which  the  amount  of  the  payment  or  ^'benefit^' 
is  reduced,  is  the  logical  and  natural  result  of  toe  use 
of  the  terms. 

In  the  first  place,  the  policy  expressly  and  emphati- 
cally says  that  such  extended  insurance  will  be  issued  to 
continue  in  force  for  the  term  indicated,  i  e.,  five  years 
and  seventy-eight  days — ^not  for  such  fractional  part  of 
fire  years  and  seventy-eight  days  as  computation  \fj 
actuary  might  show  the  reserve  fund  value,  set  apart 
for  this  particular  policy,  would  purchase. 

Can  the  phrase,  ^^reduction  of  benefits"  be  read  to 
mean  that  the  parties  must  submit  the  questicm  of  the 
extended  term  to  an  actuary  and  delve  into  the  financial 
policy  and  accounting  system  of  defendant  before  it  can 
be  known  to  what  extended  insurance  the  assured  shall 
be  entitled — ^notwithstanding  the  printed  language  care- 
fully chosen  by  the  company  itself? 

The  language  of  the  loan  certificates,  instead  of  sup- 
porting the  defendant's  contention,  is,  if  anything,  a 
complete  answer  to  its  position.  It  is  said  that  the 
terms  of  these  documents  must  be  read  into  the  policy. 
So  they  must,  to  determine  the  rights  of  the  parties  as 
to  loans  and  the  penalties  for  noncompliance  with  the 
terms  of  these  loans — ^but  not  to  affect  the  portions  of 
the  policy  not  otherwise  involved.  Thus,  the  language 
that  ''if  the  loan  with  accumulated  interest  shall  become 
equal  to  the  legal  reserve  for  said  policy,  the  company 
may  demand  immediate  payment,''  surely  cannot  mean 
that  the  applicant  thereby  agrees  that  the  previous  posi- 
tive period  fixed  as  that  of  extended  insurance  shall  by 
such  a  collateral  agreement,  be  entirely  changed,  and  a 
new  system  agreed  upon  to  determine  his  rights  as  to 
such  extended  insurance.  True,  this  provisicm  may  be 
the  beginning  of  a  process  of  entirely  tCTminating  all  of 
the  rights  of  the  assured,  but  it  is  not  the  beginning  of 
a  new  contract  to  thereafter  govern  the  policy  and  the 


Digitized  by 


Google 


FRANCIS  v.  PRUDENTIAL  INS.  CO.,  Appellant.  38T 
ldl4.]  Opinion  of  Court  below. 

partie»— «aTe  as  a  measure  in  terrorem.  It  provides  a 
penalty,  is  in  itself  a  complete  remedy  in  case  of  de- 
fault— ^bnt  that  very  fact,  and  the  careful  preparation  of 
snch  means  of  action,  outside  the  terms  of  the  policy, 
clearly  indicate  the  purpose  that  it  shall  have  no  further 
^ect 

If  there  be  an  ambiguity  in  the  terms  of  this  policy, 
it  must  be  construed  most  favorably  to  the  beneficiary, 
the  language  of  Smith  v.  Life  Insurance  Co.,  103  Pa.  177, 
being: 

^'A  condition  in  a  policy  of  insurance,  being  in  the 
language  of  the  company,  must,  if  there  be  any  ambi- 
guity in  it,  be  taken  most  strongly  against  it;  if  reason- 
ably susceptible  of  two  interpretations,  it  is  to  be  ccm- 
strued  in  favor  of  the  assured,  so  as  not  to  defeat,  with- 
out plain  necessity,  his  claim  to  indemnity  which  it  was 
his  object  to  secure." 

We  have  not  overlooked  the  able  brief  of  defendant's 
counsel.  We  are  not  convinced,  however,  by  any  of  the 
authorities  of  other  jurisdictions,  that  we  have  commit- 
ted error.  Taylor  v.  N.  Y.  Life  Ins.  Co.,  197  N.  Y.  324, 
and  Perry  v.  Prudential  Ins.  Co.,  129  N.  Y.  Supp.  761, 
are  clearly  distinguishable  from  the  case  before  us. 

In  the  Taylor  case,  a  note  was  given,  and  this,  in  con- 
nection with  the  Insurance  Law  of  ihe  State  of  New 
York,  was  read  into  the  policy.  In  the  Perry  case,  there 
was  a  specific  agreement  in  the  loan  certificate  that  the 
amount  of  the  loan  should  operate  to  reduce  the  term  of 

extended  insurance in  accordance  with  the  rules 

of  the  company." 

In  the  case  at  bar,  so  far  from  embodying  any  such 
provsions,  there  is  no  reference  whatever  to  the  rules  of 
the  company  as  to  computing  extended  insurance,  and 
only  a  clause  already  quoted  and  considered,  authoriz- 
ing forfeiture  if,  when  the  loan  and  accumulated  interest 
shall  become  equal  to  the  legal  reserve,  the  assured  fails 
to  pay  up  at  once,  on  demand. 

As  to  the  second  branch  of  the  defense,  the  question 
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of  whether  the  notice  of  demand  which  wonld  warrant 
the  forfeiture  under  the  fifth  clause  of  the  loan  certifi- 
(iate,  was  received  by  defendant,  was  fully  and  fairly 
submitted  to  the  jury.  It  was  a  question  of  fact  The 
credibility  of  the  witnesses  and  the  inferences  to  be 
drawn  from  facts  were  for  them.  It  is  not  every  close 
case  that  is  to  be  ruled  by  the  court  as  against  the  deter- 
mination of  the  jury.  There  must  have  been  no  en- 
dence,  or  in  any  event,  not  more  than  a  scintilla,  to  war- 
rant the  court  in  interfering.  We  cannot  say  that  such 
was  the  fact  here.  Forfeitures  are  not  favorites  of  the 
law.  This  notice  was  intended  to  work  a  forfeiture.  If 
it  reached  its  destination  and  was  delivered,  plaintiff's 
rights  were  at  an  end.  The  jury  found  it  did  not  reach 
the  assured,  and  he  therefore  had  no  notice  of  forfeiture. 
We  cannot  interfere. 

The  motion  for  new  trial  is  refused,  and  the  rule  for 
judgment  non  obstante  veredicto  must  be  discharged. 

Errors  Msigned  were  answers  to  points,  various  in- 
structions to  the  jury,  the  refusal  of  the  court  to  direct 
a  verdict  for  defendant  and  to  enter  judgment  for  de- 
fendant n.  o.  V. 

John  H.  Scott,  with  him  Jame$  T.  MacDonald,  and 
Paid  M.  Sloan,  for  appellant. 

E.  W.  Arthur,  with  him  W.  S.  Thomas,  for  appellee. 

Opinion  by  Mr.  Justigb  Elkin,  January  5, 1914: 
Learned  counsel  for  appellant  contend  that  by  the 
plain  and  unambiguous  terms  of  the  policy  in  suit,  the 
indebtedness  to  the  company  at  the  time  of  lapse,  oper- 
ated to  reduce  the  term  of  extended  insurance;  and  fifty 
pages  of  printed  argument  are  devoted  to  a  discussion  of 
those  provisions  which  are  said  to  be  so  clear  and  un- 
ambiguous. If  the  construction  insisted  upon  by  appe- 
lant were  so  clear  as  its  counsel  seem  to  think,  it  would 
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not  be  necessary  to  resort  to  such  a  labored  argument  to 
justify  the  conclusion.  We  have  carefully  read  this 
argoment  without  being  conyinced  that  the  indebtedness 
to  the  company  at  the  time  of  the  lapse,  operated  to  re- 
duce the  term  of  extended  insurance,  or  that  the  plain 
and  unambiguous  terms  of  the  policy  mean  anything  of 
the  kind.  The  controyersy  arises  under  the  following 
clause  of  the  policy:  '^If  this  Policy,  having  lapsed  or 
bec<Hne  forfeited  as  above,  is  not  surrendered  for  a 
Paid-up  Policy,  the  Company  will  write  in  lieu  of  this 
policy,  and  without  any  action  on  the  part  of  the  In- 
sured a  nonparticipating  Paid-up  Term  Policy  for  the 
foil  amount  insured  by  this  policy,  and  to  continue  in 
force  for  the  term  indicated  by  the  following  table  of 
Extended  Insurance."  The  table  referred  to  shows  that 
at  the  end  of  Ave  years,  the  premiums  having  been  paid 
during  that  period  and  the  policy  remaining  in  force  at 
that  time,  the  insured  is  entitled  to  extended  insurance 
under  the  policy  for  an  additional  term  of  five  years  and 
seventy-eight  days.  This  all  appears  in  the  plain  and 
unequivocal  terms  of  the  policy  itself.  What  is  meant 
by  the  policy  in  this  respect  is  not  left  to  conjecture,  or 
for  subsequent  interpretation,  but  is  clearly  expressed 
in  the  plainest  kind  of  language  so  that  he  who  runs  may 
read  and  know.  Indeed,  if  it  were  not  for  the  very  able 
and  ingenious  argument  of  learned  counsel  for  appel- 
lant, we  would  think  it  impossible  to  give  a  substantial 
reason  for  holding  that  the  policy  does  not  mean  what 
its  language  so  clearly  expresses.  It  is  argued,  ear- 
nestly and  forcefully,  that  the  insured  was  only  entitled 
to  an  extended  term  of  five  years  and  seventy-eight  days 
on  condition  of  his  being  free  from  indebtedness  to  the 
company  on  account  of  the  policy  at  the  date  of  the 
lapse.  The  answer  to  this  contention  is  that  the  policy 
ecmtains  no  such  provision,  aud  in  order  to  reach  such  a 
conclusion  it  is  necessary,  not  only  to  ignore  the  plain 
words  of  the  contract,  but  to  read  into  it  by  way  of  con- 
struction, the  ex  parte  understanding  of  the  insurer 
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without  anything  in  the  policy  to  indicate  what  that 
nnderatanding  was  and  without  notice  to  the  inmued 
that  the  true  iptent  of  the  parties  was  not  fully  ex- 
pressed in  the  clear  language  of  their  contract  If  tlie 
plain  and  unambiguous  terms  of  the  contract  in  the 
present  case  mean  any  things  it  is^  as  held  by  the  learned 
court  below,  that  the  insured  was  entitled  to  an  ex- 
tended term  of  five  years  and  seyenty-eight  days.  This 
is  what  is  expressly  provided  in  the  table  of  extended 
insurance,  and  we  can  find  no  warrant  for  denying  the 
insured  and  his  beneficiaries  the  full  benefits  of  his 
policy.  It  has  been  uniformly  held  in  our  State  that  if 
there  be  ambiguity  in  the  conditions  of  a  policy  of  insur- 
ance, those  conditions  are  to  be  taken  most  strongly 
against  the  insurer  and  in  f aypr  of  the  insured :  Smith 
V.  Life  Insurance  Co.,  103  Pa.  177.  The  application  of 
this  well  established  rule  to  the  facts  of  the  present  case 
is  a  sufficient  answer  to  the  argument  of  appellant  as  to 
the  proper  construction  of  the  policy  in  question  here. 

We  cannot  agree  that  the  term  of  extended  insurance 
is  affected  by  the  loan  proyisions  of  the  policy,  which  do 
not  in  terms,  nor  as  we  yiew  it  by  necessary  implication, 
haye  reference  to  the  table  of  extended  insurance.  If 
appellant  intended  to  reduce  the  term  of  extended  in- 
surance on  account  of  loans  to  the  insured,  it  would 
haye  been  an  easy  matter  to  haye  so  proyided  in  the 
policy,  and  the  inference  from  its  failure  to  do  so  is  that 
it  did  not  so  intend.  The  policy  is  in  the  language  of 
the  insurance  company  and  the  presumption  is  that  its 
express  proyisions  contain  all  the  conditions  intended  to 
be  imposed.  Certainly  the  insured  had  the  right  to  as- 
sume that  the  policy  meant  what  it  said,  and  tiiat  condi- 
tions not  expressed  did  not  exist  As  to  the  loans 
appellant  safeguarded  its  interests  by  proyisions  for  for- 
feiture and  for  the  deduction  of  indebtedness,  together 
with  interest  accumulated  and  accrued  upon  payment 
of  the  amount  otherwise  due  the  insured  under  the  terms 
of  the  policy.    There  is  no  proyision  in  the  policy  for  the 
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reduction  of  the  term  of  extended  insurance  on  account 
of  indebtedness  to  the  insurer,  and  in  the  absence  of  such 
a  provision,  courts  are  not  at  liberty  to  read  into  the 
contract  what  it  does  not  contain.  Again,  the  rule  that 
insurance  contracts  shall  be  taken  most  strongly  against 
the  insurer  applies,  and  when  the  provisions  as  to  loans 
are  read  in  the  light  of  this  rule  the  argument  of  appel- 
lant on  this  branch  of  the  case  fails. 

The  second  contention  of  appellant  is  that  the  lieamed 
court  below  erred  in  submitting  to  the  jury  the  question 
of  fact  as  to  whether  notice  of  forfeiture  was  receive^  by 
the  insured.  It  is  not  denied  tiiat  this  under  proper  cir- 
cumstances was  a  question  of  fact  for  the  jury,  but  it  is 
argued  that  the  evidence  was  not  sufficient  to  overcome 
the  presumption  that  a  letter  properly  addressed  and 
depoidted  in  the  mail  was  received  by  the  addressee. 
The  notice  contained  in  the  letter  was  intended  to  work 
a  forfeiture,  and  if  it  reached  its  destination  and  was 
delivered  it  would  have  this  effect  It  was  denied  that 
the  notice  was  ever  received  and  this  was  the  question 
submitted  to  the  jury.  It  is  contended  for  appellant 
that  the  evidence  to  show  that  no  such  notice  was  re- 
ceived amounted  only  to  a  scintilla  and  that  the  court 
should  have  disregarded  it  by  directing  a  verdict  for  the 
defendant  The  evidence  cannot  be  regarded  as  amount- 
ing only  to  a  scintilla,  and  under  all  the  circumstances, 
we  feel  that  the  case  is  not  so  clear  on  its  facts  as  to 
warrant  its  withdrawal  from  the  jury.  It  may  be  con- 
sidered a  close  case,  and  therefore  doubtful  on  this 
particular  branch  of  it,  but  cases  doubtful  on  their  facts, 
or  the  inferences  to  be  drawn  therefrom,  are  as  a  rule 
for  the  jury  and  not  for  the  court.  Our  conclusion  ii| 
that  the  submission  of  this  question  of  fact  to  the  jury 
does  not  constitute  reversible  error. 

The  case  was  very  carefully  tried  in  the  court  below 
and  was  submitted  to  the  jury  with  fair  and  impartial 
instructions  on  the  disputed  question  of  fact  We  en- 
tirely agree  with  the  views  expressed  by  the  learned  trial 
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judge  as  to  the  construction  of  the  contract  of  insurance. 
The  case  might  very  well  be  rested  on  the  opinion  of  the 
learned  court  below  in  refusing  the  motion  for  judgment 
non  obstante  yeredicto.  The  opinion  covers  eyeiy 
branch  of  the  case  and  shows  careful  and  ezhauatiye 
consideration  of  the  questions  inyolved.  The  conclusion 
reached  is  so  clearly  right  as  to  make  further  discussion 
unnecessary. 
Judgment  affirmed. 


Pittsburgh's  Petition. 

C institutional  law — Constitution  of  Pennsylvania,  Art.  V,  Sec. 
fJ-^Trial  without  a  jury — Written  agreement. 

1.  Where  a  party  to  litigation  has  filed  a  written  petition,  pray- 
ing that  he  be  allowed  to  unite  in  a  proceeding  before  an  auditor, 
appointed  to  aaoertain  certain  damages  alleged  to  have  been  sus- 
tained by  him,  he  cannot  afterwards  r^udiate  the  oonclosion 
reached  by  the  auditor  and  the  court,  on  the  ground  that  there  had 
been  no  agreement  filed  to  dispense  with  a  jury  trial  within  the 
meaning  of  Article  V,  Section  27  of  the  Constitution.  The  pur- 
pose of  requiring  ibe  filing  of  a  written  agreement  is  that  ths 
actual  consent  of  the  parties  to  ibe  litigation  may  be  made  a 
matter  of  record,  so  that  there  may  be  no  subsequent  denial  fay 
either  to  the  disappointment  of  the  other.  Whoe  the  record  shows 
such  consent,  no  formal  agreement  is  necessary. 

Municipalitiu — Streets — Proceedings  to  open — DiseontvMMincs 
of  proceedings — Act  of  May  16, 1891,  P.  i.  76,  Sec.  7. 

2.  Under  the  Act  of  May  16,  1801,  P.  L.  75,  Section  7,  which 
provides  that  where  proceedings  for  opening  a  city  street  haye 
been  discontinued  ''all  costs  upon  any  proceeding  had  thereon  shall 
be  paid  by  said  municipal  corporation,  together  with  actual  dam- 
age, .loss  or  injury  sustained  by  reason  of  such  proceedings,''  the 
witness  fees  recorerable  are  such  as  may  be  legally  taxed  in  an 
ordinary  legal  action,  and  the  ''damage,  loss  or  injury,''  recoreraUe 
are  such  as  are  occasioned  by  depreciation  of  the  market  ralue  of 
the  property  or  the  deprivation  of  use  during  the  continuance  of 
the  proceeding;  money  expoided  in  the  procurement  of  expert 
testimony,  or  damage  for  the  loss  of  an  advimtageous  leiye  nhkh 
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s  pnqpertj  owner  could  have  made  had  it  not  been  for  the  action 
of  the  oi^y  is  not  recoverable. 

3.  Proceedings  were  instituted  by  a  city  for  the  assessment  of 
damages  and  benefits  arising  from  the  opening  and  extension  of  a 
street;  thereafter  the  proceedings  were  abandoned  and  an  auditor 
Wis  appointed  under  the  Act  of  May  16, 1801,  P.  L.  75,  to  hear  all 
parties  claiming  costs  and  expenses  and  damage,  loss  or  injury 
sustained  by  reach  of  such  proceedings;  appellant,  a  property 
owner,  upon  his  written  petition  was  allowed  to  join  in  the  pro- 
ceedings ;  the  auditor  allowed  his  claims  for  counsel  fees  and  legal 
witness  fees  and  disallowed  claims  for  cost  of  plans  and  copy  of 
testimony,  and  for  damage,  loss  and  injury  based  upon  the  lost 
opportunity  to  make  a  remunerative  lease  and  for  witness  fees  in 
excess  of  the  statutory  amount  paid  to  expert  witnesses;  the  court 
dismissed  exceptions  to  the  report  of  the  auditor  and  entered  judg- 
ment thereon.  Upon  appeal  rf rom  ibe  action  of  the  court  in  re- 
fusing the  claims  for  expert  testimony  fees  and  the  loss  of  the 
prospective  tenant  the  judgment  was  affirmed. 

Argued  Oct  30, 1913.  Appeal,  No.  223,  Oct.  T.,  1913, 
by  City  Improvement  Company,  from  judgment  of  C.  P. 
Alle^eny  Co.,  April  T.,  1913,  No.  763,  dismissing  excep- 
tionB  to  report  of  auditor  in  the  matter  of  petition  of  the 
City  of  Pittsburgh  for  appointment  of  viewers  to  ascer- 
tain the  costs,  damages  and  expenses  and  assess  the 
benefits  arising  from  the  ext^iding  and  opening  of 
Hamflton  avenue  from  Fifth  avenue  to  Penn  avenue  in 
the  11th  and  12th  wards  of  the  City  of  Pittsburgh.  Be- 
fore Bbown,  Potter,  Elkin,  Stbwabt  andMosoHZisKBR, 
JJ.   Affirmed. 

Petition  by  the  City  of  Pittsburgh  for  the  appoint- 
ment of  an  auditor  to  ascertain  costs  and  expenses  in- 
curred by  property  owners  in  proceedings  before  a  jury 
of  view  which  had  been  discontinued. 

The  case  was  referred  to  W.  S.  MnxBB,  Esq.,  as 
ftudit<«. 

Tke  imditor  allowed  certain  claims  and  disallowed 
others  as  ajq^ear  by  the  opinion  of  the  Supreme  Court. 

Exceptions  to  the  findings  of  fact  and  conclusions  of 
hm  of  tlie  auditor  were  dismissed  by  the  court  in  an 
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opinion  of  Frazbr^  P.  J.^  and  the  report  of  the  auditor 
was  confirmed.  The  City  Improyement  Company  ap- 
pealed. 

Error$  oMaigned  were  in  refusing  to  quash  the  appoint- 
ment of  the  auditor  and  in  dismissing  the  exceptions. 

W.  W.  Smith,  of  Gordon  d  Smith,  with  him  <?nif, 
Thompson  d  Rose,  for  appellant. 

B.  J.  Jarrett,  with  him  C.  A.  (yBrien,  for  appellee. 

Opinion  by  Mb.  Justice  Stbwabt,  January  6, 1914: 
This  was  a  proceeding  instituted  on  the  petition  of 
certain  property  owners  in  the  City  of  Pittsburgh  claim- 
ing to  recover  costs  and  expenses  incurred  in  connection 
with  an  earlier  proceeding  on  the  part  of  the  City  of 
Pittsburgh  begun  in  January,  1911,  looking  to  the  opesi* 
ing  and  the  extension  of  Hamilton  avenue.  The  pro- 
ceeding had  been  so  far  conducted  tliat  a  report  of 
viewers  assessing  the  benefits  and  damages  arising  from 
the  opening  and  extension  of  the  avenue  had  been  filed. 
After  the  filing  of  the  report  the  city  by  ordinance  re- 
pealed the  extending  and  opening  ordinance,  under 
the  authority  of  the  Act  of  Assembly  of  May  16, 
1891,  P.  L.  75,  thereby  abandoning  the  proposed  im« 
provement  and  terminating  the  proceeding.  The  pe- 
tition filed  in  the  case  asked  for  the  appointment 
of  a  commissioner  or  auditor  '^to  hear  all  parties 
claiming  costs  and  expenses  by  reason  of  said  proceed- 
ing," who  '^af  ter  taking  such  testimony  under  oath,  shall 
make  a  statement  to  this  court  of  his  findings,  both  as  to 
fact  and  as  to  law,  and  his  opinion  upon  the  same." 
Pursuant  to  this  petition  the  court  appointed  an  auditor 
for  this  purpose,  and  subsequently,  on  the  petition  of 
this  appellant,  amended  the  order  of  the  appointment  hj 
enlarging  the  duties  of  the  auditor  and  directing  that  he 
was  to  hear  as  well  ^^all  parties  claiming  any  actual 
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damage,  loss  or  injury  sustained  by  reason  of  said  open- 
ing ordinance."  The  purpose  in  calling  for  this  amend- 
ment is  made  obvious  by  the  nature  and  character  of  the 
appellant's  claim  that  was  afterwards  submitted  to  the 
auditor.  After  the  auditor  had  been  duly  qualified  and 
had  entered  upon  the  discharge  of  his  duties,  and  after 
the  parties,  including  the  appellant,  had  submitted  evi- 
dence in  support  of  their  respective  claims,  but  before 
the  report  was  completed,  the  appellant  filed  its  motion 
to  quash  and  set  aside  the  order  appointing  the  auditor, 
without  prejudice,  on  the  ground  that  the  court  had  no 
jurisdiction  to  thus  proceed  in  the  adjudication  of  the 
petitioner's  demands,  for  the  reason  that  only  by  com- 
mon law  proceeding  involving  trial  by  jury  could  the 
rights  of  petitioner  be  determined.  The  motion  was  re- 
fused. It  only  need  be  said  in  support  of  this  action  by 
the  court,  that  whether  the  appellant  had  a  right  under 
the  Act  of  1891  allowing  a  discontinuance  of  the  pro- 
ceeding to  open  and  enlarge  the  highway,  to  have  an 
action  at  law  for  the  recovery  of  his  damage  in  conse- 
quence, the  act  not  prescribing  any  method  of  recovery, 
it  is  too  clear  for  dispute  that  by  consenting  to  and  by 
adopting  the  methods  here  pursued  the  appellant  waived 
such  right  and  is  concluded.  The  method  pursued  was 
nothing  more  or  less  than  a  submission  to  the  court  with- 
out the  intervention  of  a  jury,  and  this  in  the  exercise  of 
a  constitutional  right  Section  27,  of  Article  V,  of  the 
C!onstitution  provides  as  follows : 

'^The  parties,  by  agreement  filed,  may  in  any  civU  case, 
dispense  with  trial  by  jury,  and  submit  the  decision  of 
such  case  to  the  court  having  jurisdiction  thereof,  and 
such  court  shall  hear  and  determine  the  same,  and  the 
judgment  thereon  shall  be  subject  to  writ  of  error  as  in 
ether  cases.'' 

There  was  no  formal  agreement  for  such  submission 
and  waiver  filed  in  this  case;  but  to  allow  a  party  at 
whose  instance  a  proceeding  has  been  appointed,  and 
who  has  taken  advantage  of  it  by  pursuing  it,  to  after- 
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wards  defeat  it,  against  the  wishes  of  the  opposing  party, 
by  alleging  his  own  default  in  the  matter  of  filing  a 
formal  written  agreement,  would  be  to  suffer  the  strict 
letter  of  the  law  to  overcome  its  clear  purpose.  The  evi- 
dent purpose  of  requiring  the  filing  of  a  written  agree- 
ment was  that  the  mutual  consent  of  the  jmrties  to  the 
litigation  might  be  made  matter  of  record,  so  that  there 
could  be  no  denial  thereafter  by  either  party  to  the  dis- 
appointment of  the  other.  Denial  of  the  consent  here 
is  impossible.  The  record  shows  an  agreem^it;  the 
filing  of  the  written  motion  of  the  city  for  the  appotQ^ 
ment  of  nn  auditor,  followed  by  the  written  petition  on 
part  of  the  appellant  to  unite  in  the  proceeding  before 
the  auditor  had  entered  upon  his  work,  constituted  '^an 
agreement  filed,''  within  the  meaning  of  the  Constitu- 
tion ;  it  was  at  least  its  full  equivalent 

The  appellant  is  the  owner  of  a  lot  of  ground  in  the 
City  of  Pittsburgh  one-fourth  of  which  in  area  would 
have  been  appropriated  and  taken  by  the  city  had  the 
proceedings  for  the  assessment  of  damages  in  ccmnec- 
tion  with  the  opening  of  Hamilton  avenue  not  been 
abandoned,  and  the  ordinance  providing  for  the  opening 
not  been  repealed.  Section  7,  of  the  Act  of  May  16, 1891, 
P.  L.  75,  provides : 

^^In  case  any  such  municipal  corporation  shall  repeal 
any  ordinance  passed,  or  discontinue  any  proceeding 
taken,  providing  for  any  of  the  improvements  mentioned 
in  the  preceding  section  prior  to  the  entry  upon,  taking, 
appropriation  or  injury  to  any  property  or  materials, 
and  within  thirty  days  after  the  filing  of  the  report  of 
viewers  assessing  damages  and  benefits,  the  said  munici- 
pality shall  not  thereafter  be  liable  to  pay  any  damages 
which  have  been,  or  might  have  been  assessed,  but  all 
costs  upon  any  proceeding  had  thereon  shall  be  paid  t^^ 
said  municipal  corporation  tc^ther  with  any  actual 
damage,  loss  or  injury,  sustained  by  reason  of  such  pro- 
ceedings." 

The  claim  submitted  by  the  appellant  embraced  these 
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items^  (1)  counsel  fees,  (2)  cost  of  witnesses,  (3)  cost  of 
plans  and  copy  of  testimony,  (4)  compensation  for 
actual  damages,  loss  and  injury,  and  (5)  loss  of  rent. 
The  first  was  allowed,  as  was  also  the  second,  though 
not  to  the  extent  claimed;  the'  third  and  fourth  were 
refused.  The  assignments  of  error  have  relation  to  the 
rulings  with  respect  to  the  cost  of  witnesses  and  the 
damages,  loss  and  injury.  The  witness  costs  allowed  by 
the  auditor  were  measured  strictly  by  statutory  allow- 
ance; the  claim  made  for  additional  allowance  was  to 
compensate  for  expenditure  in  the  procurement  of  ex- 
pert testimony.  Appellant  called  some  ten  witnesses, 
professional  real  estate  men,  engaged  in  the  business  of 
negotiating  sales  of  city  real  estate,  renting,  etc.,  who 
testified  as  experts.  The  compensation  claimed  for  each 
of  these  witnesses  was  flOO.OO.  This  claim  was  disal- 
lowed on  the  ground  that  the  act  of  assembly  in  provid- 
ing that  in  a  proceeding  such  as  this  all  costs  shall 
be  paid  by  the  municipal  corporation  had  in  contempla- 
tion only  such  costs  as  may  be  legally  taxed  in  the 
ordinary  action,  and  not  those  expenses  which  a  party 
to  the  cause  may  have  incurred.  We  ^itertain  no  doubt 
whatever  as  to  the  correctness  of  this  conclusion.  The 
word  ^^costs"  as  used  in  this  connection  has  a  fixed  and 
definite  meaning,  viz,  costs  authorised  by  statutes.  It 
is  a  vain  effort  on  the  part  of  the  appellant  to  support 
its  claim  in  this  particular  by  appealing  to  the  words 
which  follow  in  the  act,  ^^together  with  any  actual  dam- 
age, loss  or  injury  sustained.''  The  express  provision 
for  the  recovery  of  costis  as  a  distinct  and  separate  item, 
clearly  and  conclusively  negatives  the  idea  that  they 
were  meant  to  be  included  in  the  later  provision  which 
subjects  the  municipality  to  liability  for  a  wholly  dis- 
tinct matter. 

Another  claim  made  by  the  appellant  was  for  com- 
pensation for  an  alleged  loss  or  injury  sustained  under 
the  following  circumstances.  In  January,  1912,  one 
Harry  Davis,  a  proprietor  of  several  theaters  in  the  City; 
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of  Pittsburgh,  offered  to  lease  for  a  term  of  twenty  years 
a  portion  of  appellant's  property  at  a  rental  of  120,- 
000.00  per  annum,  on  condition  that  appellant  at  its 
own  expense,  would  erect  a  theater  building  thereon  at 
a  cost  not  oyer  |125,000.00;  that  when  Davis  learned 
that  the  city  was  proceeding  to  extend  Hamilton  ayenue 
oyer  part  of  this  property  he  withdrew  his  offer  because 
of  this  fact,  and  shortly  thereafter  leased  another  lot  of 
ground  a  short  distance  from  appellant's  lot  Appel- 
lant claimed  to  recover  for  the  lost  opportunity  of  mak- 
ing this  lease,  which  as  the  evidence  shows,  would  have 
been  highly  remunerative.  The  auditor  disallowed  the 
claim  assigning  these  reasons : 

"No  lease  was  entered  into  by  the  City  Improvement 
Company  with  Mr.  Davis  and  neither  of  the  parties  was 
bound  in  the  slightest  manner  by  what  took  place  be- 
tween them,  consequently  there  was  no  rent  to  lose 
because  no  one  had  contracted  to  pay  rent ;  no  lease  was 
lost  for  there  was  no  lease;  no  tenant  was  driven  out 
or  evicted  for  there  was  no  tenant  If  the  City  Improve- 
ment Company  lost  anything,  it  was  the  chance  or  op- 
portunity to  make  a  lease  or  to  make  a  good  bargain.'' 

The  appellant's  claim  is  thus  reduced  by  the  auditor 
into  one  for  speculative  and  contingent  damages.  This 
conclusion  does  no  injustice  to  appellant,  and  correctly 
states  the  case  as  made  out  by  appellant's  own  showing. 
It  is  unnecessary  to  discuss  the  question  of  what  are  and 
what  are  not  speculative  damages,  since  for  another 
quite  sufficient  reason  the  claim  was  properly  defeated. 
Appellant  is  entitled  to  be  indemnified  for  any  actual 
damage,  loss  or  injury  it  has  sustained  in  consequence 
of  the  proceeding  taken  by  the  city.  These  words,  "dam- 
age," "loss,"  "injury,"  are  used  interchangeably,  not 
simply  in  this  particular  statute,  but  generally;  within 
legislative  meaning  and  judicial  interpretation  th^  im- 
port the  same  thing.  Our  attention  has  not  been  eaUei 
to  a  case  where  they  have  been  distinguished  in  meaning. 
As  used  in  this  statute  they  refer  exclusively  to  injuiz 
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to  the  property  which  the  municipality  had  propofled  to 
condemn  and  appropriate  to  public  use.  If  the  property 
itself  be  injured  or  damaged  by  the  municipality  in  its 
attempt  to  condemn  and  appropriate,  the  act  provides 
that  the  municipality  must  make  good  the  loss  to  the 
owner.  The  injury  here  meant  is  manifestly  such  as 
would  depreciate  the  market  value  of  the  property,  or 
deprive  the  owner  of  the  accustomed  use  of  it  during  the 
e<mtinuance  of  the  proceeding.  The  act  is  to  be  read  in 
connection  with,  and  in  the  light  of,  the  various  acts  of 
assembly  providing  for  the  taking  of  land  for  public 
purpose  by  municipal  corporation  and  the  assessment 
of  damage  in  connection  therewith.  In  all  of  these  acts 
the  actual  taking  of  the  land,  and  depreciation  in  value 
of  what  remained,  constitute  the  damage,  loss  or  in- 
jury; and  under  none  of  them  could  recovery  be  had 
where  the  municipality  abandoned  its  proceeding,  even 
though  it  had  actually  entered  upon  the  land  for  pur- 
poses of  survey,  etc.  Except  as  it  had  actually  and  per- 
manently appropriated  the  land,  it  could,  without 
liability  for  damages,  rescind  its  action  and  abandon  its 
proceeding.  This  much  was  decided  in  Funk  v.  School 
District,  18  W.  N.  C.  447.  The  one  and  apparently  only 
purpose  of  Act  of  May  16, 1891,  was  to  give  a  right  to  the 
property  owner  to  recover  for  injury  to  the  property 
itself,  when  the  proceeding  to  condemn  was  abandoned. 
No  such  right  existed  before;  and  because  injury  to  the 
property  might  occur  by  some  act  of  the  municipality 
while  conducting  its  proceeding  to  appropriate,  or  some 
substantial  loss  by  way  of  depreciation  in  value,  or  in- 
terruption in  the  accustomed  use  of  the  property  result, 
the  legislature  by  this  act  of  assembly  gave  the  right  to 
recover  in  such  cases.  It  will  be  observed  that  the  pro^ 
vision  is  for  cases  where  the  abandonment  of  the  pro- 
ceeding occurs  prior  to  the  entry  upon,  taking,  appropri- 
ation or  injury  ''to  any  property  or  materials,''  and  in 
such  cases  the  municipality  is  made  liable  for  costs 
together  with  any  actual  damage,  loss  or  injury  sus- 
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tainedy  that  is  to  say^  for  damage,  Iobs  or  injury  to  the 
property.  We  find  in  this  a  clear  indication  that  noth- 
ing more  was  contemplated  by  the  act  than  a  right  to 
recover  actual  damage  resulting  to  the  '^property"  which 
had  been  subjected  to  the  city's  proceeding.  The  loss 
claimed  for  here  is  of  a  purely  personal  character. 
What  the  city  did  was  to  tentatively  adopt  measures 
looking  to  the  appropriation  of  appellant's  property  for 
public  purposes,  which  it  later  on,  in  the  exercise  of  a 
statutory  privilege,  abandoned.  Meanwhile  it  made  no 
entry  on  the  property,  disturbed  no  one  in  the  occupancy 
of  it,  and,  ^^hen  it  abandoned  its  proceeding,  the  prop- 
erty, so  far  as  appears,  was  in  exactly  the  same  condi- 
tion, even  with  respect  to  market  value,  it  was  in  when 
the  proceeding  was  begun.  Therefore,  loss  by  injury  to 
the  property  itself  is  out  of  the  question.  What  remains 
is  a  claim  for  loss  purely  personal,  loss  of  an  advanta- 
geous bargain  or  lease,  which,  but  for  the  acticm  of  the 
city  in  ordaining  an  extension  of  one  of  its  streets,  ap- 
pellant would  have  made.  For  such  a  loss  certainly  the 
act  gives  no  right  of  recovery,  either  in  express  words,  or 
by  any  fair  implication.  The  words,  "damages,'^  'loss,'* 
^^injury,"  having  fixed  and  definite  meaning,  by  judicial 
interpretation  and  legislative  usage,  they  are  to  be 
allowed  this  meaning  and  no  other  in  the  absence  of 
any  provision  in  the  act  that  they  are  to  be  understood 
differently.  Thus  interpreted,  they  include  only  such 
damages  as  are  based  on  injury  to  the  property  affected. 
Furthermore,  the  allowance  of  such  a  claim  as  this 
would  be  so  seriously  violative  of  a  settled  principle  of 
common  law,  that  nothing  short  of  a  direct  and  positive 
expression  in  the  act  would  give  sufficient  warrant  for 
believing  that  any  such  consequence  was  intended. 
Nothing  can  be  more  consonant  with  reason  and  justice^ 
or  more  essential  to  the  peace  of  society,  than  the  uni- 
versally recognized  principle  of  law  which  exempts  from 
liability  for  loss  or  damage  incidentally  resulting  from 
the  proper  exercise  of  a  legal  right    Here  the  city  iq 
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proceeding  to  condemn  appellant's  property  for  public 
use  was  exercising  a  right  conferred  by  statute.  If^  as 
an  incident  to  the  proper  exercise  of  this  rights  appe- 
lant lost  the  advantage  of  a  lease  which  otherwise  would 
have  been  contracted  for,  it  was  a  case  of  damnum 
absque  injuria.  Certainly  in  the  absence  of  express 
terms  indicating  a  legislative  purpose  to  give  to  the 
words  used  a  difFerent  significance  than  they  have  ac- 
quiredy  and  to  change  so  radically  the  common  law  as 
to  make  a  party  liable  for  consequences  resulting  from 
an  honest  exercise  of  his  legal  rights,  we  are  not  per- 
mitted to  infer  any  such  purpose. 

''A  statute  is  not  presumed  to  make  any  change  (in 
the  common  law)  beyond  what  is  expressed  in  its  pro- 
visions, or  fairly  implied  in  them,  in  order  to  give  them 
full  operation, — they  are  to  be  interpreted  in  the  light 
of  the  common  law,  with  references  to  the  principles  of 
the  common  law.'' 

Endlich  on  Interpretation,  etc..  Sec.  127. 

In  what  we  have  said  we  have  sufficiently  discussed 
the  several  assignments  of  error.  Our  construction  of 
the  act  of  assembly  necessarily  excludes  the  appellant's 
claim  from  its  provision,  and  the  assignments  of  error 
are  therefore  overruled  and  the  judgment  is  affirmed. 


Turtle  Creek  Borough  v.  Pennsylvania  Water  Co*, 

Appellant. 

Practice,  Supreme  Court— Equity  practice-^Findingi  of  fact. 

1.  It  is  not  ground  for  reversal  on  findings  of  fact  of  a  court  of 
first  instance  that  a  different  conclusion  might  hare  been  waf* 
ranted  from  the  evidence  or  that  the  appellate  court  might  have 
arrived  at  a  different  result  if  called  upon  to  determine  the  f aet^ 
as  a  court  of  first  instance.  The  duty  of  the  appellate  court  in 
levienring  findings  of  fact  is  to  ascertain  whether  theiM  irie  tesi« 
iboay,  which,  if  believed^  would  sustain  the  findings* 

Vol,  ocxun— 26 


Digitized  by 


Google 


402  TUBTLECRBEKBOEO.t;.PENNA.W.CO.,Appellint 

Sylkbus.  [848  Pa. 

C&rp<Mr^Honi — Waiw  componiet— Tf  oier  raU^^Act  of  AprU  29, 
i87h  P.  L.  78,  See.  SJh-Vdluation  of  platUSetuonable  raiei. 

2.  In  a  suit  in  equity  to  restrain  a  water  company  from  shuttiiig 
off  a  supply  of  water  to  conBumers  who  refused  to  sign  contracts 
to  pay  increased  rates  and  to  have  the  court  inquire  into  the  rea- 
sonableness of  the  proposed  increase  of  rates,  under  the  Act  ef 
April  89,  1874,  P.  L.  78,  Section  84,  where  the  vahiation  by  the 
court  of  the  plant  of  the  water  company  as  a  basis  for  ascertain- 
ing  reasonable  rates,  was  complained  o^  where  it  i^^eared  that 
such  Taluation  had  been  determined  after  considering  all  ibe  en- 
dence  presented  and  there  was  testimony  to  support  the  condusions 
of  fact  reached  by  the  court  below,  the  Supreme  Oourt  will  not  on 
appeal  reverse  the  findings  of  fact  of  the  chancellor. 

8.  The  lower  court  made  no  error  in  such  case  in  not  setting  out 
in  its  findings  each  separate  item  of  value  and  taking  the  sum  total 
of  such  separate  items  as  the  value  of  the  plant,  where  in  its  opin- 
ion it  stated  that  all  items  had  been  considered  in  fixing  ibe  value 
of  the  plant. 

4.  Water  rates  established  by  a  court  of  equity  under  die  Act 
of  April  89,  1874,  P.  L.  78,  Section  84^  must  not  be  confiscatoiy 
and  must  be  such  as  to  yield  a  fair  return  upon  a  just  valuation 
of  the  plant  Where  there  is  evidence  to  support  a  finding  that 
the  rates  as  established  will  yield  a  fair  return  upon  the  capital 
invested,  a  decree  fixing  such  rates  will  be  affirmed. 

5.  Where  in  such  case  it  appeared  that  a  proposed  increase  in 
water  rates  would  have  yielded  a  profit  to  defendant  water  com* 
pany  of  7.78  per  cent  on  the  valuation  of  the  plant  as  alleged  hj 
the  defendant^  the  court  made  no  error  in  establishing  a  rate  suffi- 
cient to  yield  a  return  of  not  less  than  six  per  cent  upon  the  valu- 
ation of  the  plant  as  fixed  by  the  court 

Equity  practice — Taxpayers'  biUe--Partie$  enUtled  to  reUef-^^Be- 
fund  of  water  rates  paitL 

6.  Where  the  bills  were  filed  in  such  case  hj  various  borou^ 
and  by  two  citizens  and  taxpayers  of  each  borough  on  their  own 
behalf  and  on  behalf  of  other  citizens  who  were  consumers  of  water, 
the  court  made  no  error  in  assuming  jurisdiction  with  respect  to 
the  general  subject  under  consideration  and  in  decreeing  that  the 
water  company  should  refund  what  it  had  collected  in  excess  of  a 
reasonable  rate  to  persons  who  were  not  named  as  parties  plaintiff 
in  the  bills,  but  who  were  in  like  situation  with  the  individual 
plaintiflFa, 

.   Argued  Oct  31, 1913.   Appeals,  Nos.  82, 88, 84, 86, 8^ 
87, 88  and  89,  Oct  T.,  1913,  by  defendant,  from  decree  of 


Digitized  by 


Google 


TUETLE  CEEEK  BORO.  v.  PBNNA.  W.  CO.,  AppeUant.  403 
1914.]  Statement  of  Facts— Opinion  of  Court  below. 
C.  P.  Alle^eny  Co.,  at  Nob.  132  Aug.  T.,  1911 ;  235  Feb. 
T.,  1912;  278  Feb.  T.,  1912;  258  Feb.  T.,  1912;  300  Feb. 
T.,  1912;  318  Feb.  T.,  1912;  257  Feb.  T.,  1912;  and  1084 
April  T.,  1912,  upon  bill  in  equity  in  cases  of  Borough  of 
Turtle  Creek,  et  al.,  v.  Pennsylvania  Water  Company; 
Borough  of  East  Pittsburgh,  et  al.,  v.  Pennsylvania 
Water  Company;  Borough  of  North  Braddock,  et  al.,  v. 
Pennsylvania  Water  Company;  Borough  of  Swissvale, 
et  al.,  v.  Pennsylvania  Water  Company ;  Borough  of  Pit- 
cairn,  et  al.,  V.  Pennsylvania  Water  Company;  Borou^ 
of  Wilkinsburg,  et  al.,  v.  Pennsylvania  Water  Company ; 
Borough  of  Edgewood,  et  al.,  v.  Pennsylvania  Water 
Company;  Borough  of  Wilmerding,  et  al.,  v.  Pennsylva- 
nia Water  Company.  Before  Fbll,  C.  J.,  Brown,  Pot- 
Tn,  Elkin  and  Mosghziskbb,  J  J.    Affirmed. 

Bill  in  equity  for  an  injunction  to  restrain  a  water 
company  from  charging  unreasonable  rates.  Before 
MiLLBR,  J.,  specially  presiding. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court, 
and  by  the  following  opinion  of  MnjiWB,  J.,  specially  pre- 
siding, and  SwBABiNGBN,  J.,  sur  exceptions  to  the  find- 
ings of  fact  and  conclusions  of  law  of  the  trial  judge : 

The  various  boroughs  in  the  various  cases  are  munici- 
pal corporations,  and  the  various  individuals  named  in 
each  bill  are  citizens  and  taxpayers  of  their  respective 
boroughs  and  are  together  customers  and  users  of  water 
in  said  borough  supplied  by  the  Pennsylvania  Water 
Company,  defendant;  this  defendant  is  a  public  service 
corporation  under  the  laws  of  Pennsylvania  for  the  pur- 
pose of  supplying  and  distributing  water  to  domestic 
and  other  consumers;  in  most  of  these  boroughs  ordi- 
nances were  duly  enacted  upon  the  acceptance  of  which 
the  defendant  company  or  its  predecessors,  entered  upon 
the  streets  of  the  boroughs,  laid  mains  and  pipes  and 
made  attachments  for  the  purpose  of  supplying  water  to 
said  boroughs  and  the  inhabitants;  under  these  ordi- 
nances and  by  virtue  of  the  power  conferred  upon  the 
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defendant  company  and  its  predecessors  \fj  the  laws  of 
the  Commonwealth,  water  has  been  supplied  to  the  said 
boroughs  and  the  inhabitants  up  to  the  present  time;  in 
the  ordinances,  especially  in  the  Borough  of  Wilkins- 
burg  and  the  Borough  of  Turtle  Creek  cases,  a  provision 
was  contained  that  the  rates  charged  for  domestic  pur- 
poses should  not  exceed  the  rates  for  the  same  service 
then  in  existence  in  the  City  of  Pittsburgh;  these  rates 
as  affected  by  meter  were  not  to  exceed  twenty  cents  per 
thousand  gallons  for  domestic  consumers ;  to  what  these 
meter  rates  were  specially  applicable  is  m<Nre  fully  set 
forth  in  the  next  finding  of  fact;  from  the  time  when 
operation  began  and  water  was  supplied  to  the  bcHroughs 
and  inhabitants  thereof,  whether  by  ordinances  or  other- 
wise, up  to  January  1,  1911,  the  rates  did  not  exceed 
twenty  cents  per  thousand  gallons. 

By  various  considerations  and  mergers  the  Pennqrl- 
vania  Water  Company  acquired  control  of  different 
water  companies  furnishing  water  in  the  eight  boroughs, 
plaintiffs  in  these  bills,  and  in  a  number  of  townships 
adjacent  to  said  boroughs,  and  in  the  Thirteenth  Ward 
of  the  City  of  Pittsburgh ;  at  the  time  of  the  passage  of 
the  ordinance  referred  to  the  rates  in  force  in  the  City 
of  Pittsburgh  for  domestic  and  other  various  miscel- 
laneous purposes  were  flat  rates ;  the  provisions  in  force 
with  reference  to  meter  rates  are  as  follows: 
'  '^AU  establishments,  such  as  manufactories,  pickle 
and  vinegar  works,  hotels,  livery  stables,  breweries, 
bottling  houses,  other  large  consumers,  including  also 
hydraulic  elevators,  and  watermotorff,  may  be  supplied 
at  the  flat  meter  rates  instead  of  the  rates  hereinbefore 
provided." 

This  provision  seemed  not  to  relate  to  meter  rates  for 
domestic  and  other  small  consumers. 

On  January  1,  1911,  the  Pennsylvania  Water  Com- 
pany, defendant,  increased  its  rates  for  supplying  water 
to  domestic  consumers  in  the  various  boroughs  and  dis- 
tricts to  33^  cents  per  thousand  gallons,  by  meter  in 
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qnantitieg  less  than  150,000  gallons  per  annum,  and  has 
since  been  charging  said  rates  for  water  furnished  to 
domestic  consumers;  this  increase  of  rates  was  made 
part  of  a  written  application  to  be  executed  by  domestic 
consumers  with  a  statement  that  unless  complied  with 
the  supply  of  water  to  the  domestic  consumers  would 
cease. 

The  consumers  of  the  defendant  company  fall  into 
three  classes,  namely ;  domestic,  industrial,  and  munici- 
pal; in  the  middle  class  are  manufacturing  concerns, 
among  others  the  Westinghouse  Electric  &  Manufactur- 
ing Company,  Westinghouse  Machine  Company,  West- 
inghouse Air  Brake  Company,  Union  Switch  &  Signal 
Company,  and  others,  who  have  been  supplied  with 
water  under  special  contracts;  to  these  industrial  c<m- 
sumers,  during  the  year  1911,  out  of  a  total  pumpage  of 
2,065,991,047  gallons  of  water  there  has  been  furnished 
1,317,444,742  gallons;  during  the  same  period  there  was 
supplied  to  domestic  consumers  out  of  the  total  pump- 
age  above  set  forth,  722,204,250  gallons ;  the  inhabitants 
of  the  various  boroughs  are  included  in  the  classification 
known  as  domestic  consumers. 

The  rates  under  special  contracts  charged  to  the  in- 
dustrial consumers  are  small  and  differ  in  price,  a  few  of 
which  are  as  follows :  To  the  various  Westinghouse  com- 
panies, including  the  Pittsburgh  Meter  Company,  a 
maximum  of  five  and  two-tenths  cents  per  thousand  gal- 
lons, and  a  minimum  of  four  cents  per  thousand  gallonis; 
to  the  Trafford  Water  Company,  four  cents  per  thousand 
gallons;  to  the  Borough  of  Bankin,  nine  and  one-third 
cents  per  thousand  gallons;  to  the  Union  Switch  &  Sig- 
nal Company  from  eight  to  sixteen  cents  per  thousand 
gallons;  a  new  contract  was  made  with  the  Pittsburgh 
Meter  Company  at  a  low  rate  on  November  1, 1911,  long 
after  the  increased  published  rate  went  into  effect 

On  March  23,  1911,  the  defendant  company  supplied 
12,414  domestic  consumers,  of  whom  4,500  were  not 
affected  by  the  increased  rate ;  2,500  have  their  rates  in- 
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creased  from  thirty  to  thirty-five  per  cent  and  the  bal- 
ance of  the  domestic  consumers  have  their  rates  in- 
creased sixty-six  and  two-thirds  per  cent  No  increase 
was  made  under  the  change  of  January  1, 1911,  to  those 
receiving  water  under  special  contracts,  except  to  the 
inhabitants  of  the  Borough  of  Turtle  Greek,  Wilkins- 
burg,  East  Pittsburgh  and  Pitcaim,  being  the  dcHnestic 
consumers  in  said  boroughs,  and  the  rates  charged  to 
said  boroughs  for  fire  service. 

The  average  daily  demand  upon  the  Pennsylvania 
Water  Company  for  water  supply  does  not  exceed 
10,000,000  gallons;  its  plant  is  capable  of  supplying 
over  30,000,000  gallons  per  day;  the  defendant's  Port 
Perry  plant,  which  is  carried  at  a  high  valuation,  is  not 
in  continuous  use  and  cannot  supply  pure  water  to 
domestic  consumers. 

In  the  year  1910,  out  of  a  total  pumpage  of  1,836,6^,- 
000  gallons,  of  which  the  industrial  service  under  the 
contracts  mentioned  received  1,358,808,000  gallons;  the 
revenue  received  from  said  service  was  163,392.00;  dQ^ 
ing  the  same  period  out  of  said  total  pumpage,  the 
domestic  service  amounted  to  688,942,000  gallons,  and 
the  revenue  received  was  |173,444.00. 

For  the  year  1911  the  defendant  furnished  domestic 
consumers  722,204,250  gallons  of  water  for  which  it  re- 
ceived 1239,574.31 ;  during  the  same  period  it  delivered 
to  industrial  consumers  with  special  contracts  1,317,- 
444,472  gallons  of  water,  receiving  therefor  182,293.37, 
or  an  average  of  about  six  and  one-fourth  cents  per  thou- 
sand gallons;  these  latter  consumers  used  about  two- 
thirds  of  the  total  production  and  pay  on  an  average  of 
one-fifth  of  that  charged  to  domestic  consumers. 

To  April  1, 1911,  the  defendant  actually  expended  for 
its  property  12,690,585.38;  this  includes  assets  on  hand 
as  pointed  out  in  the  court's  discussion;  it  is  subject  to 
deductions  for  further  depreciation  not  appearing  in  the 
estimate  upon  which  the  figures  are  based,  an  Indetenni- 
nate  amount  for  going  value  and  interest  during  con^ 
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Btraction  is  considered  in  fixing  the  total  yalne  of  the 

plant 

The  gross  receipts  of  the  defendant  for  the  calendar 
year  of  1911  were  |354,277.02;  the  amounts  expended 
for  maintenance  and  operation  were  f  127,008.67;  the 
amount  written  off  for  depreciation  that  year  was 
130,971.94;  the  operating  profit  at  f  196,296.41  is  6.01 
per  cent  on  defendant's  valuation  of  |3,300,000.00. 

If  all  the  water  supplied  during  the  year  1911  had 
been  paid  for  in  accordance  with  the  rates  published,  the 
rates  would  have  been  increased  sufficient  to  have  made 
a  profit  of  7.72  per  cent  on  the  defendant's  claimed  valu- 
ation* The  rate  as  fixed  by  the  court  upon  the  value 
fixed  by  the  court  is  an  adequate  return  for  the  service 
rendered. 

The  value  of  defendant's  property,  under  all  the  evi- 
dence, upon  which  it  is  entitled  to  a  fair  return,  after 
the  payment  of  expenses  and  cost  of  operaticm,  including 
depreciation,  or  a  fixed  sinking  fund  in  lieu  thereof,  is 
the  sum  of  12,750,000.00,  and  the  rate  fixed  by  the  court 
for  domestic  consumers  will,  with  the  other  rates  to  be 
paid  produce  a  net  return  not  less  than  six  per  cent 

Defendant  is  entitled  to  receive  a  reasonable  return  of 
not  less  than  six  per  cent,  upon  the  value  of  its  prc^rty 
as  fixed  by  the  court  after  the  deduction  of  all  expenses 
of  operation  and  maintenance,  less  reasonable  deprecia- 
tion, or  in  lieu  thereof  a  sinking  fund ;  a  gross  income  of 
$420,000.00  per  annum  would  not  be  unreasonably  large, 
if  equitably  obtained  from  all  class  of  consumers.  It 
appearing  at  the  argument  to  be  conceded  that  many  of 
the  outstanding  bonds  of  defendant  company  paid  a  rate 
more  nearly  approximating  five  per  cent  than  six  per 
cent,  the  observations  in  the  former  opinion  that  the 
rate  should  not  be  less  than  seven  to  seven  and  one-half 
per  cent  is  modified  to  stand  not  less  than  six  per  cent 
in  accordance  with  the  opinion  of  the  Supreme  Court  in 
the  Brymer  case. 

The  power  conferred  upon  a  Court  of  Equity  under 
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the  Act  of  April  29,  1874,  P.  L.  73,  to  inquire  into  and 
determine  the  charges  for  gas  and  water,  carries  with  it 
jurisdiction  to  determine  the  reasonableness  of  charges 
iraespective  of  prior  contracts;  to  that  extent  such  con- 
tracts may  be  reformed ;  this  applies  to  the  defendant  as 
well  as  to  the  plaintiflFs.  Changed  conditions,  whereby 
the  All^eny  river  has  been  made  the  base  of  supply 
and  the  defendant  has  been  compelled  to  supply  filtered 
water,  at  a  large  item  of  increased  cost,  justifies  a  rea* 
sonable  change  in  rates,  as  affected  by  changed  condi- 
tions since  1888.  It  follows,  not  only  that  the  rates  to 
domestic  consumers  as  contemplated  by  the  original 
ordinances  may  be  slightly  increased  but  that  the  rates 
for  public  and  industrial  service  should,  in  justice  and 
equity  bear  their  share  of  the  burden;  the  contracts 
with  the  various  boroughs,  where  not  limited  by  time, 
are  revocable  for  the  purpose  of  changing  to  a  rate  which 
will  measurably  assist  in  yielding  an  adequate  return; 
BO  also  should  the  rate  charged  to  industrial  service  be 
made  to  bear  a  more  equitable  burden. 

The  rates  in  the  new  schedule  of  the  defendant  to 
domestic  consumers  for  water  furnished  by  meter,  since 
January  1,  1911,  are  unjust  and  unreasonable  and  bear 
an  undue  proportion  of  the  burden  as  compared  with  the 
rates  charged  to  other  service. 

The  readjustment  of  the  defendant  company's  rates 
under  the  pleadings  and  evidence  must  be  in  relief  of  the 
domestic  consumers  affected  by  the  increased  rates  over 
and  above  the  minimum  meter  charges.  The  defendant's 
estimate  of  value  having  been  reduced  one-sixth,  the 
present  rates  charged  to  domestic  consumers,  must  be 
reduced  not  less  than  that  amount,  as  applicable  to  that 
class  of  domestic  consumers  set  forth  in  the  half-yearly 
schedule.  Defendant's  suggestion  in  compliance  with 
the  former  conclusion  of  law  as  then  stated  by  the  court 
is,  saving  its  protest  against  the  same,  to  reduce  the 
present  charge  from  twenty-five  cents  to  twenty  cents 
per  hundred  cubic  feet  to  those  ccmsumers  using  more 
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than  the  minimum  amount  of  2^000  cubic  feet  each  six 
monthH;  this  approximately  agrees  with  the  rate  fixed 
by  the  court;  this  proportionate  reduction  to  extend 
through,  and  to,  all  classes  of  domestic  consumers 
affected  thereby  in  the  schedule  relating  to  such  con- 
smners;  approximately  the  rate  so  fixed  by  the  court  is 
a  decrease  of  one-half  of  the  increase  promulgated/  and 
at  present  collected  by  the  defendant  company,  as  ap- 
plied to  this  particular  class  of  domestic  consumers ;  the 
rate  so  fixed  is  deemed  fair  and  adequate  and  covers  all 
the  contingencies  heretofore  fully  discussed.  The  new 
rates  hereby  fixed  may  be  incorporated  into  the  final 
decree. 

As  there  does  not  seem  to  be  sufficient  evidence  upon 
which  a  fact  or  facts  could  be  found  as  to  a  new  proposed 
schedule  of  rates  for  municipalities  or  to  public  service, 
including  fire  protection,  and  detailed  changes  of  such 
rates  are  not  at  issue  as  to  the  method,  or  reasonableness 
thereof,  and  the  same  are  not  pressed  by  counsel,  nor  was 
any  request  for  a  finding  in  connection  therewith  pre- 
sented, no  conclusion  thereon  enforceable  by  decree  can 
be  found  as  to  the  amount  of  the  proposed  new  rates,  and 
reference  thereto  in  the  first  opinion  and  findings  are 
modified  accordingly. 

Permanent  injunctions  should  be  granted  restraining 
the  defendant  from  further  charging  the  rates  promul- 
gated by  its  schedule  of  January  1,  1911,  to  domestic 
consumers,  and  requiring  it  to  charge  the  rates  as  herein 
fixed  by  the  court  to  said  consumers,  further  requiring 
the  defendant  to  repay  or  credit  domestic  consumers 
with  the  difFermce  between  the  rates  charged  and  col- 
lected since  the  first  of  January,  1911^  and  the  proper 
rate  to  be  charged  therefor,  as  fixed  in  this  adjudication. 

The  defendants  should  pay  the  costs  in  the  several 
bills,  except  to  the  extent  that  under  the  cross-bills  and 
pleadings  these  conclusions  find  that  contracts  unlimited 
in  time  between  tjie  defendant  company  and  the  borough 
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plaintiflSy  are  reTOcable;  such  costs  to  that  extent 
should  be  paid  by  the  defendant  in  said  cross-bills. 

80  far  as  the  findings  and  conclusions  herein  an- 
nounced support  the  exceptions  filed  by  the  respective 
parties^  they  are  sustained,  otherwise  they  are  dismissed. 

Exceptions  to  yarions  findings  of  fact  and  law  of  the 
trial  judge  were  dismissed  by  the  conrt  Defendant  ap- 
pealed. 

Errar$  oM^igned  were  in  dismissing  the  exceptions. 

Charge  B.  Gordon,  of  Gordon  d  Smith,  and  Duff  d 
Oarmack,  for  appellants. 

J.  A.  Langfitt,  with  him  H.  W.  Mcintosh,  O.  B.  Prich- 
ard,  C.  O.  Baldridge,  fif,  /,  McKim,  J.  N.  Huiton,  J.  E. 
Hindmon,  John  D.  Meyer,  V.  L.  Barbor,  and  £L  H. 
Huselton,  for  appellees. 

Opinion  by  Mr.  Justiob  Elkin,  January  5, 1914: 
The  matters  in  dispute  between  the  boroughs  and  the 
water  company  were  presented  to  the  court  below  for 
determination  nnder  the  provisions  of  the  Act  of  April 
29, 1874,  P.  L.  73.  The  bills  were  filed  by  the  boroughs 
to  restrain  the  water  company  from  shutting  off  the 
supply  of  water  to  consumers  because  of  thdr  refusal  to 
sign  contracts  to  pay  increased  rates,  and  to  have  the 
court  inquire  into  the  alleged  unreasonableness  ot  the 
proposed  increase  of  charges  in  order  that  such  decrease 
might  be  decreed  as  should  be  deemed  just  and  equitable 
under  the  facts.  The  pleadings  and  testimony  covtf 
1,385  pages  of  the  appendix,  while  it  requires  ninety-five 
pages  of  the  paper  book  to  print  the  requests  for  findings 
of  facts  and  of  law,  the  opinions  of  the  court  below,  and 
exceptions  thereto.  This  shows  how  exhaustively  the 
case  was  presented  in  and  considered  by  the  court  beiow. 
Every  question  raised  here  was  fully  considered  there^ 
and  nothing  deemed  material  or  helpful  to  their  respec- 
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tive  contentions  was  overlooked  by  the  vigilance  of  conn- 
seL  The  record  is  a  satisfactory  one  becanse  it  shows 
moBt  intelligent  presentation  by  counsel  and  painstaking 
care  on  the  part  of  the  learned  chancellor.  Every  ques- 
tion raised  was  given  fair  and  full  consideration^  and  our 
concern  here  will  be  to  determine  whether  under  the 
facts  reversible  error  was  committed  in  the  application 
of  the  law.  Both  sides  appealed  from  the  decree  and  in 
the  present  cases  we  have  to  do  with  the  appeals  of  the 
water  company.  Learned  counsel  for  appellant  state 
the  two  fundamental  questions  in  all  of  the  cases  to  be: 
(1)  The  value  of  the  water  company  plant;  and  (2)  the 
net  earnings  the  company  should  be  allowed  as  a  fair 
retxim  upon  that  valuation.  There  are  seventeen  assign- 
ments of  error,  but  they  all  relate  to  the  two  funda- 
mental questions  just  stated,  and  need  not  be  discussed 
separately.  It  is  strongly  urged  by  counsel  for  appel- 
lant that  the  court  below  should  have  found  as  a  fact 
under  the  evidence  the  value  of  the  plant  to  be  |3,300,000, 
and  that  it  was  error  to  fix  its  valuation  at  12,750,000  as 
the  learned  chancellor  did.  It  is  argued  that  this  result 
eonld  only  have  been  obtained  by  arbitrarily  scaling 
down  the  valuations  placed  upon  the  properties  by  the 
witnesses,  or  by  the  disallowance  of  certain  items  which 
should  have  been  considered  in  arriving  at  a  proper  valu- 
ation for  the  purpose  of  fixing  a  basis  upon  which  to 
compute  the  net  earnings  to  which  the  company  was  en- 
titled in  order  to  secure  a  fair  return  upon  the  capital 
invested.  The  answer  to  this  position  must  of  necessity 
dei)end  upon  the  fact  whether  the  court  did  disregard 
the  testimony  and  arbitrarily  fix  a  valuation  without 
reference  to  the  proven  facts.  It  has  been  necessary  to 
read  the  testimony  of  a  large  number  of  witnesses  in 
order  to  intelligently  review  the  findings  of  fact  upon 
which  the  court  below  based  its  conclusion  as  to  the 
value  of  the  plant  Having  done  so,  we  are  not  prepared 
to  say  that  the  trial  judge  either  arbitrarily  scaled  down 
valuations  placed  on  the  plant  by  witnesses,  or  entirely 
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eliminated  certain  items  which  should  have  been  allowed 
in  fixing  the  valuation.  In  considering  this  question  it 
is  important  to  remember  that  several  witnesses  testified 
as  to  the  value  of  the  plant,  each  witness  having  a  theorj 
of  his  own  as  to  the  proper  method  of  ascertaining  that 
value,  and  no  two  of  them  were  in  exact  accord.  It  is 
true  most  of  the  expert  witnesses  called  by  defendant 
placed  a  higher  valuation  on  the  properties  than  the 
court  fixed,  but  on  the  other  hand,  it  is  equally  true  that 
the  testimony  produced  by  the  plaintiff  would  warrant 
a  much  lower  valuation.  In  considering  the  question  of 
valuation  the  learned  court  below  said :  ''As  is  usual  in 
cases  of  this  class,  a  wide  space  exists  between  the  testi- 
mony of  the  respective  parties  as  to  the  value  <rf  de- 
fendant's properties,  varying  from  |1,584,354  by  the 
plaintiff,  and  |3,300,000,  and  more  by  one  witness,  on  the 
part  of  the  defendant."  This  is  followed  by  a  discussion 
of  the  testimony  of  the  witnesses,  Lyons,  Growther, 
Euichling,  Hawley,  Forbes,  Metcalf,  Davison,  Pence  and 
Enowles.  The  discussion  of  the  testimony  of  these  wit- 
nesses amounts  to  a  demonstration  that  the  learned 
chancellor  carefully  considered  the  question  of  value 
from  every  angle,  and  did  not  act  arbitrarily  or  ca- 
priciously in  fixing  the  valuation  of  defendant's  proper 
ties.  No  doubt  counsel  for  appellant  believe  that  the 
court  should  have  accepted  the  statements  of  their  wit- 
nesses as  the  best  evidence  of  value,  but  the  court  was 
not  bound  to  accept  their  estimates  of  value  as  conclu- 
sive of  the  fact,  but  only  to  give  it  the  weight  to  which 
it  was  entitled  in  connection  with  all  the  testimony  in 
arriving  at  a  just  valuation.  Upon  the  question  of 
value  the  testimony  was  conflicting  and  it  was  the  dn^ 
of  the  court  to  consider  all  of  the  relevant  facts  in  fixing 
a  fair  valuation  upon  tiie  properties.  It  may  be,  as  ap- 
pellant contends,  that  the  weight  of  the  testimony  would 
justify  a  higher  valuation,  but  the  question  for  decision 
here  is  whether  there  was  such  palpable  error  in  the 
findings  of  fact  as  to  warrant  a  reversal  of  the  decree. 
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Appellate  courts  do  not  reverse  findings  of  fact  by  a 
court  of  first  instance  unless  there  be  manifest  error. 
This  is  the  rule  of  all  the  cases^  and^  as  we  view  it^  is  con- 
clusive against  appellant  on  this  branch  of  the  case  at 
bar.  The  testimony  was  ample  to  sustain  the  conclusion 
reached^  and  this  is  the  limit  of  our  inquiry:  Bora- 
baugh'a  Est,  229  Pa.  377.  It  is  not  ground  for  reversal 
on  the  findings  of  fact  that  a  different  conclusion  mi^t 
have  been  warranted  from  the  evidence,  or  that  this 
court  might  have  arrived  at  a  different  result  if  called 
upon  to  determine  the  fact  as  a  court  of  first  instance: 
Plankington's  Est.,  212  Pa.  235.  Our  duty  in  reviewing 
findings  of  fact,  is  to  ascertain  whether  there  was  testi- 
mony, which,  if  believed,  would  sustain  the  findings: 
(Ml  Well  Supply  Co.  v.  Manufacturing  Co.,  234  Pa.  378. 
As  to  the  items  of  'Agoing  value,''  interest  during  the 
period  of  construction,  and  the  cost  of  repairing  the 
streets,  which  appellant  contends  were  not  allowed,  or  at 
least  that  there  were  no  distinct  findings  as  to  these 
items,  we  agree  that  these  were  elements  to  be  consid- 
ered in  arriving  at  a  just  valuation  of  the  properties, 
but  we  cannot  agree  that  it  was  the  duty  of  the  court  to 
set  out  in  its  findings  each  separate  item  of  value  and 
make  the  sum  total  of  the  separate  items  the  final  con- 
clusion of  the  court  as  to  the  valuation  of  the  entire 
plant  In  the  opinion  of  the  court  in  banc  on  the  ex- 
ceptions to  findings  of  fact  and  conclusions  of  law,  it  is 
stated  that  these  items  were  not  eliminated  by  the  trial 
judge  in  fixing  the  valuation,  but  that  they  were  given 
due  consideration.  It  is  further  stated  that  the  trial 
judge  did  consider  'Agoing  value''  as  an  element  in  fixing 
the  value  of  the  plant  as  a  whole.  It  is  not  so  clear 
what  disposition  the  court  made  of  the  item  for  street 
paving,  but  that  it  was  not  overlooked  is  shown  by  what 
the  court  stated  in  reference  to  the  same.  It  may  be  that 
some  of  the  items  were  undervalued,  but  in  the  valua- 
tion of  the  entire  properties  of  a  company  of  the  magni- 
tude of  appellant,  we  would  not  feel  warranted  in  re- 
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Tendng  the  decree  on  the  ground  that  the  learned  court 
below  may  not  have  given  due  wei^t  to  some  of  the 
■mailer  items  included  in  the  total  yaluation.  What  we 
do  decide  now  is  that  under  all  the  evidence  the  valua- 
tion fixed  by  the  learned  court  below  is  a  fair  one^  and 
that  we  find  no  such  error  as  would  warrant  a  reversal 
of  the  decree  on  the  ground  of  under-valuation«  The 
same  may  be  said  as  to  the  contention  that  the  earnings 
of  appellant  under  the  rates  established  hj  the  decree 
are  insuiBcient  to  yield  a  fair  return  upon  the  capital 
invested.  The  rates  must  not  be  confiscatory  and  th^ 
must  be  such  as  to  yield  a  fair  return  upon  a  just  valua* 
tion  of  the  plant  The  elements  to  be  considered  in  fix- 
ing the  valuation,  and  what  deductions  should  be  al- 
lowed from  gross  earnings  for  maintenance  and  opera- 
ting expenses,  for  payment  of  fixed  charges,  for  depre- 
dation and  sinking  fund  purposes,  were  fully  considered 
by  the  lower  court  in  the  light  of  many  adjudicated 
cases,  and  especially  of  our  own  cases :  Brymer  v.  Butler 
Water  Co.,  179  Pa.  231;  Pennsylvania  Railroad  Co. 
V.  Philadelphia,  220  Pa.  100.  As  to  the  law  applicable 
to  the  facts  of  this  case,  we  can  add  nothing  of  value  to 
what  has  been  so  well  said  by  the  learned  court  below. 
We  are  not  convinced  that  the  conclusion  reached  will 
deny  appellant  a  fair  return  upon  a  just  valuation  of  its 
properties,  or  that  any  violence  was  done  to  the  rights  of 
the  water  company  in  the  application  of  the  law.  It  may 
be  proper  to  suggest  here  that  this  conclusion  is  based 
upon  the  findings  as  they  appear  in  the  present  record, 
and  is  not  to  be  taken  as  a  final  adjudication  of  the 
ri^ts  of  the  parties  for  all  time.  If  in  the  future  it  shall 
be  made  to  appear  that  the  net  earnings  of  the  company 
are  not  adequate  to  yield  a  fair  return  upon  the  value  of 
its  plant,  the  courts,  or  other  proper  tribunal,  may  be 
resorted  to  for  the  purpose  of  having  the  rates  changed 
so  as  to  meet  the  conditions  that  may  then  be  shown  to 
exist  But  upon  the  present  record  we  find  no  sufBcient 
reason  to  disturb  the  decrees  entered  by  the  court  belov. 
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We  need  but  advert  to  the  contention  of  appellant 
that  the  court  had  no  jurisdiction  to  decree  repayment 
to  persons  who  are  not  named  as  direct  parties  to  the 
bills.  Ko  authority  is  cited  in  support  of  this  position. 
The  bills  were  filed  by  the  boroughs  and  two  citizens  and 
taxpayers  thereof  on  their  own  behalf  and  on  behalf  of 
other  citizens  who  are  consumers  of  water.  On  this 
question  we  adopt  with  approval  what  was  said  in  the 
opinion  of  the  lower  court  sur  exceptions  to  the  con- 
clusions and  findings  filed  December  16,  1912.  We 
agree  that  equity  having  assumed  jurisdiction  with  re- 
spect to  the  general  subject  under  consideration,  es- 
pecially when  some  of  the  prayers  asked  for  this  specific 
relief,  the  decree  may  be  made  broad  enough  to  include 
every  incidental  question  or  dispute  within  the  general 
purpose* 

Decrees  affirmed.    The  costs  to  be  paid  by  appellant. 


Turtle  Creek  Borough,  Api)ellant,  v.  Penna.  Water 

Company. 

Corporatioiu — WaUr  companies  —  Contracts  with  horoughs  — 
Water  rates — Reasonable  rates — Equitu — Act. of  April  £9,  18H, 
P.L.7S,Bec.SJ^. 

L  A  borough  ordinance  granting  a  franchise  to  a  water  com- 
pany and  proTiding  that  'Hhe  rates  charged  by  said  company  for 
water  famished  for  domestic  purposes  by  contract  or  by  meter 
measorement  shall  not  exceed  the  rates  now  charged  by  the  Oily 
of  Pittsbur^^"  but  containing  no  definite  schedule  of  rates  and 
not  limited  as  to  timey  is  revocable  on  notice,  under  changed  con- 
ditions* 

2.  Where  in  a  suit  in  equity  under  the  Act  of  April  29,  1874,  P. 
L.  78,  Section  84^  to  enjoin  defendant  water  company  from  shut- 
ting off  a  supply  of  water  to  consumers  and  from  charging  in- 
creased rates  alleged  to  be  unreasonable,  it  appeared  that  plaintiff 
borough  had  granted  franchises  to  defendant  water  company  by 
ordinance  providing  that  the  rates  should  not  exceed  the  rates  then 
diarged  for  aaid  aervice  by  the  Oily  of  Pittsburgh,  the  plaintiff 
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could  not  be  heard  to  say  after  the  court  below  had  fixed  ntes 
wiiich  it  deemed  reasonable  under  the  evidence  that  the  court  had 
no  power  to  fix  the  rate  because  the  question  of  rates  was  finally 
settled  by  the  ordinances  which  constituted  yalid  contracts  bind- 
incT  upon  the  defendant  and  upon  the  courts. 

9.  Where  in  such  proceeding  it  appeared  that  there  were  no 
proTisions  in  the  ordinance  of  the  City  of  Pittsburgh  as  to  meter 
rates  to  be  charged  for  domestic  consumption  so  that  it  could  not 
be  said  that  the  borough  ordinances  fixed  any  definite  rated  for 
water  consumed  through  meters,  the  question  of  the  reasonable- 
ness of  meter  rates  was  left  open  by  the  borough  ordinance,  and 
the  court  below  had  the  power  to  hear  the  parties  and  determine 
under  the  evidence  what  was  a  reasonable  charge  for  water  so  fur- 
nished. 

4.  Whether  a  contract  between  a  borough  and  a  water  company 
could  be  enforced  if  its  provisions  would  oust  the  courts  of  their 
jurisdiction  to  determine  the  reasonableness  of  water  rates  not 
decided. 

6.  Where  in  such  case  it  was  contended  that  the  court  below 
should  have  considered  industrial  rates  for  water  furnished  manu- 
facturing establishments  as  sidelights  for  its  guidance  in  passing 
on  the  reasonableness  of  the  rates  charged  for  domestic  consump- 
tion, but  where  no  allegations  as  to  the  relation  which  industrial 
rates  bore  to  domestic  rates  were  contained  in  the  bill,  the  Supreme 
Court  could  not  say  that  the  court  below  erred  in  not  giving  due 
consideration  to  the  subject  of  industrial  rates. 

6.  Where  in  such  case  plaintiffs  complained  of  the  valuation  of 
defendant's  property  by  the  court  below  as  a  basis  for  ascertaining 
a  reasonable  rate  but  where  it  appeared  that  there  was  testimony 
which,  if  believed,  would  support  the  findings  of  fact,  the  decree 
was  affirmed. 

Argued  Oct.  31,  1913.  Appeals,  Nos.  156,  163,  157, 
166,  158,  154,  155  and  202,  Oct  T.,  1913,  by  plaintiff, 
from  decree  of  C.  P.  Allegheny  Co.,  at  Nos.  132,  Aug.  T., 
1911 ;  235  Feb.  T.,  1912;  278  Feb.  T.,  1912;  258  Feb.  T., 
1912;  300  Feb.  T.,  1912;  318  Feb.  T.  1912;  257  Feb.  T., 
1912,  and  1084  April  T.,  1912,  upon  bills  in  equity  in 
cases  of  Borough  of  Turtle  Creek,  et  al.,  v.  Pennsylvania 
Water  Company ;  Borough  of  East  Pittsburgh,  et  al.,  t. 
Pennsylvania  Water  Company;  Borough  of  Swissvale, 
et  al.,  V.  Pennsylvania  Water  Company  j  Boi^ugh  of  Pit- 
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calm,  et  al.,  v.  Pennsylvania  Water  Company;  Borough 
of  Wilkinsburgy  et  al.,  v.  Pennsylvania  Water  Company ; 
Borough  of  Edgewood,  et  al.,  v.  Pennsylvania  Water 
Company;  Borough  of  Wilmerding,  et  al.,  v.  Pennsyl- 
vania Water  Company.  Before  Fbll,  C.  J.,  Beown,  Pot- 
TBR,  Elkin  and  Mosghziskeb,  J  J.   Affirmed. 

Bill  in  equity  for  an  injunction  to  restrain  a  water 
company  from  charging  unreasonable  rates.  Before 
MiLLBB,  J.,  specially  presiding. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court 
and  in  Turtle  Creek  Borough  v.  Pennsylvania  Water 
Company,  243  Pa.  401. 

Exceptions  to  various  findings  of  fact  and  law  of  the 
trial  judge  were  dismissed  by  the  court  in  banc  in  an 
opinion  filed  by  Millbb,  J.,  specially  presiding,  and 
SwBABiNGBN,  J.    PlalutifFs  appealed. 

Errors  assigned  were  in  dismissing  the  exceptions. 

J.  A.  Langfitt,  with  him  H.  W.  Mcintosh,  C.  B.  Prich- 
ard,  C.  G.  Baldridge,  S.  J.  McKim,  J.  N.  Huston,  J.  E. 
Hindman,  John  D.  Meyer,  V.  L.  Barbor,  and  8.  H,  Huael- 
ton,  for  appellants. 

Oeorge  B.  Gordon,  of  Gordon  &  Smith,  with  him  Duff 
d  Carmack,  for  appellee. 

Opinion  by  Mr.  JusnoB  Elkin,  January  5, 1914 : 
These  are  cross  appeals  by  the  boroughs  and  raise  the 
following  questions  which  will  be  discussed  in  their 
order. 

1.  The  main  contention  of  appellants  is  that  the  ordi- 
nances created  a  contract  relation  between  the  parties, 
or  at  least  between  some  of  them,  which  limited  for  all 
time  the  rates  to  be  charged  by  the  water  company.  The 
ordinance  of  the  Borough  of  Turtle  Creek,  passed  in  1895, 
contains  the  following  provision :  ^'The  rates  charged  by 
Vol.  cx3XLin— 27 
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said  company  for  water  furnished  for  domestic  purposes, 
by  contract  or  by  meter  measurement^  shall  not  exceed 
the  rates  now  charged  for  the  same  service  by  the  City 
of  Pittsburgh.'^  The  ordinance  does  not  contain  any 
definite  schedule  of  rates,  nor  is  it  limited  as  to  time 
Upon  this  question  the  learned  court  below,  inter  alia, 
said:  ^^On  the  contention  that  there  exists  a  contract 
between  the  defendant  and  these  several  plaintiffis  at  the 
time  the  franchise  was  granted  and  permission  given  to 
enter  into  the  borough,  it  is  sufficient  to  say  that  where 
these  contracts  are  for  a  definite  period,  they  are  binding; 
neither  party  can  receive  the  benefits  therefrom  and  at 
its  will  repudiate  the  conditions  entered  into  originally. 
But  where  the  contracts  have  expired,  or  where  they 
seem  to  be  indeterminate,  they  are  revocable  on  notice, 
under  changed  conditions."  To  sustain  this  positicm  the 
court  cites  the  very  recent  case  of  McCullough-Dalzell 
Crucible  Company  v.  Philadelphia  Company,  ,223  Pa. 
336.  The  great  weight  of  authority  every  where  sustains 
the  view  of  the  court;  indeed  this  view  is  based  upon  a 
very  conservative  statement  of  the  law  in  such  eases.  In 
a  number  of  jurisdictions  it  has  been  held  that  it  is 
against  public  policy  for  private  parties  to  enter  into 
contracts  with  public  service  corporations  fixing  rates 
to  be  charged  either  for  a  definite  or  an  indefinite  term  of 
years  so  as  to  preclude  judicial  inquiry,  or  investigation 
by  other  tribunals  constituted  for  the  purpose,  into  the 
question  of  the  reasonableness  of  such  rates.  We  have 
not  gone  so  far  in  Penncfylvania,  but  have  uniformly 
upheld  contracts  of  this  kind  for  fixed  and  definite 
periods.  This  was  prior  to  the  Act  of  July  26, 1913,  P. 
L.  1374,  constituting  a  conunission  with  supervisory 
powers  over  public  service  corporations,  since  which 
time  we  have  not  been  called  upon  to  consider  the  ques- 
tion. The  effect  of  this  act  does  not  enter  into  the 
present  case  and  will  not  be  considered.  The  court  be- 
low adhered  to  the  rule  of  our  own  cases  as  to  contracts 
for  definite  periods,  and  this  was  proper,  but  refused  to 
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extend  the  rule  to  contracts  indefinite  as  to  meter  rates 
and  unlimited  as  to  time,  which  under  the  facts  was  a 
correct  view  of  the  law. 

Again^  this  position  of  the  boroughs  is  in  direct  con- 
flict with  the  prayers  of  their  bills  and  carried  to  a  logi- 
cal conclusion  would  deny  them  the  relief  specifically 
asked  by  theuL  The  third  and  fourth  prayers  of  the  bill 
are: 

3.  "That  your  honors  will  hear,  inquire  into  and  de- 
termine as  to  the  charges,  and  proposed  charges,  of  the 
said  PenniEfylTania  Water  Company  for  the  water  so 
famished  your  orators  and  other  citizens  and  consumers 
of  said  borough." 

4.  "That  your  honors  will  decree  that  the  charges  and 
proposed  charges  of  the  Pennsylvania  Water  Company, 
defendant,  assessed  and  charged  to  each  of  your  orators, 
shall  be  decreased  as  to  the  said  court  may  seem  equi- 
table and  just." 

All  of  the  other  prayers  are  predicated  upon  the  power 
of  the  court  under  the  Act  of  April  29, 1874,  P.  L.  73,  to 
hear  and  determine  the  matters  in  dispute  between  the 
parties.  The  purpose  of  filing  the  bills  was  to  invoke 
the  exercise  of  the  power  conferred  by  the  Act  of  1874 
upon  Courts  of  Common  Pleas  to  grant  equitable  relief. 
The  boroughs  took  the  initiative  by  averring  all  the 
necessary  facts  to  bring  them  within  the  general  purview 
of  the  act,  and  laid  the  ground  for  inquiry  into  the  ques- 
tion of  the  reasonableness  of  rates.  The  prayers  of  the 
bills,  the  facts  averred,  and  the  testimony  introduced,  all 
relate  to  the  alleged  unreasonableness  of  the  rates,  and 
this  was  the  pivotal  question  upon  which  the  case  was 
made  to  turn.  Having  tried  the  case  upon  this  theory 
at  their  own  instance,  the  boroughs  cannot  now  be  heard 
to  say  that  the  court  had  no  power  to  determine  whether 
the  rates  established  by  the  water  company  were  unrea- 
sonable, and  to  fix  rates  deemed  reasonable  under  the 
evidence,  on  the  ground  that  this  question  was  finally 
settled  by  the  acceptance  of  the  ordinances,  which  con- 
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Btituted  valid  contracts,  binding  tiot  only  upon  the  par- 
ties themselyeSy  but  upon  the  courts.  To  sustain  this 
position  would  mean  that  the  bills  would  have  to  be 
dismissed  because  of  the  failure  of  the  boroughs  to  make 
out  a  case  under  the  pleadings.  The  case  was  tried  on 
the  theory  that  it  was  one  of  rate  fixing  and  that  the 
court  should  determine  under  the  evidence  what  consti- 
tuted reasonable  charges  for  the  water  furnished.  The 
court  tried  the  case  upon  the  pleadings,  took  volumes  of 
testimony  in  support  of  the  respective  contentions  of  the 
parties,  and  entered  a  decree  deemed  equitable  and  just 
under  all  the  circumstances.  In  this  state  of  the  record, 
if  no  other  question  were  involved,  it  would  be  necessary 
to  say  that  the  boroughs  are  not  in  position  to  deny  the 
jurisdiction  and  power  of  the  court  to  grant  the  relief 
sought  in  their  bills.  In  addition  it  may  be  added  that 
there  was  no  provision  in  the  ordinances  of  the  City  of 
Pittsburgh  as  to  meter  rates  for  domestic  consumption, 
and  therefore  it  cannot  be  said  that  the  ordinances  upon 
which  appellants  rely  fixed  any  definite  rates  for  water 
furnished  through  meters.  Under  this  state  of  facts,  the 
question  of  the  reasonableness  of  meter  rates  must  be 
deemed  an  open  one,  and  if  so,  the  court  clearly  had  the 
power  to  hear  the  parties  and  determine  under  the  evi- 
dence what  was  a  reasonable  charge  for  water  so  fa^ 
nished. 

We  do  not  deem  it  necessary  for  the  purposes  of  this 
case  to  discuss  and  decide  whether  a  contract  between  a 
borough  and  a  water  company  will  be  enforced  if  its  pro- 
visions have  the  effect  of  ousting  courts  of  their  jurisdic- 
tion to  determine  what  is  reasonable  compensation  for 
the  public  service  rendered.  In  many  jurisdictions  it 
has  been  held  that  a  contract  as  to  rates  is  subject  to 
modification  or  abrogation  by  legislative  action,  either 
direct  or  through  the  medium  of  a  commission.  Indeed, 
it  must  be  conceded,  that  the  whole  trend  of  modem  de- 
cision is  in  this  direction,  but  we  have  not  been  called 
upon  in  Pennsylvania  to  finally  decide  to  what  extent 
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the  doctrine  is  applicable  here,  and  since  under  the  facts 
of  the  present  case  it  is  not  necessary  to  do  so,  this  will 
be  left  an  open  question  for  future  determination. 

2.  Something  is  said  in  the  argument  as  to  the  indus- 
trial rates  for  water  furnished  manufacturing  establish- 
ments. This  question  was  not  raised  by  the  pleadings 
and  we  do  not  see  how  it  is  possible  upon  review  to  con- 
sider it  as  a  ground  of  reversal.  The  learned  counsel  for 
appellants  in  their  printed  argument  concede  that  the 
pleadings  did  not  raise  the  question  of  the  unreasonable- 
ness of  industrial  rates,  but  insist  that  these  rates  should 
have  been  considered  as  sidelights  for  the  guidance  of 
the  court  in  passing  upon  the  reasonableness  of  the  rates 
for  domestic  consumption.  The  answer  to  this  position 
is  that  if  deemed  important  this  question  should  have 
been  raised  by  proper  averments  in  the  bills,  and  this 
not  having  been  done,  there  is  nothing  in  the  record  upon 
which  a  court  of  review  could  undertake  to  say  that  the 
court  below  erred  in  not  giving  due  consideration  to  the 
subject  of  industrial  rates. 

3.  It  is  also  strongly  urged  for  appellants  that  the 
court  below  fixed  too  high  a  valuation  upon  the  proper- 
ties of  the  defendant  company  as  a  basis  for  determin- 
ing what  rates  would  yield  a  fair  return  upon  the  value 
of  the  whole  plant.  This  question  has  been  discussed  in 
the  appeals  of  the  water  company  and  it  is  unnecessary 
to  repeat  what  was  there  said.  It  is  apparent  that  the 
valuation  of  the  properties  fixed  by  the  court  is  not 
satisfactory  to  either  parly.  The  water  company  asserts 
that  it  is  too  low,  while  the  boroughs  insist  it  is  too  high. 
It  may  be  noted  that  as  contended  in  the  printed  argu- 
ment of  their  counsel  the  boroughs  claim  the  valuation 
fixed  by  the  court  to  be  about  f  600,000  too  high,  while 
the  water  company  claims  that  it  is  f  600,000  too  low.  It 
may  be  assumed  that  each  side  is  putting  its  best  foot 
foremost  by  claiming  all  that  the  evidence  would  justify 
in  support  of  its  contentions.  The  court  took  conserva- 
tive ground  and  fixed  the  valuation  upon  a  basis  deemed 
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fair  and  reasonable  to  all  parties.  We  have  already  said 
that  there  was  no  error  in  this  respect 

In  conclusion^  it  may  not  be  improper  to  remark,  that 
these  appeals  contain  many  incidental  and  interesting 
questions  of  law,  which  we  do  not  deem  vital  to  the  de- 
cision of  the  present  case,  and  therefore  have  refrained 
from  discussing  or  deciding  them.  These  questions  will 
arise  under  the  Act  of  July  26,  1913,  P.  L.  1374,  known 
as  the  Public  Service  Company  Law,  and  it  would  be 
unwise  to  anticipate  their  decision  at  the  present  time 
and  under  the  old  law.  That  statute  created  a  tribnnal 
for  the  consideration  of  questions  such  as  are  here  in- 
volved and  we  do  not  feel  warranted  in  deciding  in  ad- 
vance, when  the  necessities  of  the  case  do  not  demand  it, 
many  important  questions  which  must  be  raised  in  the 
first  instance  under  the  new  Public  Service  Corporation 
Act 

What  we  do  decide  now,  and  it  is  all  we  intend  to 
decide,  or  that  is  necessary  to  be  decided  in  the  present 
case,  is,  that  under  the  facts  as  shown  by  this  record  the 
decree  entered  by  the  court  below  is  a  fair  and  equitable 
adjudication  of  the  matters  in  dispute  between  the  par- 
ties. We  find  no  reversible  error  in  the  matters  brou^t 
to  our  attention  by  the  assignments. 

Appeals  dismissed  at  the  cost  of  appellants. 


Helmstetter  v.  Pittsburgh  Railways   Company, 

Appellant. 

Negligence — Evidence — Proof  of  loss  of  earning  power. 

1.  Loss  of  earning  power  is  only  one  of  the  elements  of  damage 
in  cases  of  personal  injuries  but  it  is  an  element  which  most  be 
fairly  proyed  before  an  allowance  can  be  made  therefor. 

2.  In  an  action  to  recover  damages  for  personal  injuries,  in 
which  the  case  was  for  the  jury,  it  appeared  that  plaintiff  for  thir- 
teen years  prior  to  the  time  of  the  accident  had  been  employed  hj 
the  Oity  of  Pittsbui;^  as  a  f<»eman  and  as  a  special  olfoer  at  a 
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salaiy  of  $75.00  per  month.  Plaintiff  lost  no  wages  by  reason  of 
the  accident  as  the  city  paid  him  at  the  regular  rate  while  he  was 
disabled  and  continued  him  in  his  position  afterwards  at  the  same 
wages.  The  injuries  sustained  by  the  plaintiff  resulted  in  the  loss 
of  the  greater  part  of  one  hand  and  a  finger  from  the  other.  Plain- 
tiff offered  eyidence,  which  was  admitted  against  objection,  to 
show  that  some  thirteen  years  before  plaintiff  had  been  employed 
as  a  stationaiy  engineer.  It  was  not  shown  what  his  earning 
capacity  was  at  that  time  nor  did  it  appear  that  he  earned  then 
more  than  he  was  a^rwards  paid  while  in  the  employ  of  the  city. 
Evidence  offered  by  the  plaintiff  was  also  admitted  against  objec- 
tion to  show  the  ayerage  rate  of  wages  paid  to  stationaiy  engineers 
at  the  time  of  the  trial,  which  ayerage  was  considerably  higher 
than  the  wages  which  plaintiff  was  actually  earning.  Upon  appeal 
it  was  held  that  this  eyidence  was  improperly  admitted. 

Argued  October  31,  1913.  Appeal,  No.  63,  Oct.  T., 
1913,  by  defendant,  from  judgment  of  C.  P.  Allegheny 
Co.,  Aug.  T.,  1910,  No.  387,  on  verdict  for  plaintiflf  in 
case  of  Adam  T.  Helmstetter  v.  Pittsburgh  Railways 
(Company.  Before  Fell,  C.  J.,  Brown,  Potter,  Elkin 
and  MosoHZiSKBR,  J  J.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Davis,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  for  plaintiff  for  |3,000,  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  admitting  certain  evidence 
and  certain  instructions  of  the  court. 

Walter  M,  Lindsay,  with  him  Clarence  Burleigh  and 
William  A.  ChaUener,  for  appellant 

Rody  P.  Marshall,  of  Thomas  M.  d  Rody  P.  Marshall, 
for  appellee. 

Opinion  by  Mr.  Justice  Potter,  January  6, 1914 : 
This  was  an  acticm  by  the  plaintiff  to  recover  damages 
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for  injuries  Bustained  in  a  collision  between  a  motor 
cycle  on  which  he  was  riding  and  a  car  of  the  defendant 
company.  He  claims  that  he  was  riding  upon  a  track 
ahead  of  the  car^  which  came  upon  him  from  the  rear, 
and  struck  the  motor  cycle,  throwing  him  to  the  ground 
and  inflicting  injuries  which  resulted  in  the  loss  of  the 
greater  part  of  one  hand  and  a  finger  from  the  other. 
The  story  of  the  plaintiff  was  corroborated  by  one  wit- 
ness. For  the  defendant,  seyen  witnesses  testified  that 
.the  plaintifF  was  injured  while  attempting  to  pass  upcm 
his  motor  cycle  from  the  side  of  the  car  to  the  track 
directly  in  front  of  it.  The  evidence  of  negligence  upon 
the  part  of  the  defendant  was  however  sufficient  to  jus- 
tity  its  submission  to  the  jury.  The  difllerence  in  point 
of  view  between  the  parties  to  this  appeal  is  as  to  the 
method  of  proving  loss  of  earning  power  in  the  plaintiff, 
due  to  his  injuries.  It  was  shown  at  the  trial  that  for 
thirteen  years  prior  thereto  plaintiff  had  been  employed 
by  the  City  of  Pittsburgh  as  a  foreman  and  as  a  special 
officer  at  a  salary  of  seventy-five  dollars  per  month.  He 
lost  no  wages  by  reason  of  the  accident,  as  the  city  paid 
him  at  the  regular  rate  while  he  was  disabled,  and  c<mi- 
tinued  him  in  his  position  afterwards  at  the  same  wages. 
So  that  in  so  far  as  his  occupation  in  which  he  had  been 
engaged  for  thirteen  years  was  concerned,  he  suffered  no 
loss  in  earning  power.  Not  content  with  the  facts  in  this 
respect,  counsel  for  plaintiff  offered  evidence  which  was 
admitted  against  objection,  to  show  that  some  thirteen 
years  before,  plaintiff  had  been  employed  as  a  stationary 
engineer.  It  was  not  shown  what  his  earning  capacity 
was  at  that  time  nor  did  it  appear  that  he  earned  then 
more  than  he  was  afterwards  paid  while  in  the  employ 
of  the  city.  But  evidence  was  offered  against  objection, 
to  show  the  average  rate  of  wages  paid  to  stationaiy  en- 
gineers at  the  time  of  the  trial,  and  this  average  was 
considerably  higher  than  the  wages  which  plaintiff  was 
actually  earning. 
Counsel  for  appellant  have  assigned  as  error  the  ac- 
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tion  of  the  court  below^  in  admitting  evidence  that  plain- 
tiff's injuries  would  prevent  him  from  performing  the 
duties  of  an  engineer^  and  in  admitting  evidence  as  to 
the  rate  of  wages  paid  to  engineers  at  the  time  of  the 
trial.  We  think  the  objections  to  this  evidence  were  well 
taken  and  should  have  been  sustained.  If  the  inference 
intended  to  be  drawn  by  the  jury  was  as  to  plaintiflPs 
earning  capacity,  when  he  was  last  employed  as  an  en- 
gineer,  thirteen  years  before,  the  time  was  too  remote. 
If  the  desired  inference  was  to  be  based  upon  the  wages 
of  engineers  at  the  date  of  the  trial,  the  evidence  did  not 
show  plaintifTs  earning  power  as  an  engineer  at  that 
time,  or  that  it  exceeded  the  wages  he  was  and  had  been 
for  years  receiving  from  the  city.  The  principle  in- 
volved is  in  part  analogous  to  that  illustrated  in  Buck  v. 
McKeesport,  223  Pa.  211;  and  in  Hobel  v.  By.  &  Light 
Co.,  229  Pa.  507,  where  we  held  that  evidence  of  what 
plaintiff  was  able  to  earn  at  a  time  remote  from  the  acci- 
dent was  not  admissible  in  determining  earning  power. 
In  the  present  case,  as  noted  above,  the  testimony  fell 
short  of  showing  that  at  the  time  of  the  injury  or  at  the 
time  of  the  trial,  plaintiff's  earning  capacity  as  an  en- 
gineer would  have  been  any  greater  than  it  was  as  an 
employee  of  the  city.  If  not,  then  admittedly  he  suffered 
no  loss  of  earning  power.  Yet  the  testimony  as  to  his 
ability  to  discharge  the  duties  of  an  engineer  could  only 
have  been  intended  to  permit  an  inference  to  be  drawn 
by  the  jury  that  plaintiff's  earning  capacity  as  an  en- 
gineer was  in  excess  of  the  compensation  which  he  was 
actually  receiving  from  the  city  at  the  time  of  the  acci- 
dent No  such  inference  was  warranted.  Whether 
plaintiff's  employment  as  an  engineer  was  steady  and 
regular  throughout  the  year  did  not  appear;  but  when 
he  gave  it  up  and  entered  the  service  of  the  city,  and  re- 
mained therein  for  thirteen  years,  it  is  a  fair  inference 
that  he  considered  employment  by  the  city  and  its  com- 
pensation more  advantageous  than  the  employment  he 
was  able  to  get  as  an  engineer.    Loss  of  earning  power 
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is  only  one  of  the  elements  of  damage  in  cases  of  per- 
sonal injury,  but  it  is  an  element  which  must  be  fkirly 
proved  before  an  allowance  can  be  made  therefor.  The 
cases  of  Wallace  y.  Pennsylvania  B.  B.  Ck>.,  219  Pa.  327, 
and  McEenna  v.  Citizens'  Nat.  Gas.  Co.,  198  Pa.  31,  are 
instructiye  upon  this  point  The  plaintifF  here  suffered 
no  loss  of  earning  power,  if  the  comparison  be  made  as 
to  the  actual  compensation  he  was  receiving  before  and 
after  the  injury.  What  he  might  have  earned  as  an 
engineer  had  he  been  so  employed  at  the  time  of  the 
accident  was  mere  conjecture.  The  estimates  given  by 
the  witnesses  as  to  the  wages  of  engineers  varied  from 
the  same  amount  which  plaintiff  was  then  receiving  to 
considerably  greater  sums.  But  that  plaintiff  was  ca- 
pable of  earning  more  than  the  minimum  sum  was  not 
shown.  If  he  was  not,  then  he  suffered  no  loss  of  earn- 
ing power.  The  testimony  shows  that  in  his  present  po- 
sition with  the  city,  plaintiff  is  protected  by  the  Civil 
Service  Bules,  so  that  he  is  not  likely  to  lose  his  position, 
and  has  an  advantage  as  compared  with  employment  as 
an  engineer  for  private  parties. 

We  do  not  mean  to  be  understood  as  holding  that  the 
particular  calling  in  which  one  is  engaged  at  the  time  of 
the  injury,  or  the  wage  he  may  be  then  receiving,  is  to 
be  regarded  as  exclusively  fixing  the  standard  in  esti- 
mating loss  of  earning  power.  Lessened  capacity  to  earn 
in  any  actually  available  occupation  may  be  shown.  But 
it  must  be  shown  by  proper  and  satisfactory  proof,  and 
not  left  to  mere  conjecture.  Measured  by  that  standard 
we  do  not  find  here  sufficient  evidence  of  loss  of  earning 
power  in  plaintiff  due  to  the  injuries,  to  justify  the  sulh 
mission  of  that  question  to  the  jury. 

The  judgment  is  reversed,  with  a  venire  &cias  de  novo. 
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Bane,  Appellant,  v.  Pittsburgh  Bailways 
Company. 

Negligence — Street  raUwavs — Collision  between  car  and  wagon 
—Diagonal  collision — Failure  to  look  and  listen  ifnmedia4iely  be- 
fore entering  upon  trcusJcs — Contributory  negligence — Binding  in- 
structions. 

1.  In  an  action  to  recoyer  damages  for  personal  injuries  re- 
ceiyed  in  a  collision  between  the  wagon  which  plaintiff  was  driying 
and  a  car  of  tiie  defendant  street  railway  company,  binding  in- 
structions for  the  defendant  are  proper  where  it  appears  that  just 
prior  to  the  accident  the  plaintiff  was  driying  eastwardly  along  a 
street  longitudinally  with  the  car  tracks,  and  a  car  of  the  defend- 
ant company  was  approaching  him  coming  westwardly;  that  the 
defendant  turned  to  his  left  across  the  track  and  that  in  so  doing 
the  buggy  was  struck  by  the  car  and  he  was  thrown  out  and  in- 
jured; and  that  there  was  an  unobstructed  yiew  of  the  street  upon 
which  the  car  approached  for  a  distance  of  approximately  450  feet; 
and  the  only  eyidence  offered  in  behalf  of  the  plaintiff  as  to  the 
facts  of  the  accident  was  that  which  he  himself  gaye»  to  the  effect 
diat  about  fifty  feet  before  attempting  to  cross  he  looked  back- 
wards to  see  whether  a  car  was  coming  behind  him  from  the  west 
and  seeing  none  immediately  looked  ahead  toward  the  east  and 
saw  no  car  coming  from  that  direction;  that  he  checked  his  horse 
to  a  walk  and  turned  to  cross  the  car  track;  that  wh^i  the  horse 
was  already  upon  the  track,  with  his  foot  oyer  the  first  rail,  plain- 
tiff looked  up  and  saw  the  headlight  of  the  car  approaching  yery 
rapidly  and  that  he  urged  the  horse  forward  and  it  had  just 
cleared  the  track  when  the  car  struck  the  buggy. 

8.  In  such  a  case  where  the  collision  occurred  within  the  instant 
or  two  which  was  required  for  the  horse  to  step  across  and  clear  the 
track,  the  collision  was  for  all  practical  purposes  instantaneous 
and  it  was  apparent  that  the  plaintiff  acted  in  disregard  of  the 
simple  and  effectiye  rule  of  safety  which  requires  him  to  look  for 
the  car  just  before  entering  upon  the  tracks. 

Argaed  October  31,  1913.  Appeal,  No.  134,  Oct  T., 
1913,  by  plaintiff,  from  judgment  of  0.  P.  Washington 
C!o.,  Feb.  T.,  1910,  No.  20,  for  defendant  non  obstante 
veredicto  in  case  of  Robert  M.  Bane  y.  Pittsburgh  Bail- 
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ways  Company.  Before  Fbll,  C.  J.,  Brown,  Potthb, 
Elkin  and  Mosohziskbb,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  MgIlyainb,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 
The  jury  found  a  verdict  for  plaintiff  for  |8,053.03. 
The  court  subsequentiy  directed  that  judgment  be  en- 
tered for  the  defendant  n.  o.  v. 

Error  assigned  was  in  entering  judgment  for  the  de- 
fendant n.  o.  V. 

John  C.  Bane,  with  him  Rufus  8.  Marriner,  for  appel- 
lant 

John  H.  Murdoch,  with  him  Edgar  B.  Murdoch,  for 
appellee. 

Opinion  by  Mb.  JusnoB  Pottbb,  January  5, 1914 : 
The  plaintiff  in  this  case  sought  to  recover  damages 
for  personal  injuries  suffered  in  a  collision  with  a  street 
car,  due  to  the  alleged  negligence  of  the  defendant  in 
running  the  car  at  an  undue  rate  of  speed,  and  in  failure 
to  give  notice  of  its  approach.  The  defense  was  con- 
tributory negligence  by  the  plaintiff,  in  that  while  driv- 
ing longitudinally  with  the  track,  he  turned  at  an  angle 
and  drove  across  the  track  in  front  of  the  approaching 
car,  when  it  was  so  close  that  it  could  not  be  stopped  in 
time  to  avoid  the  collision.  The  case  was  tried  once 
before,  and  resulted  in  a  verdict  for  defendant  rendered 
in  pursuance  of  binding  instructions  by  the  court  below. 
Upon  appeal  to  this  court  as  reported  in  238  Pa.  216,  the 
judgment  was  reversed  upon  the  ground  that  the  evi- 
dence as  disclosed  by  the  record  did  not  support  a  ma- 
terial averment  of  fact,  as  assumed  by  the  court  below. 
The  second  trial  resulted  in  a  verdict  for  plaintiff,  but 
subsequentiy  the  court  entered  judgment  non  obstante 
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veredicto  in  favor  of  defendant  Plaintiff  has  appealed 
and  assigns  for  error  the  entry  of  judgment.  In  his 
opinion  entering  judgment^  the  learned  trial  judge  refers 
to  the  contention  of  counsel  for  plaintiff^  that  the  former 
decision  of  this  court  bound  him  to  sustain  in  any  event 
the  verdict  of  the  jury,  upon  the  question  of  plaintiff's 
contributory  negligence,  and  prevented  the  court  in  the 
trial  then  pending,  and  upon  the  evidence  as  it  then 
stood,  from  passing  upon  that  matter  as  a  question  of 
law.  In  the  view  of  the  trial  judge,  the  opinion  of  this 
court  was  not  intended  to  be  so  interpreted  for,  as  he 
said,  it  was  '^simply  decided  that  we  made  a  mistake  in 
the  first  trial  by  giving  binding  instructions,  and  that 
the  plaintiff  was  entitled  to  have  his  case  submitted  to 
the  jury.  But  we  find  no  hint  in  the  opinion  that  at  the 
second  trial  the  question  we  now  decide  was  not  to  be  an 
open  question,  the  same  as  if  the  case  had  never  been 
tried  before.^'  This  interpretation  was  correct  The 
judgment  upon  the  former  appeal  was  reversed  with  an 
order  that  the  case  should  be  tried  de  novo,  and  this 
judgment  is  therefore  based  upon  the  evidence  as  it 
appears  upon  the  record  at  the  last  trial.  The  conclu- 
sion of  the  court  below  was  reached  after  due  considera- 
tion of  the  testimony  then  offered,  and  from  that  evi- 
dence, as  is  demonstrated  in  the  opinion,  the  trial  judge 
was  led  to  an  abiding  conviction  that  the  plaintiff's  own 
folly  and  want  of  ordinary  care,  contributed  to  the 
injury  he  suffered,  and  that  it  was  the  duty  of  the  court 
to  so  declare.  We  are,  therefore,  at  this  time  concerned 
only  with  the  record  as  it  is  now  before  us,  showing  the 
proceedings  at  the  last  trial. 

It  appears  that  East  Beau  street  in  the  Borough  of 
Washington  runs  east  and  west  Prom  this  street, 
North  avenue  leads  northwardly,  but  does  not  cross  it. 
Just  prior  to  the  accident  the  plaintiff  was  driving  east- 
wardly  on  East  Beau  street  longitudinally  with  the  car 
tracks,  and  a  car  of  the  defendant  company  was  ap- 
proaching him,  coming  westwardly  on  that  street    The 
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plaintiff  was  traveling  on  the  Bouth  side  of  the  street 
railway  track,  but  desired  to  turn  to  his  left,  across  the 
track  into  North  avenne  and  attempted  to  do  so.  His 
horse  barely  succeeded  in  crossing  the  track,  but  the 
buggy  was  struck  by  the  car  and  the  plaintiff  was  thrown 
out  and  injured.  The  only  evidence  offered  on  behalf  of 
plaintiff  as  to  the  facts  of  the  accident  was  that  which 
he  himself  gave.  He  said  in  substance,  that  when  about 
fifty  feet  from  North  avenue  he  looked  backward  to  see 
whether  a  car  was  coming  behind  him  from  the  west 
Seeing  none  he  immediately  looked  ahead  toward  the 
east  and  says  he  saw  no  car  coming  from  that  direction. 
He  checked  his  horse  to  a  walk  and  when  nearly  oppo- 
site North  avenue  turned  to  his  left  in  order  to  cross  the 
car  track.  When  the  horse  was  already  upon  the  track, 
with  his  front  foot  over  the  first  rail,  plaintiff  as  he  says 
'looked  up"  and  saw  the  headlight  of  the  car  approach- 
ing very  rapidly.  He  was  unable  to  say  how  far  away 
it  was  when  he  saw  it,  but  it  was  coming  so  fast  he  did 
not  have  time  to  get  away  from  it  He  urged  the  horse 
forward,  and  it  had  just  cleared  the  track  when  the  car 
struck  the  buggy.  There  was  an  unobstructed  view  of 
the  street  upon  which  the  car  approached  for  a  distance 
of  approximately  four  hundred  and  fifty  feet  Accord- 
ing to  plaintiff's  own  statement  he  looked  for  the  ap- 
proaching car  only  twice ;  first,  when  he  was  nearly  fifty 
feet  away  from  the  place  where  he  attempted  to  cross 
the  track  and  again  after  his  horse  was  upon  the  track. 
He  did  not  say  that  he  continued  to  look  after  his  first 
glance,  or  that  he  looked  for  the  car  immediately  before 
he  turned  and  entered  upon  the  track.  His  language 
repeated  three  times  was,  that  ''just  as  the  horse  was 
making  the  crossing"  and  ''was  on  the  track"  he  "looked 
up"  and  saw  the  car  so  close  upon  him  that  he  could  not 
escape.  Obviously,  if  he  had  been  on  the  lo<A:out  for  the 
car  just  before  reaching  the  track  and  before  driving 
upon  it,  there  would  have  been  no  necessity  for  him  to 
"look  up"  in  order  to  see  the  car  jvhich  was  then  so  near 
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to  hioL  He  would  have  seen  it  while  he  was  yet  in  a 
place  of  safety.  On  cross-examination  the  question  was 
put  to  plaintiff  ^^ou  hadn't  been  looking  up  all  the 
time."  The  witness  evaded  a  direct  answer  saying,  ^^I 
had  looked  ahead/'  evidently  referring  to  his  first  glance, 
when  as  he  says  he  was  distant  some  fifty  feet  from  the 
crossing.  Thus  after  stating  again,  that  he  had  looked 
at  that  distance,  and  had  seen  no  car,  he  added  ^^I  just 
kept  on  continuing  making  my  crossing.''  He  did  not 
say  that  he  continued  to  look  for  an  approaching  car 
while  doing  so.  In  Moser  v.  Union  Traction  Company, 
205  Pa.  481,  this  court  said  (p.  483) :  '^It  was  apparent 
that  the  plaintiff  acted  in  disregard  of  the  simple  but 
effective  rule  of  safely,  which  required  him  to  look  for 
the  car  just  before  he  entered  the  track.  The  rule  has 
often  been  declared  by  this  court,  and  is  reiterated  in 
Burke  v.  Union  Traction  Ckmipany,  198  Pa.  497,  as  fol- 
lows: ^The  duty  to  look  for  an  approaching  car  is  an 
absolute  duty,  and  failure  to  do  so  is  negligence  per  se. 
This  duly  is  not  performed  by  looking  when  first  enter- 
ing on  the  street,  but  continues  until  the  track  is 
reached :  Ehrisman  v.  East  Harrisburg  Cily  Passenger 
Bailway  Company,  150  Pa.  180 ;  Omslaer  v.  Pittsburgh, 
Etc.,  Traction  Company,  168  Pa.  519;  Smith  v.  Electric 
Traction  Company,  187  Pa.  110.'  The  opinion  empha- 
sizes the  fact,  that  no  question  arises  as  to  the  proper 
place  to  look,  in  the  crossing  of  the  tracks  of  electric 
roads  in  cities,  but  that  clearly  the  duty  is  to  look  just 
before  crossing.  The  excellence  of  this  rule  as  a  measure 
of  safety  is  so  apparent  that  it  needs  no  argument  in  its 
justification.  No  possibility  of  collision  exists  until  the 
entry  upon  the  line  of  the  track  is  made.  The  driver  of 
a  wagon  may  stop  so  close  to  the  track  of  a  street  rail- 
way, that  the  nose  of  his  horse  may  almost  touch  the 
passing  car,  and  yet  be  safe.  But  when  he  undertakes  to 
look  for  an  approaching  car  while  he  is  yet  some  dis- 
tance away  from  the  track,  he  can  be  guided  by  nothing 
more  than  conjecture  as  to  the  varying  rates  of  speed 
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with  which  both  car  and  wagon  are  approaching  a  com- 
mon point  Nothing  is  more  commonly  erroneous  than 
the  estimate  of  distance  passed  over  by  a  continaonsly 
moving  body  in  a  short  space  of  time."  In  Tinder  v. 
Transit  Company,  214  Pa.  475,  Mr.  Justice  Elkin  said 
( p.  477 ) :  ''This  court  has  frequently  said  that  when  the 
driver  of  a  team  at  the  intersection  of  two  city  streets, 
fails  to  look  immediately  before  going  upon  the  track, 
he  is  guilty  of  contributory  negligence.  (Citing  nijmer- 
ous  cases.)"  In  Kannenberg  v.  Traction  Company,  215 
Pa.  555,  the  facts  were  strikingly  like  those  in  the  pres- 
ent case.  It  was  there  said,  Per  Curiam :  ''The  plaintiff 
was  riding  in  a  clpsed  laundry  wagon  going  in  the  direc- 
tion in  which  the  cars  ran,  and  the  only  precauticm  he 
took  before  crossing  the  tracks  was  to  stop  and  look  back 
when  twenty-five  or  thirty  feet  from  the  crossing.  He 
then  drove  on  slowly  and  without  looking  again  turned 
across  the  tracks,  and  was  struck  by  a  car  which  he 
could  have  seen  if  he  had  looked  again  before  turning  or 
when  at  the  edge  of  the  tracks.  He  disregarded  a  duty 
established  by  an  unbroken  line  of  decisions  on  the  sub- 
ject extending  from  Ehrisman  v.  East  Harrisburg  City 
Pass.  Railway  Co.,  150  Pa.  180,  to  Moser  v.  Union  Trac- 
tion Co.,  205  Pa.  481.'' 

Under  these  and  numerous  other  decisions  to  the  same 
effect  which  might  be  cited,  it  cannot  be  doubted  that  the 
court  below  was  right  in  entering  judgment  for  defend- 
ant upon  the  ground  of  his  contributory  negligence  in 
failing  to  look  for  the  approaching  car  immediately  be- 
fore he  entered  upon  the  track  in  front  of  it  This  is 
true,  even  taking  it  for  granted  that  upon  the  question 
of  defendant's  negligence  there  was  sufBcient  to  take  the 
case  to  the  jury.  As  to  that,  plaintiff  offered  no  evidence 
to  show  the  speed  at  which  the  car  was  running.  He 
himself  said  that  "it  was  coming  just  as  fast  as  it  could." 
This  is  very  indefinite  and  it  is  evident  that  plaintiff 
was  not  at  the  time  in  a  position  to  enable  him  to  torn 
a  reliable  estimate  of  the  speed.   He  also  testified  that  he 
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was  unable  to  tell  how  far  the  car  was  away  from  him 
when  he  first  saw  it  No  other  witness  called  by  plain- 
tiff saw  the  car  before  the  accident  or  testified  as  to  its 
speed.  For  defendant,  the  uncontradicted  evidence  of 
the  motorman  and  conductor  was  that  the  power  was 
turned  off  and  the  brakes  were  on  and  that  the  car  was 
^^drifting"  down  the  hill.  From  the  distance  the  car  ran 
after  the  collision,  and  from  the  fact  that  the  buggy  was 
torn  away  from  the  horse  it  is  argued  that  the  car  must 
have  been  running  very  fast,  but  no  testimony  was 
offered  to  show  what  degree  of  si)eed  these  facts  would 
indicate  and  the  matter  was  left  entirely  to  conjecture. 
Plaintiff's  case  depended  entirely  upon  an  assumption 
that  the  car  was  traveling  at  a  rate  that  would  carry  it 
a  distance  of  over  four  hundred  feet,  in  the  time  required 
by  plaintiff's  horse  to  walk  across  the  car  track  and 
clear  it  himself,  without  clearing  it  with  the  buggy.  To 
establish  such  a  contention,  reasonably  clear  proof  at 
least  should  have  been  offered.  The  decision  of  the  case, 
however,  must  turn  upon  the  fact  that  the  plaintiff  did 
not  look  for  the  car  immediately  before  entering  upon 
the  track.  Had  he  done  so  he  must  have  seen  the  car  in 
dangerous  proximity.  This  is  clearly  evidenced  by  the 
fact  that  the  collision  occurred  so  quickly,  that  is,  within 
the  instant  or  two  which  was  required  for  the  horse  to 
step  across  and  clear  the  track.  The  entry  upon  the 
track,  and  the  collision  must  have  been  for  all  practical 
purposes,  instantaneous. 
The  judgment  is  affirmed. 


Coffee,  'Api)ellant,  v.  Monongahela  Railway 
Company. 

Negligence — RaUroade — BraJeeman-^"Pol%ng^  carer-^afe  inetru- 
fnenialiiu — Contributory  negligence— Binding  instntctione. 

1.  In  an  action  against  a  railroad  company  to  recoTor  damages 
for  personal  injuries  sustained  by  the  plaintiff  who  was  employed 
Vol.  ooxun— 28 
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at  the  time  of  the  aocident  as  a  brakeman  on  one  of  the  defendant 
company's  trains  and  had  had  previous  experience  as  a  it^i 
conductor,  binding  instructions  for  defendant  are  proper  "Tfhete 
it  appears  that  in  the  course  of  plaintiff's  empbyment  it  became 
necessary  in  the  switching  of  cars  to  make  use  of  a  pole  iriuch 
was  placed  ^  as  to  reach  diagonally  from  the  comer  of  one  ear 
to  the  comer  of  another  upon  the  adjoining  track,  so  that  when 
the  first  car  moyed,  it  would  push  along  with  it,  by  means  of  the 
pole^  the  second  car;  that  for  the  purpose  of  so  '^ling''  the  can 
the  locomotiTe  attached  to  the  train  in  question  was  equipped  with 
a  strong  pole  six  or  seren  feet  in  length;  that  the  plaintiff  made 
no  attempt  to  use  such  pole  but  instead  used  a  piece  of  hemlock 
scantling,  which  plaintiff  said  he  knew  had  been  intended  for  use 
as  a  stanchion  at  the  side  of  a  f  rei^t  car,  and  which  he  testified 
was  cross-grained  and  full  of  slivers,  and  unsafe  to  use  for  such 
purpose;  and  that  the  hemlock  pole  broke  under  the  preesoie 
which  was  put  upon  it  and  caused  the  injuries  of  which  the  plain- 
tiff complained. 

2.  In  such  a  case  the  fact  that  the  conductor  told  plaintiff  to 
use  the  piece  of  hemlock  does  not  excuse  the  plaintiff's  contribo- 
tory  negligence. 

Argued  October  31,  1913.  Appeal,  No.  218,  Oct  T., 
1913,  by  plaintiflF,  from  judgment  of  C.  P.  Alle^eny  Co., 
Nov.  T.,  1910,  No.  40,  on  directed  verdict  for  defendant 
in  case  of  Richard  Co£Fee  v.  Monongahela  Ck>nnecting 
Railroad  Company.  Before  Full,  C.  J.,  Bbown,  Pot- 
ter, Elkin  and  Mosohziskbr,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 

Before  Rbid,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 
Verdict  for  the  defendant  by  direction  of  the  court, 

and  judgment  thereon.    Plaintiff  appealed. 

Error  dsiigned,  among  others,  was  in  giving  binding 
instructions  for  the  defendant 

Rody  P.  Marshall,  of  Thomas  M.  d  Body  P.  MarskaU, 
with  him  Walter  P.  Bainhou),  for  appellant 
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William  A.  Challener,  with  him  Clarence  Burleigfi, 
for  appellee. 

Opinion  by  Mb.  Jubtiob  Pottbb,  January  5, 1914 : 
In  this  action  the  plaintiff  sought  to  recover  damages 
from  the  defendant  for  the  results  of  alleged  negligence. 
At  the  time  of  the  accident  the  plaintiff  was  employed 
by  defendant  as  a  brakeman,  but  had  preyious  expe- 
rience as  a  freight  conductor  also.    In  the  course  of  his 
employment  it  became  necessary  in  the  switching  of 
cars,  from  time  to  time,  to  move  certain  cars  upon  tracks 
adjoining  that  upon  which  his  train  or  locomotive  was 
standing.    In  doing  this  it  was  customary  to  make  use 
of  a  pole,  which  was  placed  so  as  to  reach  diagonally 
from  the  comer  of  one  car  to  the  corner  of  another,  upon 
the  adjoining  track,  so  that  when  the  first  car  moved,  it 
would  push  along  with  it,  by  means  of  the  pole,  the 
second  car.     This  operation  was  called  "poling"  the 
cars;   and  in  order  that  it  might  be  performed,  each 
locomotive  when  properly  equipped,  carried  a  strong 
pole,  some  six  or  seven  feet  in  length  fitted  for  the  pur- 
pose.   That  the  locomotive  upon  the  train  in  question 
was  equipped  with  such  a  pole,  is  not  disputed.    It  was 
proven  as  part  of  the  plaintiff's  case.   Yet  notwithstand- 
ing the  fact  that  the  locomotive  pole  was  in  its  place 
ready  for  use  at  the  time  of  the  accident,  the  plaintiff 
made  no  attempt  to  get  it  or  use  it;  but  instead  used  a 
piece  of  hemlock  scantling,  which  he  said  he  knew  had 
been  intended  for  use  as  a  stanchion  at  the  side  of  a 
freight  car.    His  excuse  was  that  the  conductor  told  him 
to  use  the  piece  of  hemlock.    The  conductor  denied  hav- 
ing given  any  such  direction.    If  this  feature  were  essen- 
tial to  the  decision  of  the  case,  it  would  have  to  go  to  the 
jury  as  a  disputed  question  of  fact;  but  we  do  not  so 
regard  it.    The  plaintiff  admits  that  he  used  the  piece  of 
hemlock,  which  he  considered  unsafe,  and  which  had  not 
been  supplied  by  the  defendant  for  any  such  purpose, 
and  that  it  broke  under  the  pressure  which  was  put  upon 
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it,  and  caused  the  injuries  of  which  plaintiff  complains. 
The  record  shows  that  the  defendant  company  furnished 
a  safe  and  proper  appliance,  which  the  plaintiff  failed  to 
use.  If  he  had  used  this  appliance  for  the  purpose  for 
which  it  was  intended,  the  accident  in  all  probability 
would  not  have  occurred.  That  the  conductor  should 
have  suggested  the  use  of  a  manifestly  unfit  piece  of 
hemlock  wood,  when  a  proper  and  suitable  pole  was  in 
its  place  upon  the  locomotive,  waiting  to  be  used,  seems 
incredible.  But  granting  that  the  credibility  of  the 
plaintiff's  statement  was  for  the  jury,  it  affords  no  proof 
that  the  defendant  company  was  in  any  way  at  fault 
Having  furnished  a  proper  appliance,  it  could  not  be 
held  responsible  for  the  failure  of  plaintiff  to  use  it  even 
though  the  conductor  did  suggest  that  something  else, 
which  was  an  obvious  make-shift,  would  answer  the  pur- 
pose. If  the  conductor  made  such  a  suggestion,  it  could 
only  have  been  as  advisory,  and  while  working  in  co- 
operation as  he  was  at  the  time,  with  the  plaintiff.  The 
conductor  was  uncoupling  the  cars,  which  were  to  be 
poled,  while  the  plaintiff  was  attending  to  the  placing  of 
the  pole  in  position  between  the  cars.  The  duty  of  sup- 
plying a  proper  pole  was  not  upon  the  conductor.  That 
duty  was  upon  the  defendant,  and  had  been  performed  by 
it  If  any  suggestion  was  made  by  the  conductor  to  use 
something  else,  it  was  a  voluntary  interference  with,  and 
was  in  disregard  of  the  proper  provision  which  had  been 
made  by  the  defendant.  It  could  not  be  regarded  as 
justifying  the  plaintiff  in  disregarding  for  himself  the 
use  of  the  pole  which  was  furnished,  and  in  jeopardizing 
Ids  own  safety  by  using  something  which  he  knew  was 
unfit  for  the  purpose.  The  record  presents  nothing  fnnn 
which  it  can  fairly  be  inferred  that  the  defendant  com- 
pany failed  in  the  discharge  of  any  duty  which  it  owed 
to  the  plaintiff.  But  in  any  event,  if  the  responsibility 
of  the  defendant  company  could  be  regarded  as  extend- 
ing to  the  alleged  action  of  the  conductor  in  telling  the 
plaintiff  to  use  the  hemlock,  we  agree  with  the  court 
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below  that  the  clear  contributory  negligence  of  the  plain- 
tiff prevents  his  recovery.  He  testified  that  he  knew  the 
piece  of  wood  was  hemlock^  that  it  was  cross-grained  and 
fall  of  slivers^  and  was  not  a  push  pole^  but  was  a  side 
pole  for  holding  a  load  in  place  upon  a  car,  and  that  he 
thought  it  was  unsafe  to  use.  He  was  a  man  of  expe- 
rience and  had  knowledge  of  the  character  of  wood;  yet 
he  did  use  the  hemlock  which  he  knew  was  not  suitable 
for  the  purpose,  and  which  he  regarded  as  unsafe.  In 
80  doing,  he  took  upon  himself  the  risk. 

There  are  six  assignments  of  error  in  which  complaint 
is  made  of  the  exclusion  of  evidence,  as  to  the  use  of  the 
pole  which  was  provided.  In  none  of  these  assignments 
do  we  find  any  merit  There  was  no  offer  to  show  that 
the  plaintiff  examined  the  pole,  or  criticised  it  in  any 
way,  or  objected  to  its  use.  The  piece  of  hemlock  which 
he  used  was  about  six  feet  in  length,  while  the  regular 
pole  was  about  one  foot  longer.  As  it  was  set  at  an 
angle  between  the  cars,  it  would  involve  placing  the  cars 
a  little  farther  apart,  but  the  difference  would  be  imma- 
terial. The  pleadings  raise  no  question  as  to  the  length 
of  the  pole  or  as  to  plaintiff's  inability  to  use  it  He  was 
familiar  with  the  work  he  was  called  upon  to  perform. 
Two  of  the  assignments  are  to  the  rejection  upon  objec- 
tion of  questions  which  clearly  were  not  cross-examina- 
tion. 

The  assignments  of  error  are  all  overruled,  and  the 
judgment  is  affirmed. 


Ainsley  v.  Pittsburgh,  Cincinnati,  Chicago  &  St 
Louis  Railway  Company,  Appellant 

Negligence — Master  and  servant — Railroads — Vice-principal^ 
Candiutoi^—Brdkeman — Scope  of  duties — Contributory  negligence 
— Case  for  jury. 

1.  A  conductor,  having  entire  control  and  management  of  a  rail- 
way train,  occupiea  a  Teiy  different  position  from  the  brakemen. 
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the  porters,  and  other  Bubordinatea  en^^loyed.  He  is  in  fact,  and 
should  be  treated  as,  the  personal  represoitatiTe  of  the  corporation, 
for  whose  negligence  it  is  responsible  to  subordinate  servants.  The 
latter  are  fellow  servants  in  the  running  of  the  train  under  his 
direction  and  as  to  them  and  the  train  he  stands  in  the  place  of 
and  represents  the  corporation. 

2.  Under  the  rules  of  a  railroad  company  providing  that  the 
conductor  is  ^^responsible  for  the  movement,  safety  and  proper  caie 
of  a  train,  and  for  the  vigilance  and  conduct  of  the  mea  empbyed 
thereon''  and  that  a  brakeman  while  on  duty  was  'Smder  the  direc- 
tion of  the  conductor''  the  conductor  comes  within  the  plain  worda 
of  the  Act  of  June  10, 1907,  P.  L.  528,  as  a  person  to  whose  orders 
the  brakeman  is  ''bound  to  conform." 

8.  A  brakeman  subject  to  a  rule  of  the  company  making  it  his 
duty  to  attend  to  the  brakes  ''and  also  subject  to  the  orders  of  the 
conductor"  is  within  the  scope  of  his  prescribed  duties  when  at 
the  direction  of  the  latter  he  attempts  to  make  an  inspection  of  a 
defective  brake  by  getting  on  the  lower  step  of  the  platform  of  a 
car  while  the  train  is  in  motion. 

4.  In  an  action  against  a  railroad  ccmipany  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  while  he  was  in  the 
employ  of  the  defendant  company  as  a  brakeman  on  a  passenger 
train,  the  case  is  for  the  jury  and  a  verdict  for  the  plaintiff  will  be 
sustained  where  it  appears  that  while  the  train  was  in  motion  it 
was  discovered  that  something  was  wrong  with  one  of  the  brakes; 
that  the  conductor  of  the  train  ordered  the  plaintiff  to  open  the 
trap  door  on  the  platform  and  go  down  on  the  lower  stqp  for  the 
purpose  of  locating  the  brake  which  failed  to  work;  that  when  he 
was  so  ordered  he  expressed  an  unwillingness  to  comply  while  ^ 
train  was  in  motion  and  the  conductor  replied,  "That  is  all  right, 
there  is  no  danger  here.  You  do  as  I  tell  you";  that  in  pursu- 
ance of  this  order  the  plaintiff  got  on  the  lower  step,  leaned  out  to 
look  for  the  source  of  the  trouble  and  while  doing  so  was  injured 
by  coming  in  contact  with  a  fence  erected  between  the  tracb,  of 
the  existence  of  which  he  had  no  knowledge,  although  the  con- 
ductor admitted  that  he  himself  knew  of  it. 

Practice,  C.  P. — Tf  tineas — Irrelevant  remarha — Withdrawal  of  a 
iuror. 

5.  The  court  made  no  error  in  such  case  in  refusing  to  withdraw 
a  juror  and  continue  the  case,  where  after  plaintiff  had  repeated 
certain  irrelevant  remarics  which  he  had  made  to  the  conductor, 
the  trial  judge  said  to  the  jury,  'Tou  will  pay  no  attention  to  that 
remark  at  all;  none  whatever.   It  has  nothing  to  do  with  the  case." 
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Argaed  November  1,  1913.  Appeal,  No.  124,  Oct  T., 
1913,  by  defendant,  from  judgment  of  G.  P.  Allegheny 
Co.,  Feb.  T.,  1911,  No.  48,  on  verdict  for  plaintiff  in  case 
of  Bobert  G.  Ainsley  v.  Pittsburgh,  Gincinnati,  Ghicago 
&  St.  Louis  BaUway  Gompany.  Before  Fell,  G.  J., 
Bbown,  Potttbr,  Elkin  and  Stbwabt,  JJ.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Evans,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Gourt. 

Verdict  for  plaintiff  for  f9,000  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned,  among  others,  were  in  refusing  to 
direct  a  verdict  for  defendant  and  to  enter  judgment  for 
defendant  n.  o*  v.,  and  in  refusing  to  withdraw  a  juror 
and  continue  the  case  because  of  certain  alleged  im- 
proper remarks  by  a  witness. 

W.  8.  DalzeU,  of  Dalzell,  Fisher  d  Hawkins,  for  appel- 
lant; cited,  Bicks  v.  Flynn,  196  Pa.  263;  King  v.  Mc- 
Clure,  222  Pa.  625;  Diehl  v.  Lehigh  Iron  GcMnpany,  140 
Pa.  487;  N.  Y.,  L.  E.  &  W.  B.  B.  Co.  v.  Lyons,  119  Pa. 
324. 

Rody  P.  Marshall,  with  him  Thomas  M.  Marshall,  and 
Walter  P.  Rainbow,  for  appellee. — ^A  railroad  company 
is  responsible  for  a  negligent  act  of  a  conductor  where 
injuries  result  to  their  crews  under  similar  circum- 
stances to  those  in  the  case  at  bar :  Duggan  v.  B.  &  O.  B. 
B.  Co.,  159  Pa.  248;  Ghicago,  Milwaukee  &  St  Paul  By. 
Go.  ▼.  Boss,  112  U.  S.  377;  Gentral  Bailroad  Go.  v.  De 
Bray,  71  Oa.  406. 

Opinion  by  Mb.  JusnoB  Bbown,  January  6, 1914 : 
At  the  time  the  plaintiff  below  was  injured  he  was  in 
the  employ  of  the  defendant  company  as  a  brakeman  on 
a  passenger  train.   Hei  was  on  duty  on  a  train  which  left 
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the  City  of  Pittsburgh  between  two  and  three  o'clock  on 
the  morning  of  October  31,  1909,  bound  for  Columbus^ 
Ohio.  Shortly  after  it  had  started  it  was  discovered  that 
the  air  brake  on  one  of  the  cars  was  not  working  prop- 
erly, and  the  plaintiff  got  on  the  lower  step  of  the  plat- 
form of  a  Pullman  car  in  an  effort  to  locate  the  brake 
which  needed  attention.  While  leaning  out  from  that 
step  while  the  train  was  still  in  motion,  he  was  brushed 
from  the  car  by  coming  in  contact  with  a  fence  which 
the  defendant  company  had  constructed  between  its 
imssenger  tracks  to  prevent  persons  from  crossing  oyer 
them  at  grade.  He  was  severely  injured,  and,  from  the 
judgment  which  he  recovered  in  the  court  below,  the  de- 
fendajit  company  has  appealed. 

In  determining  whether  the  plaintiff's  case  was  for 
the  jury,  the  inquiry  must  be,  What  facts  could  be  fairly 
found  from  the  evidence?  It  justified  findings  that  when 
it  was  discovered  that  something  was  wrong  with  one  of 
the  brakes,  the  conductor  of  the  train  ordered  the  plain- 
tiff to  open  the  trap  door  on  the  platform  of  a  Pullman 
car  and  go  down  on  the  lower  step  for  the  purpose  of 
locating  the  brake  which  failed  to  work;  that  when  he 
was  so  ordered,  he  expressed  to  the  conductor  an  un- 
willingness to  comply  while  the  train  was  in  motion, 
and  asked  why  it  was  not  stopped;  that  the  conductor, 
replying,  said:  ^^That  is  all  right  There  is  no  danger 
along  here.  You  do  as  I  tell  you" ;  that,  in  pursuance  of 
this  order  of  the  conductor,  the  plaintiff  got  on  the  lower 
step  of  the  car,  leaned  out  to  look  for  the  source  of 
trouble,  and,  while  doing  so,  came  in  contact  with  the 
fence,  of  the  existence  of  which  he  had  no  knowledge. 
The  foregoing  facts  were  found  by  the  jury,  but  it  is  con- 
tended that,  notwithstanding  them,  there  ought  to  be  no 
recovery,  because  (1),  whether  the  conductor  was  a  vice- 
principal  or  fellow  employee  of  the  plaintiff,  the  order 
which  he  is  alleged  to  have  given  was  beyond  the  scope 
of  his  authority ;  (2)  the  act  of  the  plaintiff  was  beycmd 
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the  scope  of  his  prescribed  duties;    (3)  the  danger  in- 
curred by  him  was  open  and  obvious. 

The  conductor  whose  orders  the  plaintiff  followed  had 
general  power  and  control  over  the  train  and  all  persons 
on  it,  with  authority  to  compel  obedience  to  the  regula- 
tions of  the  company:  Duggan  v.  Baltimore  &  Ohio 
Bailroad  Company,  159  Pa.  248.  His  relation  to  the 
other  employees  of  the  company  on  duly  on  the  train 
with  him  is  thus  defined  by  Mr.  Justice  Field,  in  Chi- 
cago &  Milwaukee  Railway  v.  Ross,  112  U.  S.  377:  "A 
conductor,  having  the  entire  control  and  management  of 
a  railway  train,  occupies  a  very  different  position  from 
the  brakeman,  the  porters,  and  other  subordinates  em- 
ployed. He  is  in  fact,  and  should  be  treated  as,  the  per- 
sonal representative  of  the  corporation,  for  whose 
negligence  it  is  responsible  to  subordinate  servants. 
This  view  of  his  relation  to  the  corporation  seems  to  us 
a  reasonable  and  just  one,  and  it  will  insure  more  care 
in  the  selection  of  such  agents,  and  thus  give  greater 
security  to  the  servants  engaged  under  him  in  an  em- 
ployment requiring  the  utmost  vigilance  on  their  part, 
and  prompt  and  unhesitating  obedience  to  his  orders. 
The  rule  which  applies  to  such  agents  of  one  railway 
corporation  must  apply  to  all,  and  many  corporations 
operate  every  day  several  trains  over  hundreds  of  miles 
at  great  distances  apart,  each  being  under  the  control 
and  direction  of  a  conductor  specially  appointed  for  its 
management  We  know  from  the  manner  in  which  rail- 
ways are  operated  that,  subject  to  the  general  rules  and 
orders  of  the  directors  of  the  companies,  the  conductor 
has  entire  control  and  management  of  the  train  to  which 
he  is  assigned.  He  directs  when  it  shall  start,  at  what 
speed  it  shall  run,  at  what  stations  it  shall  stop,  and  for 
what  length  of  time,  and  everything  essential  to  its  suc- 
cessful movements,  and  all  persons  employed  on  it  are 
subject  to  his  orders.  In  no  proper  sense  of  the  terms  is 
he  a  fellow-servant  with  the  firemen,  the  brakemen,  the 
port^^rs  and  the  engineer    The  latter  are  fellow-servants 
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in  the  running  of  the  train  under  his  direction;  as  to 
them  and  the  train^  he  stands  in  the  place  of  and  repre- 
sents the  corporation."  Aside  from  the  relation  oi  the 
conductor  in  this  case  to  his  injured  brakeman,  as  recog- 
nized by  a  general  rule  of  law,  the  rules  of  the  defendant 
company  provided  that  he  was  ^^responsible  for  fbe 
movement,  safety,  and  proper  care  of  the  train,  and  for 
the  vigilance  and  conduct  of  the  men  ^nployed  therecm/' 
and  that  the  brakeman  while  on  duty  was  ''under  the 
direction  of  the  conductor."  Nothing  in  any  of  the  many 
other  rules  of  the  company  makes  doubtful  in  the  least 
degree  the  clear  meaning  of  these  two  rules.  The 
learned  trial  judge  correctly  said  to  the  jury  that  the 
train  was  not  only  in  charge  of  the  conductor,  but  that 
the  brakeman  was  subject  to  his  orders.  This  was  a 
general  rule  of  law  before  the  passage  of  the  Act  of  June 
10, 1907,  P.  L.  523 ;  but,  if  it  had  not  been,  the  conducts 
in  this  case,  under  the  rules  of  the  company,  came  within 
the  plain  words  of  that  act  as  a  person  to  whose  orders 
the  brakeman  "was  bound  to  conform."  He  was,  there- 
fore, acting  within  the  scope  of  his  authority  when  he 
gave  the  order  which  resulted  in  the  injuries  to  the 
plaintiff. 

Of  appellant's  second  contention,  that  the  appellee 
was  acting  beyond  the  scope  of  his  prescribed  duties 
when  he  was  injured,  it  is  sufficient  to  say  that  he  was 
acting  under  the  orders  of  his  superior,  authorized  by 
the  rules  of  the  company  to  direct  him  what  to  do  whQe 
on  duty.  Those  same  rules  provide  that  it  is  the  duty  ot 
a  brakeman  to  attend  to  the  brakes.  Nothing  appeared 
in  the  testimony  indicating  that  this  provision  applied 
only  to  hand  brakes,  as  counsel  for  appellant  contend; 
but  whether  it  is  to  be  so  construed  or  not  is  immaterial, 
in  view  of  the  other  rule  making  the  brakeman  subject 
to  the  orders  of  the  conductor  while  on  duty.  To  whom 
but  the  brakeman  would  the  C(mductor  have  given  an 
order  to  try  to  locate  the  brake  that  refused  to  woit? 
The  brakeman,  in  obeying  the  order  of  the  ccmdnctor, 
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waB  as  clearly  within  the  scope  of  his  prescribed  duties 
as  the  conductor  was  within  the  scope  of  his  authority 
in  making  it 

The  construction  of  the  fence  between  the  tracks  at 
Bheridan  station  was  entirely  proper  as  a  safeguard 
against  dangers  incident  to  crossing  railroad  tracks  at 
grade,  and  the  jury  were  correctly  instructed  that  it 
was  not  negligence  on  the  part  of  defendant  to  maintain 
it  The  question  of  the  defendant's  negligence  turned 
on  the  act  of  the  conductor  in  ordering  the  plaintiff  to 
do  what  he  did.  The  former  denied  that  he  had  given 
any  order  to  the  latter,  and,  in  instructing  the  jury  that 
there  could  be  no  recovery  if  this  was  so,  the  learned 
trial  judge  said :  ''If  the  plaintiff  went  down  onto  the 
steps  voluntarily  without  having  been  ordered  to  do  so 
by  the  conductor,  then  he  took  the  risk  of  that  act,  and 
he  cannot  recover  in  this  case.  There  was  no  evidence 
that  the  general  line  of  his  employment  required  him  to 
make  any  such  an  examination  of  the  brakes  when  the 
cars  were  in  motion.  He  cannot  recover  in  this  case 
unless  he  was  ordered  by  the  conductor  to  go  down  and 
make  that  examination.  So  that,  if  you  And,  as  I  stated, 
that  the  plaintiff  went  of  his  own  volition,  of  his  own 
accord,  down  to  examine  these  brakes,  and  was  injured 
in  so  doing,  then  he  cannot  recover.  On  the  other  hand, 
if  he  was  ordered  to  go  down  to  examine  this  car  brake, 
in  the  manner  in  which  he  says  he  was,  by  the  conductor, 
then  if  Uiat  act  of  the  conductor  was  a  negligent  act, 
and  the  act  of  the  plaintiff  in  obeying  the  directions  of 
the  conductor  was  not  negligence  on  his  part,  the  de- 
fendant is  responsible  for  the  negligent  act  of  the  con- 
ductor, and  the  plaintiff  would  be  entitled  to  recover." 
The  conductor  admitted  that  he  knew  of  the  existence 
of  the  fence,  and  the  jury  having  believed  the  appellee 
and  a  corroborating  witness,  that  he  got  down  on  the 
step  in  pursuance  of  a  positive  order  from  the  conductor, 
the  finding  was  that  the  giving  of  the  order,  under  the 
circumstances,  was  a  negligent  act  on  the  part  of  the 
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man  who  had  control  of  the  train  and  authority  over  the 
brakemen  npon  it  This  finding,  however,  was  not  itself 
sufficient  to  entitle  the  plaintiff  to  recover,  for  if  the 
danger  which  confronted  him  in  complying  with  the 
order  given  him  was  so  imminent  that  no  prudent  man 
would  have  risked  obedience  to  it,  he  would  have  no 
excuse  for  assuming  the  hazard.  The  jury  might  have 
found  that  he  had  rashly  assumed  the  risk  of  injury,  but, 
on  the  other  hand,  after  he  had  told  them  that  he  was 
in  ignorance  of  the  existence  of  the  fence,  and  they  be- 
lieved him  as  to  this,  it  was  a  question  for  them,  under 
all  the  testimony,  to  determine  whether  his  own  impru- 
dence barred  his  right  to  recover.  This  question  having 
been  submitted  to  them  under  full  and  correct  instruc- 
tions, their  disposition  of  it  is  conclusive  on  this  appeal. 

We  have  not  been  persuaded  that  the  court  erred  in 
refusing  to  withdraw  a  juror  and  continue  the  case  after 
the  plaintiff  bad  repeated  remarks  which  he  had  made  to 
the  conductor.  After  the  remark  was  made  the  trial 
judge  said  to  the  jury,  you  *^will  pay  no  attention  to  that 
remark  at  all,  none  whatever.  It  has  nothing  to  do  with 
the  case.'* 

For  the  reasons  given,  the  case  was  for  the  jury,  and 
as  its  submission  to  them  was  without  error,  the  judg- 
ment on  the  verdict  is  affirmed. 


Wittmer's  Estate. 


WilU — Testamentary  capacitu — Undue  influence — Cireumstan^ 
tiai  evidence — Insufficient  evidence. 

On  appeal  by  two  children  of  a  testator  from  the  decision  of  the 
register  of  wills  admitting  certain  testamentary  papers  to  probate 
as  the  will  of  the  decedent  where  testamentary  incapaci^  and 
undue  influenca  exercised  by  another  son,  who  was  the  chief  bene- 
ficiary, were  alleged,  no  evidence  of  testamentary  incapacity  was 
produced  and  the  evidence  of  undue  influence  was  circumstantiaL 
It  appeared  that  the  son  in  whose  favor  the  will  was  made  bad 
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taken  the  part  of  the  testator  in  unsuccessful  proceedings  to  have 
Urn  declared  an  habitual  drunkard  instituted  by  the  other  mem- 
bers of  the  family,  so  that  a  reason  existed  for  making  him  the 
chief  beneficiary.  Two  credible  and  disinterested  witnesses  vdio 
attested  the  will,  testified  that  decedent  was  of  sound  mind  and 
sober  when  the  papers  were  executed.  The  son  in  whose  favor  the 
win  was  made  denied  having  influenced  the  testator  in  making  the 
will  and  it  appeared  that  he  was  not  present  at  its  execution. 
Held,  that  the  Orphans'  Court  properly  dismissed  the  appeal 

Argued  Nov.  1, 1913.  Appeal,  No.  225,  Oct  T.,  1913, 
by  Nellie  Coombs  and  Sophia  Ingles,  from  decree  of  O.  0. 
Allegheny  Co.,  June  T.,  1909,  No.  267,  dismissing  appeal 
from  decree  of  Register  of  Wills  in  Estate  of  George 
Wittmer,  Sr.,  deceased.  Before  Fell,  C  J.,  Brown, 
PoTTBB,  Elkin  and  Stewart,  JJ.    Affirmed. 

Appeal  from  decree  of  register  of  wills  admitting  to 
probate  the  will  of  George  Wittmer,  Sr.,  deceased. 

Over,  P.  J.,  filed  the  following  opinion : 

This  is  an  appeal  by  two  children  of  George  Wittmer, 
Sr.,  deceased,  from  the  decision  of  the  register  admitting 
to  probate  as  his  will,  a  paper  executed  by  him  Novem- 
ber 5,  1903,  and  two  codicils  thereto,  executed  on  the 
16th  day  of  May,  1905,  and  September  11,  1906.  Testa- 
mentary incapacity  and  undue  influence  being  allied. 

He  died  September  12, 1908,  aged  seventy-four  years, 
leaving  to  survive  him  ten  children  and  six  grandchil- 
dren, the  children  of  a  deceased  daughter.  There  is  no 
evidence  as  to  testamentary  incapacity,  and  the  single 
question  is  whether  an  issue  should  be  granted  as  to 
undue  influence,  alleged  to  have  been  exercised  by  Albert 
Wittmer  over  his  father  in  procuring  the  will  to  be  made. 

The  will  was  prepared  by  C.  J.  Weitershausen,  a  no- 
tary public  and  real  estate  agent,  now  deceased,  who 
attended  to  business  for  the  decedent;  was  signed  by 
him  in  the  notary's  private  office,  witnessed  by  the  no- 
tary and  two  other  persons,  they  being  the  only  persons 
in  the  room  when  it  was  execut^. 
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The  first  codicil  to  his  will  was  prepared  by  his  coun- 
sel, Mr.  Trimble,  in  his  office,  no  other  person  being 
present  in  the  consultation  in  regard  to  it,  nor  when  it 
was  executed  in  the  presence  of  George  H.  Calvert  and 
Mr.  Trimble,  who  signed  as  witnesses  After  the  execu- 
tion of  this  codicil  Mr.  Wittmer's  wife  instituted  pro- 
ceedings in  the  Conunon  Pleas  Court  to  have  him 
declared  an  habitual  drunkard,  which  was  bitterly  con- 
tested, and  resulted  in  a  verdict  by  the  jury  in  his  favor 
June  9, 1906. 

On  September  10,  1906,  he  executed  a  codicil  not  at- 
tached to  the  will,  in  which  he  changed  the  method  of 
determining  the  legacy  given  to  his  daughter  Lena 
Thomas.  This  codicil  was  in  her  possession,  and  never 
offered  for  probate.  It  seems,  however,  that  under  the 
original  will  and  last  codicil,  executed  September  11, 
1906,  her  legacy  is  substantially  the  same  as  by  the 
codicil  of  September  10, 1906. 

The  last  codicil  was  prepared  by  Mr.  Trimble,  and  wit- 
nessed by  him  and  his  stenographer. 

For  the  purpose  of  connecting  Albert  Wittmer  with 
the  execution  of  the  original  will,  the  contestants  called 
witnesses  whose  testimony  is  to  the  effect  that  Albert  met 
his  father  at  Hunt's  Hotels  All^heny  City,  November 
4, 1903 ;  had  him  supplied  with  liquor,  and  he  remained 
there  all  night,  consuming  vast  quantities  of  whisky; 
one  witness  George  Wittmer,  Jr.,  testified,  that  Mr. 
Weitershausen  and  Albert  Wittmer  visited  his  father  at 
the  hotel ;  that  on  the  morning  of  the  5th  of  November, 
1903,  at  9  a.  m.,  Albert  Wittmer  took  his  father  up  town, 
returned  with  him  at  5  p.  m.  The  recollection  of  these 
witnesses  as  to  dates  and  matters  occurring  more  than 
nine  years  prior  to  the  time  they  testified  seems  remark- 
able, and  the  trial  judge  was  not  impressed  favwably  by 
them,  nor  their  testimony.  There  was  also  testimony 
that  the  decedent  drank  excessively,  and  of  declaraticMis 
of  Albert  Wittmer  as  to  his  infiuence  over  his  father,  and 
that  he  would  control  him  in  making  his  wilL    Th^« 
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was  also  other  testimony  as  to  business  transactions 
between  them,  and  other  matters,  having  so  little  bearing 
on  the  question  at  issue,  that  it  is  not  necessary  to  dis- 
cuss it 

As  against  this  testimony  there  is  that  of  Albert  Witt- 
mer  denying  that  he  influenced  the  testator;  the  fact 
that  all  the  family  except  Albert  and  another  son  were 
arrayed  against  their  father  in  the  habitual  drunkard 
proceedings;  the  fact  that  Albert  was  not  present  when 
the  will  or  codicils  were  prepared  or  executed ;  the  fact 
that  they  were  witnessed  by  credible  and  disinterested 
witnesses,  all  of  whom  testified  that  the  decedent  was  of 
sound  mind  and  sober  when  they  were  executed. 

Although  Albert  Wittmer  is  the  largest  individual 
beneficiary  under  the  will  and  codicil,  in  view  of  the 
facts  of  this  case  it  was  natural  and  reasonable  that  he 
should  be. 

It  is  clear  under  all  the  evidence  in  this  case  that  a 
verdict  against  this  will  could  not  be  sustained.  The 
appeal  must  therefore  be  dismissed,  and  the  decision  of 
the  register  af&rmed. 

Error  assigned  was  in  refusing  an  issue. 

Oliver  K.  Eaton,  with  him  Thomas  M.  and  Rody  P. 
Marshall,  for  appellant 

Robert  Woods  Sutton,  with  him  Watson  d  Freeman, 
for  appellee. 

Per  Curiam,  January  5, 1914 : 

We  fully  concur  in  the  conclusion  expressed,  in  the 
opinion  of  the  learned  president  judge  of  the  Orphans' 
Court  on  which  we  affirm  the  decree  appealed  from. 
There  was  no  evidence  whatever  of  the  want  of  testa- 
mentary capacity.  That  in  relation  to  the  exercise  of 
midue  influence  was  purely  circumstantial  and  tended 
only  to  show  the  possibility  of  its  exercise  while  the  cir- 
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comstanceB  under  which  the  will  and  codicil  were  exe- 
cuted show  conclusively  that  the  testator  was  entirely 
free  from  domination  and  control. 
The  decree  is  affirmed. 


Nemst  Lamp  Company  v.  Hill,  Appellant 

Contracts — Defenses — Set-off — Evidence— Res  adjvdicata, 

1.  The  true  test  for  ascertaining  whether  a  final  determinatioa 
in  a  former  action  is  a  bar,  or  not»  to  a  subsequent  action,  iB 
whether  the  evidence  to  support  both  is  the  same. 

2.  The  rule  that  what  has  once  been  judicially  determined  shall 
not  again  be  made  the  subject  of  litigation,  extends  to  every  ques- 
tion in  the  proceeding  that  was  legally  cognizable. 

8.  In  an  action  of  assumpsit  to  recover  on  a  bode  account  for 
goods  sold  and  delivered,  the  defendant  will  not  be  permitted  to 
set  up  by  way  of  set-off  a  claim  for  certain  discounts  alleged  to 
have  accrued  under  a  prior  contract  between  the  parties,  where  it 
appears  that  the  subject  matter  of  the  claim  advanced  by  way  of 
set-off  had  been  passed  upon  adversely  to  the  defendants'  conten- 
tion by  arbitrators,  to  whom  the  same  question  had  been  submitted, 
in  a  previous  proceeding  brought  by  the  present  defendants  against 
the  plaintiff,  under  an  agreement  that  such  award  should  be  final 

Argued  Nov.  1,  1913.  Appeal,  No.  228,  Oct  T.,  1913, 
by  defendants,  from  judgment  of  0.  P.  All^heny  Co., 
April  T.,  1909,  No.  892,  on  directed  verdict  for  plain- 
tiff in  case  of  Nernst  Lamp  Company  v.  C.  P.  Hill  and 
G.  Brown  Hill,  trading  as  Doubleday-Hill  Electric  Com- 
pany. Before  Fell,  C.  J.,  Bbown,  Potter,  Elein  and 
Stewart,  J  J.    Affirmed. 

Assumpsit  on  a  book  account    Before  Bbed,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

The  court  directed  a  verdict  for  plaintiff  for  |2,42480, 
upon  which  judgment  was  entered.  Defendants  ap- 
pealed. 
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Error  assigned,  among  others,  was  in  giTing  binding 
instructions  for  the  plaintiff. 

George  E.  Reynolds,  with  him  Louis  Oaplan,  and  H. 
D.  Montgomery,  for  appellant — ^Thc  prior  suit  and  ar- 
bitrator's award  were  not  a  final  adjudication  which  will 
preclude  defendants  from  claiming  payment  by  haying 
credited  upon  the  account  the  discounts  earned  under 
the  prior  claim  between  the  parties :  Pinley  v.  Hanbest^ 
30  Pa.  190;  Milligan  v.  Browarsky,  147  Pa.  155;  Sus- 
quehanna Mut.  Fire  Ins.  €o.  y.  Mardorf,  152  Pa.  22; 
Simon's  Est,  20  Pa.  Superior  Gt  450. 

Richard  H.  Hawkins,  of  DaXzeU,  Fisher  d  Hawkins, 
for  appellee. — The  counter  claim  made  by  the  defend- 
ants was  made  in  another  proceeding  which  was  finally 
adjudicated  in  fayor  of  the  Lamp  Company :  Wilcox  ft 
Gibbs  Sewing  Machine  Co.  y.  Ewing^  141  U.  S.  627; 
Pay  Gas  Fixture  Co.  y.  Welsbach  Light  Co.,  189  Pa.  20; 
Kenderdine  Hydro-Carbon  Fuel  Co.  y.  Plumb,  182  Pa. 
463;  Buzby  y.  Buzby,  13  Pa.  D.  R.  587;  Stier  y.  Im- 
perial Life  Insurance  Co.,  58  Fed.  Bepr.  843. 

Opinion  by  Mb.  Justice  Stbtwabt,  January  5, 1914: 
The  action  was  in  assumpsit  to  recoyer  a  book  account 
for  goods  sold  and  deliyered.  Under  binding  instruc- 
tions a  yerdict  was  recoyered  in  fayor  of  the  plaintiff  for 
the  sum  of  |2,424.80.  Motions  for  a  new  trial  and  for 
judgment  non  obstante  were  oyerruled,  and  judgment 
was  accordingly  entered  on  the  yerdict  This  appeal 
follows.  The  reasons  on  which  the  learned  trial  judge 
based  his  concluisions  are  yery  clearly  set  out  in  the 
opinion  filed. 

That  the  goods  claimed  for  had  been  sold  and  deliy- 
ered was  not  disputed ;  nor  was  any  reception  taken  to 
the  prices  charged.  The  only  matter  in  controyersy  was 
a  claim  for  ccnnmissions  amounting  to  |2,728.28,  whieh 
the  defendant^  urged  as  a  set-off  to  plaintifFs  demand. 
Vol.  ooxLin— 29 
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Beginning  in  September^  1892,  the  defendant  company, 
then  engaged  in  Belling  general  electric  suppUes,  pn^ 
chaaed  largely  from  the  plaintiff  company  a  particular 
lamp  manufactured  by  it^  and  other  supplies  of  like 
character,  on  the  understanding  and  agreement  that  it 
Vas  to  receive  certain  discounts  on  its  purchases,  SQch 
discounts  to  be  computed  on  the  total  purchase  price  of 
goods  furnished  during  the  year,  the  amount  thereof  to 
be  credited  to  appellant's  account  at  the  expiration  of 
the  year,  and  applied  as  payment  on  account  of  goods 
subsequently  purchased.  In  July,  1903,  the  plaintiff 
company  gave  notice  of  its  intention  to  cancel  the  agree- 
ment and  terminate  it  28th  of  August  following.  On 
September*  1^  1903,  a  new  contract  was  entered  into 
bet#een  the  parties  containing  terms  of  discount;  and 
defendant^  in  order  to  secure  the  cash  discount  provided 
for  under  the  new  coiitract,  made  cash  payments  there- 
after on  all  invoices  of  goods.  This  contract  remained 
in  force  until  February,  1904,  when  it  also  was  termi- 
nated by  plaintiff.  During  the  period  from  1st  Septem- 
ber, 1903,  to  February,  1904,  plaintiff  did  not  credit 
defendant  with  any  portion  of  said  sum  of  |2,723.23,  and 
by  terminating  its  contract  prevented  the  defendant 
from  applying  the  discounts  it  was  entitled  to.  By  so 
doing  it  made  it  impossible  for  the  defendant  to  get  the 
benefit  of  them  on  subsequent  purchases.  Such  was  the 
clAim  advanced  by  way  of  set-off.  It  was  objected  to  on 
thfe  ground  that  it  was  res  judicata;  and  the  plaintiff 
offered  in  evidence  the  record  of  a  suit  brought  by  the 
defendant  three  years  before  against  this  plaintiff. 
Confining  this  record  to  just  what  the  appellant  admits 
that -it  shows,  it  made  an  end  of  defendant's  daim.  In 
the  brief  of  argument  submitted  on  appellant's  behalf, 
this  appears: 

''After  appdlee  had  by  its  cancellation  of  this  last 
contract  made  it  impossible  for  appellants  to  Tecorer 
said  aum  of  |2,723.23  as  credit  <m  future  purchases, 
appellant  brous^l^  an  action  of  assumpsit  against  tiie 
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Nemst  Lamp  Company,  No.  643,  January  Term,  1006,  in 
the  Court  of  Common  Pleas  No.  2,  of  Allegheny  Country, 
Pa.,  to  recover  said  sum  from  said  company  in  cash. 
The  matter  was  referred  to  a  board  of  arbitrators  which 
made  an  award  against  the  Doubleday-Hill  Electric 
Cknnpany,  the  plaintiff,  and  stated  that  said  plaintiffs 
had  ^no  cause  of  action.'  The  subject  matter  of  this 
pri(Mr  litigation  which  resulted  in  tliis  award  was  a  cash 
claim  which  these  appellants  were  asserting  against  the 
appellee.  There  was  no  appeal  possible  from  the  award 
of  the  arbitrators,  as  the  case  had  been  submitted  on  an 
agreement  that  the  award  should  be  final.  Appellee  sub- 
sequently filed  the  suit  in  this  present  case  to  recover  the 
sum  of  |1,570  alleged  to  be  due  as  a  balance  upon  the 
account  between  the  appellee  and  the  appellant" 

The  legal  effect  of  what  is  here  admitted  to  be  shown 
by  the  record  is  too  obvious  to  call  for  discussion.  The 
distinction  attempted  to  be  made  between  the  subject 
matter  of  the  first  action  and  that  which  appellants 
attempted  to  introduce  on  this,  may  be  ingenious,  but  it 
is  wholly  without  convincing  force.  The  true  test  by 
which  we  are  to  ascertain  whether  a  final  determination 
in  a  former  action  is  a  bar,  or  not,  to  a  subsequent  action, 
is. whether  the  evidence  to  support  both  is  the  same: 
Marsh  v.  Pier,  4  Bawle  273.  What  appellant  sought  to 
recover  in  its  action  against  the  defendant  was  the  com- 
inissions  which  it  claimed  it  was  entitled  to  under  the 
very  same  contract  upon  which  it  now  bases  its  claim 
of  set-off.  Precisely  the  same  evidence  would  be  re- 
quired for  the  support  of  either  demand,  whether  made 
in  a  direct  action  against  the  appellee  or  by  way  of  set- 
off in  an  action  brought  by  appellee.  A  recovery  in  tlie 
action  brought  by  appellant  would  have  settled  the  en- 
tire controversy  as  to  the  commissions  claimed.  Why 
should  not  adverse  judgment  in  that  action  have  like 
effect?  The  rule  that  what  has  once  been  judicially  de- 
termined shall  not  again  be  made  the  subject  of  litiga- 
tion, extends  to  every  question  in  the  proceeding  that 
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was  legally  cognizable:  Lancaster  y.  Frescoln,  192  Pa. 
452.  In  oyerruling  the  motion  for  judgment  n.  o.  v.,  the 
learned  trial  judge  states  the  whole  case  as  follows: 

''It  is  argued  that  plaintiff  here  had  deprived  defend- 
ants of  the  opportunity  of  purchasing  more  goods  (by 
ending  the  contract)  and  thus  preventing  the  earned 
discounts  from  being  set  off  against  future  purchases. 
Buty  if  that  be  a  reason  why  defendants  may  now  setoff 
their  claim^  it  was  an  equally  good  one  why  they  should 
have  recovered  in  their  action.  All  their  rights  to  the 
claim  for  discounts  were  staked  on  the  result  of  that 
case,  and  they  must  accept  the  result  of  the  judgment 
entered  against  them.'' 

It  is  unnecessary  to  consider  the  other  questions 
raised  on  this  appeal.  The  fact  that  the  plaintiff's  claim 
had  once  been  the  subject  of  litigation  and  judicial  de- 
termination is  conclusive  of  the  case. 

Judgment  affirmed. 


Pittsburgh,  Appellant,  v.  Grenet 

Cities  of  the  second  class — Collector  of  delinquent  taxes — Ordi- 
nances--Nonsuit-~Act  of  June  20, 1901,  P.  L.  SS^—Act  of  May  S, 
1909,  P.  L.  -J77. 

1.  Under  the  provisions  of  the  Act  of  Jnne  20,  11K)1»  P.  L.  586, 
providing  that  the  collector  of  delinquent  taxes  in  cities  of  tbe 
second  class  shall  be  the  head  of  the  department  of  delinquent  taxes 
and  that  ''the  head  of  this  department  shall  reoeiye  such  compen- 
sation, either  by  stated  salary  or  by  fees,  as  may  be  fixed  I^  coun- 
cils" and  the  provisions  of  the  Act  of  May  8,  1909,  P.  L.  477,  pro- 
viding that  the  collector  of  delinquent  taxes  in  such  cities  ^diall 
receive  such  compensation,  either  by  a  stated  salaiy  or  biy  fees,  as 
may  be  fixed  by  councils'*  the  councils  of  the  City  of  Pittsbuigh 
have  power  to  fix  the  compensation  of  the  collector  of  delinquent 
taxes  by  a  percentage  of  the  penalty  imposed  upon  delinquent  tax- 
payers. 

2.  In  an  action  by  the  Oity  of  Pittsburgh  against  the  collector 
of  delinquent  taxes  to  recover  certain  moneys  alleged  to  have  been 
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illegally  retained  by  him,  it  appeared  by  the  eyidence  that  the 
amount  so  retained  by  the  defendant  was  the  correct  amount  of 
bis  fees  or  compensation  for  the  collection  of  taxes  based  upon  the 
percentage  of  a  penalty  imposed  upon  delinquents  as  fixed  by 
pioper  ordinances  of  the  city.  Held,  that  a  nonsuit  was  properly 
entered. 

Argued  November  3,  1913.  Appeal,  No.  27,  Oct  T., 
1913,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
April  T.,  1912,  No.  1879,  of  nonsuit  in  case  of  The  City 
of  Pittsburgh  y.  Samuel  J.  Orenet  and  the  National 
Surety  Company  of  New  York.  Before  Fbll,  C.  J., 
Bbown,  Mbstbbzat,  Pottbb  and  Elkin,  JJ.    Affirmed. 

Assumpsit  by  a  city  against  a  collector  of  delinquent 
taxes  and  his  surety  to  recover  moneys  retained. 

The  facts  of  the  case  appear  in  Pittsburgh  y.  Orenet, 
et  al.,  238  Pa.  567. 

The  court  entered  a  compulsory  nonsuit  Upon  a  mo- 
tion to  take  off  the  nonsuit,  Shafbr,  J.,  filed  the  follow- 
ing opinion : 

The  plaintiff  put  in  evidence  allegations  of  the  affi- 
davit of  claim  not  denied  by  the  affidavit  of  defense,  and 
an  agreement  of  counsel  as  to  the  facts,  from  which  it 
appeared  that  the  defendant  is,  and  for  sometime  has 
been,  collector  of  delinquent  taxes  of  the  City  of  Pitts- 
burgh, and  that  as  such  he  received  certain  moneys 
amounting  to  over  fifty  thousand  dollars,  which  he  did 
not  pay  over  to  the  City  of  Pittsburgh,  but  retained  upon 
the  claim  that  they  were  his  fees  allowed  by  law.  The 
ordinances  of  the  City  of  Pittsburgh  relating  to  the  mat; 
ter  were  also  put  in  evidence,  copies  of  them  being  an- 
nexed to  the  affidavit  of  claim.  It  appeared  by  the  evi- 
dence that  the  amount  so  retained  by  the  defendant  was 
the  correct  amount  of  his  fees  or  compensation  for  the 
collection  of  taxes  as  provided  by  these  ordinances.  The 
plaintiff  having  rested  its  case,  upon  motion  of  the  de- 
fendant a  judgment  of  compulsory  nonsuit  was  entered, 
which  the  plaintiff  now  moves  the  court  to  take  off. 
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Ab  we  understand  it,  the  only  question  arising  opon 
the  record  is  whether  or  not  under  the  law  applicable  to 
the  case  the  plaintiff  was  bound  to  pay  over  the  sum  of 
money  in  question  to  the  City  of  Pittsburgh,  or  had  a 
right  to  retain  the  same  for  his  own  use. 

This  case  was  before  this  court  on  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense,  and 
upon  the  discharge  of  that  rule  was  appealed  to  the 
Supreme  Court,  the  case  being  reported  in  volume  238, 
page  567,  where  the  judgment  was  affirmed  upon  the 
opinion  of  this  court  The  only  difference  between  the 
case  now  presented  and  that  which  was  before  the  court 
upon  that  rule  seems  to  us  to  be  that  in  the  affidavit  of 
defense  an  audit  by  the  controller  of  the  City  ot  Pitts- 
burgh was  alleged  as  a  defense,  which  of  course  does  not 
appear  in  the  evidence  here.  In  that  case,  however,  the 
court  proceeded  to  discuss  the  question  of  the  right  of 
the  city  to  claim  the  money  sued  for  from  the  defendant 
without  regard  to  the  tribunal  by  which  that  right  was 
to  be  determined,  and  came  to  the  conclusion  ^that  the 
provision  in  the  Act  of  June  20,  1901,  and  the  Act  of 
May  8, 1909,  empowered  the  councils  of  the  City  of  Pitts- 
burgh to  fix  the  compensation  of  the  collector  of  delin- 
quent taxes  by  a  percentage  of  the  penalty  imposed  upon 
delinquents,"  and  that  therefore  the  ordinances  aboTe 
referred  to  were  valid,  and  the  judgment  was  affirmed 
upon  the  opinion  containing  this  conclusion. 

We  are  therefore  of  opinion  that  the  judgment  of 
nonsuit  was  properly  entered,  and  the  motion  to  take  off 
the  same  is  therefore  refused. 

To  which  counsel  for  plaintiff  excepts,  and  thereupon 
bill  sealed. 

Error  oisigned  was  the  refusal  to  take  off  the  OMnpnl- 
sory  nonsuit. 

William  A.  Stone,  for  appellant. 
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W.  B.  Rodger s,  with  him  W.  W.  Stoner,  tot  appellees. 

Put  Curiam^  January  6, 1914: 
The  judgment  is  affirmed  on  the  opinicm  of  Judge 
Shafbb  refusing  the  motion  to  take  off  the  nonsuit. 


Graig^  Appellant,  v.  Pennsylvania  Railroad 
Company. 

N$gUgenes^^Bailroad$ — Caniribuiary  negligence  —  "Stop,  look 
and  liiien.*' 

L  Where  a  stop  has  been  made  by  one  about  to  cross  the  tracks 
of  a  steam  railroad  at  the  usual  place  of  stopping,  from  which  a 
Tiew  of  the  tracks  can  be  had,  it  is  generally  a  question  for  the 
jury  whether  under  the  facts  of  the  particular  case  there  was  nag" 
ligence  in  not  stopping  longer  or  at  another  and  better  place,  but 
stoiyping  where  one  cannot  see  is  little,  if  any,  better  than  not 
stopping  at  all  and  is  not  a  compliance  in  good  faith  with  the 
unbending  rule  that  a  traveler  before  attempting  to  cross  must 
stop,  look  and  listen,  and  if  necessary  in  order  to  see,  adyance  to 
Of  onto  the  tracks. 

2.  In  an  action  against  a  railroad  company  to  recoyer  damages 
for  personal  injuries,  it  appeared  that  the  plaintiff  was  driving  an 
automobile  and  at  a  grade  crossing  of  the  defendant's  road,  where 
there  were  fiye  tracks,  stopped  about  fifteen  feet  from  the  first  rail, 
irtiere  his  view  to  the  right  in  the  direction  from  which  the  train 
came  was  obstructed  by  a  watchman's  house  five  feet  square,  irfiich 
stood  six  feet  from  the  tracks.  From  this  place  his  view  was 
limited  to  one  hundred  and  fifty  feet  on  the  farthest  track,  and 
was  much  less  on  the  near  tracks.  The  tracks  were  straight  and 
from  any  point  between  them  and  the  watchman's  house  the  view 
was  unobstructed  for  half  a  mile.  Without  making  any«further 
effort  to  see  if  a  train  was  coming,  plaintiff  started  over  the  cross- 
ing and  was  hit  on  the  fifth  track  by  a  freight  train  running  fif- 
teen or  twenty  miles  an  hour  with  the  headlight  of  the  engine 
burning.  The  night  was  ordinarily  dark,  but  it  was  evident,  from 
tibe  plaintiff's  testimony,  that  he  could  have  seen  the  headlight  if 
he  had  looked  when  he  was  on  a  line  with  the  front  of  the  watch- 
man's house.  Held,  that  judgment  non  obstante  veredicto  was 
prc|wriy  entered  for  the  defendant. 
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Argued  November  3, 1913.  Appeal,  No.  108,  October 
T.,  1913,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny 
Co.,  June  T.,  1911,  No.  136,  for  defendant  non  obstante 
Teredicto  in  case  of  James  A.  Craig  y.  Pennaylvania  Bail- 
road  Company,  a  corporation.  Before  Fsll,  C.  J., 
Bbown,  Mbstbezat,  PoTTBB  and  Elkin,  J  J.   Affirmed. 

Trespass  to  recover  damages  for  pers(mal  injuries. 
Before  Shafbr,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  for  plaintiff  for  f  1,800.  The  court  subse- 
quently entered  judgment  for  the  defendant  non  ob- 
stante veredicto.   Plaintiff  appealed. 

Error  assigned  was  in  entering  judgment  for  the  de- 
fendant non  obstante  veredicto. 

Thomas  M.  Marshall,  with  him  Thomas  M.  Marshail, 
Jr.,  for  appellant. 

James  R.  Miller,  of  Patterson,  Crawford  d  Miller,  for 
appellee. 

Opinion  by  Mb.  Chief  Justigb  Fbll,  January  6, 1914: 
In  the  cases  relied  on  by  the  plaintiff  in  support  of  his 
contention  that  the  court  erred  in  entering  judgment  for 
the  defendant,  non  obstante  veredicto,  the  controlling 
facts  differ  materially  from  those  in  this  case.  In  Muck- 
inhaupt  v.  Bailroad  Co.,  196  Pa.  213,  the  person  injured, 
before  attempting  to  cross  the  tracks  of  the  railroad 
stopped,  looked  and  listened  at  the  usual  place  of  stop- 
ping, which  was  the  best  place  from  which  to  observe  the 
approach  of  a  train.  In  Cromley  v.  Bailroad  Co.,  208 
Pa.  445,  the  stop  was  within  twenty  feet  of  the  tracks  at 
what  was  apparently  the  best  place  to  stop  and  from 
which  an  approaching  train  could  be  seen  five  hundred 
feet  from  the  crossing.    The  question  involved  was  a 
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clofle  one,  but  the  plaintiff's  case  was  aided  by  the  pre- 
sumption that  her  husband  who  was  killed  had  continued 
to  exercise  the  care  which  the  law  required  of  him  as  he 
advanced  towards  the  track  and  by  proof  that  after  he 
was  committed  to  the  act  of  crossing,  he  was  delayed  by 
the  condition  of  the  road  and  by  the  fright  of  his  horses. 

In  the  case  under  consideration  the  plaintiff  was  driv- 
ing his  automobile  and  at  a  grade  crossing  of  the  de- 
fendant's road,  where  there  were  five  tracks,  he  stopped 
about  fifteen  feet  from  the  first  rail,  where  his  view  to 
the  right  in  the  direction  from  which  the  train  came  was 
obstructed  by  a  watchman's  house,  five  feet  square, 
which  stood  six  feet  from  the  tracks.  From  this  place 
his  view  was  limited  to  one  hundred  and  fifty  feet  on  the 
farthest  track,  and  was  much  less  on  the  nearer  tracks. 
The  tracks  were  straight  and  from  any  point  between 
them  and  the  watchman's  house  the  view  was  unob- 
structed for  half  a  mile.  Without  making  any  further 
effort  to  see  if  a  train  was  coming,  he  started  over  the 
crossing  and  was  hit  on  the  fifth  track  by  a  freight  train 
running  fifteen  or  twenty  miles  an  hour  with  the  head- 
light of  the  engine  burning.  The  night  was  ordinarily 
dark,  but  it  was  evident,  from  the  plaintiff's  testimony, 
that  he  could  have  seen  the  headlight  if  he  had  looked 
when  he  was  on  a  line  with  the  front  of  the  watchman's 
house.  Since  this  was  six  feet  from  the  tracks,  he  ap- 
parently could  have  seen  from  his  position  in  his  car;  if 
he  could  not,  it  was  his  duty  to  alight  and  walk  forward 
to  a  place  where  he  could  see. 

Where  a  stop  has  been  made  at  the  usual  place  of  stop- 
ping, from  which  a  view  of  the  tracks  can  be  had,  it  is 
generally  a  question  for  the  jury  whether,  under  the 
facts  of  the  particular  case,  there  was  negligence  in  not 
stopping  longer  or  at  another  and  better  place.  But 
stopping  where  one  cannot  see  is  little,  if  any  better, 
than  not  stopping  at  all  and  it  is  not  a  compliance  in 
good  faith  with  the  unbending  rule  enforced  in  a  long 
line  of  cases  following  Pennsylvania  Railroad  v.  Beale, 
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73  Pa.  604)  that  a  trayeter  before  attempting  to  croN 
the  tracks  of  a  steam  railroad  must  stop,  look  and  liaten, 
and  if  necessary  in  order  to  see,  advance  to  or  onto  tlie 
tracks :  Kinter  y.  Bailroad  Co.,  204  Pa.  497;  Mankewici 
y.  Bailroad  Co.,  214  Pa.  386. 
The  judgment  is  affirmed. 


Manufacturers  Natural  Gus  Co.  v.  Birmingham  & 
Brownsville  Macadamized  Turnpike  Bead  Co. 

EquUf — Equity  juriidictian^—Patiiei  not  eniUUd  to  qwtium 
iuri$dicHon — Submiinon  hy  agreevMnL 

1.  The  contention  that  a  court  of  equity  has  no  jurisdiction  to 
modi^  a  decree  which  it  has  entered  is  without  merit,  where  it 
appears  that  the  parties  stipulated  that  ''should  the  court  be  of 

opinion  that  the  decree  should  be  modified in  any 

manner^  it  is  submitted  to  the  court  that  it  amend  the  decree. 

to  such  an  extent  as  may  be  deemed  just  and  proper  under  die 
circumstances,  each  party  reserying  the  right  of  exertion  sod 
appeal'' 

Oorpomiiofw — Oa$  companies — Boroughs — ContracU  for  UgU- 
ing — Equity — InjuncHaiu 

2.  An  agreement  between  a  gas  company  and  a  turnpike  com- 
I>any  proyided  that  the  gas  company  should  furnish  lamps  to  the 
turnpike  company  for  illuminating  its  turnpike  and  supply  gM 
therefor.  In  a  suit  in  equity  between  the  gas  company  and  the 
turnpike  company  a  decree  was  entered  defining  the  duties  of  thi 
parties  under  the  agreement.  A  part  of  the  turnpike  wu  tdnn 
oyer  by  the  county  and  the  borough  was  charged*  under  the  bo^ 
ough  actSy  with  the  duty  of  caring  for  a  part  of  the  turnpike.  The 
borough  refused  to  install  Welsbach  burners  on  the  lamps  at  the 
gas  company's  request.  The  gas  company  remoyed  its  Ismps 
from  the  turnpike  and  discontinued  supplying  gas  ther^»r  The 
borough  petitioned  the  court  to  compel  the  gas  company  to  sbide 
by  the  terms  of  the  decree  theretofore  entered.  It  appeared  dist 
by  the  installation  of  Welsbach  burners  increased  expenses  wouU 
be  cast  upon  the  borough,  though  it  would  receiye  more  light  there- 
from and  that  the  cost  to  the  gas  company  would  be  reduced.  The 
court  modified  the  decree  which  had  been  preriously  entered  hj 
increasing,  the  number  of  lamps  to  which  the  gas  company  wai  to 
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supply  gas  and  by  requiring  the  installation  of  Welsbaoh  burners 
at  the  cost  of  the  borough.  Held,  that  as  the  borough  did  not  de- 
sire the  increased  light  and  would  be  put  to  additional  expense 
under  the  decree  of  the  lower  court,  while  the  gas  company  would 
iare  great  expense  thereby,  the  decree  should  be  modified  so  that 
the  additional  cost  of  maintaining  the  Welsbach  burners  should 
be  boicne  by  the  gas  company,  and  the  record  was  remitted  with 
directions  to  modify  the  decree  subject  to  such  further  modifica-^ 
tions  with  regard  to  number  of  lights  to  be  furnished  as  the  court 
in  its  discretion  might  think  proper. 

Argued  Oct  27, 1913.  Appeal,  No.  131,  Oct.  T.,  1913, 
by  The  Borough  of  Carrick,  from  decree  of  O.  P.  Alle- 
gheny Co.,  Dec.  T.,  1890,  No.  998,  in  equity  modifying  a 
former  decree  in  case  of  The  Manufacturers  Natural  Oas 
Company  v.  The  Birmingham  &  Brownsville  Macadam- 
ized Turnpike  Road  Company.  Before  Fell,  O.  J., 
Brown,  Elkin,  Stbwart  and  Mosghziskbr,  JJ.  Modi- 
fied and  affirmed. 

Petition  to  compel  plaintiff  to  comply  with  the  terms 
of  a  former  decree.    Before  Cabnahan,  J. 

From  the  record  it  appeared  that  in  1886  a  gas  com- 
pany, later  merged  into  the  plaintiff  gas  company,  had 
contracted  with  a  turnpike  company  to  furnish  forty 
lamps  for  the  illumination  of  the  turnpike  and  to  supply 
such  lamps  with  gas  in  consideration  of  the  grant  of  a 
right  of  way  over  the  turnpike.  Thereafter  plaintiff 
company  brought  a  bill  against  the  defendant  to  compel 
the  defendant  to  introduce  burners  of  an  improved  type 
in  the  lighting  of  the  road,  in  which  proceeding  a  decree 
was  entered  on  October  8,  1892,  wherein  the  rights  and 
duties  of  the  plaintiff  and  defendant  were  more  fully  and 
accurately  defined. 

The  county  conunissioners  of  Allegheny  County  subse- 
quently purchased  a  portion  of  the  turnpike  including 
so  much  thereof  as  traversed  the  Borough  of  Carrick. 
The  Borough  ot  Carrick  under  the  borough  acts  was 
charged  with  the  duty  of  keeping  open,  taking  care  of 
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and  protecting  so  much  of  the  tnmpike  as  passed 
through  the  borough.  From  the  time  of  the  entry  of  the 
decree  in  1892  until  the  time  of  the  filing  of  the  bill  the 
plaintiff  company  continued  to  keep  its  pipes  in  the 
roadway  and  furnished  gas  for  the  lights  provided  for 
in  the  d^ree,  twenty-three  of  which  were  located  within 
the  limits  of  the  borough. 

On  December  16,  1912,  the  gas  company  took  down 
and  discontinued  the  lamps  in  use  under  the  decree 
without  any  arrangement  or  substitution  having  been 
agreed  upon,  after  repeated  unsuccessful  attempts  on  its 
part  to  reach  some  satisfactory  agreement  with  the 
borough  relating  to  the  installation  of  Welsbach  burners 
on  the  lamps  in  use.  The  Borough  of  Carrick  thereupon 
petitioned  for  an  order  on  the  gas  company  to  compel 
it  to  light  the  turnpike  in  accordance  with  the  decree 
then  in  force.  The  Borough  of  Carrick  for  other  lights 
used  by  it  had  a  contract  with  the  plaintiff  company,  by 
which  one  Welsbach  light  was  furnished  with  gas  at  the 
rate  of  |3.60  a  year  and  the  cost  of  maintaining  the 
lamp  amounted  to  f  16.50.  The  cost  to  the  borongh  of 
maintaining  the  lights  theretofore  in  use  amounted  to 
12.74  a  year,  so  that  the  Welsbach  burners,  if  main- 
tained by  the  borough,  would  cost  the  borough  tl3.76 
per  light  more  than  the  lamps  in  use  prior  to  December 
16, 1912.  It  appeared  that  a  Welsbach  burner  c<Misumes 
approximately  one-twentieth  of  the  gas  required  for  the 
lamps  previously  in  use  and  all  of  this  gas  would  be 
saved  by  the  plaintiff  company. 

The  trial  judge  on  final  hearing  entered  a  decree 
which  was  in  part  as  follows: 

1.  That  Welsbach  burners,  such  as  are  in  common 
use  for  street  lighting,  be  installed  in  place  of  the 
burners  and  devices  described  in  the  decree  entered  in 
this  case  on  October  8, 1892. 

2.  That  instead  of  twenty-three  lights,  the  Manufac- 
turers Light  and  Heat  (Company  shall  furnish  free  gas 
to  thirty-three   (33)   lights  upon  that  portion  of  the 
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Binningliam  and  Brownsville  road  which  is  in  Gartick 
Borough^  to  be  used  through  Welsbach  burners,  the  ad- 
ditional ten  lights  to  be  at  such  points  as  the  borough 
shall  select  and  designate;  and  that  the  borough  shall, 
at  its  own  codt  and  expense,  maintain  and  care  for  said 
thirly-three  lights,  including  the  lamp  posts,  lamps  and 
burners,  and  the  lighting  and  extinguishing  of  the  same> 
said  lights  to  be  lighted  and  extinguished  at  the  time 
other  similar  lights  in  said  borough  are  lighted  and  ex- 
tinguished. 

3.  That  the  location  of  said  thirty-three  (33)  lights 
on  said  Brownsville  road  within  said  borough  may  be 
changed  from  time  to  time  by  the  borough,  but  at  its 
own  expense. 

4.  That  said  decree  entered  on  October  8,  1892,  is 
hereby  amended  so  as  to  correspond  herewith  and  con- 
form hereto. 

6.  That  each  of  the  parties  shall  pay  its  own  witnesses, 
and  iall  other  costs  shall  be  equally  divided  between  the 
parties. 

Exceptions  to  various  findings  of  fact  and  law  and  to 
the  decree  of  the  trial  judge  were  dismissed  by  the  court. 
The  Borough  of  Garrick  appealed. 

Errors  assigned  were  in  dismissing  various  findings  of 
fact  and  conclusions  of  law  and  in  modifying  the  decree. 

W.  H.  Lemon,  for  appellant 

A.  Leo  Weil,  with  him  C.  M.  Thorp,  and  fif.  Leo  Rus- 
lander,  for  appellee. 

Opinion  by  Mb.  Justiod  Elkin,  January  5, 1914: 
We  cannot  agree  with  the  learned  counsel  for  appel- 
lant that  the  court  below  was  without  jurisdiction  of  the 
subject  matter  of  this  controversy,  or  that  the  modifica- 
tion of  the  decree  of  1892  so  as  to  permit  the  use  of  Wels- 
bach burners  was  an  abuse  of  discretion  by  the  court 
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l>eIow.  This  is  especially  trne  in  view  of  the  stipiilation 
6t  counsel  when  the  case  was  submitted,  which  provided, 
inter  alia,  as  follows:  ^^Shonld  the  court  be  of  opinicm 
that  the  decree  should  be  modified  to  the  extent  here 
suggested,  or  in  any  other  manner,  it  is  submitted  to  tiie 
court  that  it  amend  the  decree  of  1892  to  such  an  extent 
as  may  l>e  deemed  just  and  proper  under  the  circum- 
stances—each party  reserving  the  right  of  exception  and 
Appeal."  The  parties  clearly  contemplated  the  submis- 
sion of  the  matters  in  controversy  between  them  to  the 
court  for  decision,  and  neither  party  can  now  be  heard 
to  say  that  the  court  did  not  have  the  power  to  decide 
simple  questions  of  fact,  and  the  legal  rights  of  the 
parties  depending  upon  those  facts,  when  it  was  a- 
pressly  stipulated  that  all  of  these  matters  should  be 
submitted  to  the  court 

The  only  part  of  the  decree  about  which  we  have  any 
doubt  is  that  which  imposes  upon  the  borough  the  addi- 
tional cost  of  maintaining  the  street  lights  equipped 
with  Welsbach  burners.  In  this  connection  it  must  be 
remembered  that  the  gas  company  forced  the  issue  which 
resulted  in  this  litigation,  and  that  the  decree  will  have 
the  effect  of  largely  reducing  the  volume  of  gas  neces- 
sary to  be  furnished  for  street  lighting  purposes.  This 
is  a  direct  benefit  to  the  gas  company  and  it  would  seem 
tnequitltble  to  impose  additional  burdens  on  the  bcnrough 
for  changes  made  at  the  instance  and  for  the  benefit  of 
appellee.  It  may  be  that  the  introduction  of  Welsbach 
burners  will  furnish  better  lights  to  the  borough  than 
those  formerly  in  use,  but  the  borough  did  not  ask  for 
the  change,  and  there  does  not  seem  to  be  any  justifica- 
tion for  imposing  upon  the  borough  the  additional  cost 
of  maintaining  the  new  kind  of  burners,  installed  at  the 
instance  and  primarily  for  the  benefit  of  the  gas  com- 
pany. We  are,  therefore,  of  opinicm  that  the  decree 
should  be  modified  so  that  the  additional  cost  of  main- 
taining the  Welsbach  burners  over  the  expense  of  main- 
taining the  old  street  lamps  should  be  borne  by  the  gas 
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company.  In  all  other  respects  the  decree  should  be 
affirmed^  unless  the  court  below  should  be  of  opinion 
that  under  the  circumstances  the  decree  should  be  modi- 
fied as  to  the  number  of  street  lights  to  be  furnished 
with  gas.  The  record  will  be  remitted  so  that  the  court 
below  can  modify  the  decree  in  accordance  with  the 
Tiews  herein  expressed. 

Decree  affirmed  subject  to  such  modification  as  the 
court  below  may  think  proper  to  make  in  accordance 
with  the  suggestions  contained  in  this  opinion.  The 
record  will  be*  remitted  for  this  purpose. 

Costs  of  this  appeal  to  be  paid  equally  by  the  parties. 


Mooney,  Appellant,  v.  Stipreme  Council  of  the 
Boyal  Arcanum. 

Beneficial  socieiiee — Death  benefit  certificate — Nonpayment  of 
dues — Forfeiture— Limitation  of  actions  hy  contract — Payment  of 
"benefits  on  presumption  of  death. 

1.  Under  the  rules  of  a  beneficial  society  providing  that  each 
member  shall  pay  to  the  collector,  without  notice,  twelye  regular 
assessments  in  each  calendar  year  and  that  any  member  failing  to 
pay  any  regular  assessment  at  the  time  prescribed  thereiQ  shall 
5tand  suspended  from  the  order  and  all  benefits  therefrom,  a  mem- 
ber  who  has  defaulted  in  the  payment  of  assessments  loses  his 
rights  as  a  member  of  the  society,  and  the  beneficiaries  of  the 
death  benefit  certificate  cannot  thereafter  recover  the  death  bene- 
fiHi.  provided  for  therein.  ' 

. :  2;  .A.)>ravision  in  the  rul^  of  a  beneficial  society  that  no*  action 
at  law  or  in  equity  shall  be  brought  or  maintained  for  any  costs 
or  claims  arising  out  of  any  membership  or  benefit  fund,  unless 
such  action  is  brought'within  three  years  from  the  time  when  such 
right  of  action  accrues,  is  binding  and  the  beneficiaries  of  a  death 
benefit  certificate  are  not  entitled  to  recover  the  amount  of  the 
certificate  in  a  proceeding  commenced  more  than  four  years  after 
the  death  of  the  holder  thereof. 

3.  In  a  suit  in  equity  for  the  reinstatement  and  revival  of  a 
death  benefit  certificate ,  in  a  beneficial  society,  it  appeared  that 
the  ml^  of  the  society  provide  that  monthly  payments  should  be 
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made  upon  certain  dates  bj  the  holder,  and  that  no  action  at  law 
or  in  equity  should  be  brought  for  claims  arising  out  of  any  mem- 
bership or  benefit  fund,  unless  brought  within  three  years  from  the 
time  that  such  right  of  action  should  accrue.  It  further  appeared 
that  plaintiffs'  father  had  been  a  holder  of  a  certificate  but  had 
left  his  home  more  than  seyenteen  years  before  the  filing  of  the 
bill  and  that  he  had  ceased  to  pay  dues  immediately  after  his 
departure;  that  thereafter  his  dues  had  been  paid  by  his  wife, 
who  after  seren  years  had  taken  out  letters  of  administration  upon 
his  estate;  that  the  fund  was  paid  to  her  as  beneficiary,  upon 
filing  a  bond  for  the  return  thereof  in  case  it  should  be  found  that 
plaintiffs'  father  was  alive  and  that  thereafter  no  assessments  were 
paid  on  the  certificate;  that  after  the  death  of  the  wife,  plaintiffs' 
father  had  been  found  aliye  and  that  judgment  had  been  entered 
on  the  bond  given  by  the  wife;  that  plaintiffs'  father  had  died 
more  than  four  years  before  the  filing  of  the  bill,  and  that  if  the 
certificate  could  be  revived,  plaintiffs  would  be  the  beneficiaries 
under  the  rules  of  the  society.  The  lower  court  decided  that  the 
membership  of  plaintiffs'  father  had  been  forfeited  by  nonpay- 
ment of  dues  after  his  supposed  death  and  that  plaintiffs  right  to 
bring  the  suit  was  barred  by  the  limitation  of  three  years  con- 
tained in  the  by-laws,  and  dismissed  the  bilL    Held,  no  error. 

Argued  Oct  28,  1913.  Appeals,  Nos.  185  and  184, 
Oct  T.,  1913,  by  plaintiflfs,  from  decrees  of  C.  P.  Alle- 
gheny Co.,  June  T.,  1911,  Nos.  4  and  3,  dismissing  bills 
in  equity  for  the  reinstatement  of  a  benefit  certificate  in 
cases  of  James  Mooney,  Mazie  Mooney,  Margaret 
Mooney,  Ella  Mooney,  and  Anna  Mooney  v.  Supreme 
Council  of  the  Royal  Arcanum,  a  corporation  of  the 
State  of  Massachusetts  and  James  Mooney,  Marie 
Mooney,  Margaret  Mooney,  Ella  Mooney,  Anna  Mooney, 
and  Anna  Mooney,  Executrix  of  the  last  will  and  testa- 
ment of  Ellen  Mooney,  deceased,  v.  James  J.  Munn, 
Orand  Master  Workman  and  James  B.  Eibler,  Grand 
Recorder,  respresenting  themselves  and  all  other  mem- 
bers  of  the  Orand  Lodge  of  the  Jurisdiction  of  Penni^I- 
vania.  Ancient  Order  United  Workman,  a  beneficial  so- 
ciety, organized  and  doing  business  in  the  State  of 
Penusylvania.  Before  Fell,  C.  J.,  Brown,  Elkin, 
Stewart  and  Moschziskeb,  JJ.    Affirmed. 
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Bill  in  equity  for  the  reinstatement  and  revival  of  a 
death  benefit  certificate. 

On  final  hearing  Shafer^  o.,  filed  the  following  find- 
ings of  fact  and  conclnsions  of  law : 

FINDINGS  OF  FACT. 

1.  The  Supreme  Council  of  the  Boyal  Arcanum,  the 
defendant,  is  a  beneficial  society  having  subordinate 
lodges,  and  John  Mooney  was  a  member  thereof,  holding 
a  benefit  certificate  for  three  thousand  dollars,  a  copy  of 
which  is  printed  as  Exhibit  ''A"  of  the  biU. 

2.  The  benefit  certificate  states  that  it  is  issued  up<m 
condition  that  the  member  complies  in  the  future  with 
the  laws  and  rules  now  governing  the  council  or  that 
may  hereafter  be  enacted,  and  that  the  defendant  agrees 
to  pay  out  of  its  benefit  fund  to  Ellen  Mooney,  wife  of 
John  Mooney,  a  sum  not  exceeding  |3,000.00  in  accord- 
ance with  the  laws  governing  the  fund,  provided  the 
member  is  in  good  standing  in  the  order  at  the  time  of 
his  death,  the  certificate  being  dated  March  18, 1885. 

3.  In  November,  1894,  John  Mooney  left  his  home  in 
Pittsburgh  and  was  absent  and  unheard  of  for  more 
than  seven  years  thereafter,  during  all  of  which  time  his 
monthly  dues  in  the  defendant  order  were  paid  by  his 
wife,  the  beneficiary.  In  March,  1902,  upon  proceedings 
begun  by  Ellen  Mooney,  letters  of  administration  were 
ordered  by  the  Orphans'  Court  of  Allegheny  County  to 
be  issued  on  the  estate  of  John  Mooney;  and  no  pay- 
ments of  monthly  dues  were  made  thereafter. 

4.  Demand  was  thereupon  made  by  Ellen  Mooney  of 
the  defendant  corporation  for  the  amount  of  the  benefit 
certificate  upon  the  evidence  of  the  death  of  John 
Mooney  afforded  by  his  absence  and  the  corporation 
paid  to  her  Three  Thousand  Dollars,  the  amount  of  the 
certificate,  taking  from  her  a  bond  in  the  sum  of  Thirty- 
five  Hundred  Dollars,  conditioned  for  the  repayment  of 
the  f3,000.00  together  with  interest  and  expenses  in  case 
it  should  appear  that  John  Mo<mey  was  not  in  fact  dead 
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at  the  time  of  the  payment,  this  bond  being  given  and 
payment  made  in  April,  1903. 

6.  Ellen  Mooney  died  in  September,  1905,  and  letters 
testamentary  were  issued  to  Anna  Mooney,  her  daughter, 
who  as  her  administratrix  is  one  of  the  plaintifTs  herein. 

6.  In  February  or  March,  1906,  it  became  known  that 
John  Mooney  was  still  living,  a  communication  having 
been  receive  from  him  from  New  Orleans,  to  whick 
place  his  son,  James  Mooney,  one  of  the  plaintiffs,  went 
to  see  him,  but  he  did  not  return  to  Pittsburgh  with  his 
son.  Some  time  thereafter  it  was  learned  that  he  was 
in  poor  mental  and  physical  condition  and  one  or  more 
of  his  daughters,  plaintiffs  herein,  went  there  and  re- 
mained with  him  for  a  time,  and  he  returned  to  Pitts- 
burg sometime  in  May,  1906,  where  he  remained  until 
his  death  which  occurred  on  July  27, 1906. 

7.  On  June  13,  1906,  being  some  six  weeks  before  the 
death  of  John  Mooney,  the  defendant  brou^t  a  suit 
against  the  executrix  of  Ellen  Mooney  deceased,  on  the 
bond  for  |3,500.00  alleging  a  breach  of  the  condition  to 
repay  the  ^,000.00  and  expenses  in  case  John  Moon^ 
should  prove  to  have  been  alive,  which  was  so  far  pro- 
ceeded in  that  judgment  was  entered  against  the  estate 
of  Ellen  Mooney  for  the  amount  of  the  bond,  the  penalty 
being  less  than  the  amount  agreed  to  be  returned. 

8.  The  rules  of  the  order  provide  that  if  the  beneA- 
ciaiy  shall  die  before  the  member  and  the  member  shall 
fail  to  designate  any  other  beneficiary,  the  children  of 
the  member  shall  become  beneficiaries,  and  the  plaintilb 
being  all  the  children  of  John  Mooney,  are  entitled  to  re- 
ceive any  benefits  which  the  order  may  now  owe  on  the 
death  of  John  Mooney. 

9.  The  rules  of  the  order  further  provide  that  eadi 
member  of  the  order  shall  pay  to  the  collector  of  his 
council  without  notice,  twelve  regular  assessments  in 
each  calendar  year,  one  of  which  shall  be  due  and  pay- 
able before  ten  o'clock  p.  m.  of  the  last  day  of  each 
month ;  and  further,  that  any  member  failing  to  pay  any 
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regular  assessment  before  the  time  prescribed  for  sncli 
payment  shall  stand  suspended  from  the  order  and  all 
benefits  therefrom.  After  March,  1902,  np  to  the  time  of 
the  death  of  John  Mooney,  no  payments  of  any  kind 
were  made  by  anyone  on  account  of  his  benefit  certifi- 
cate, the  amount  of  the  payments  due  being  |3.78  a 
month  until  he  should  arrive  at  the  age  of  fifty-five  years, 
and  thereafter  f 7.65  a  month,  and  his  age  at  the  time  of 
his  death  being  between  sixty  and  sixty-one  years.  No 
application  for  the  removal  of  the  suspension  for  non- 
payment of  dues  was  made  by  or  on  behalf  of  John 
Mooney. 

10.  The  rules  of  the  order  also  provide  that  **no  action 
at  law  or  in  equity  shall  be  brought  or  maintained  on 
any  causes  or  claims  arising  out  of  any  membership 
or  benefit  fund,  unless  such  action  is  brought  within 
three  years  from  the  time  when  such  right  of  action 
accrues." 

OONOLUSIONS  OF  LAW. 

1.  The  contention  of  the  plaintiffs  is,  as  we  under- 
stand it,  that  John  Mooney  was  not  suspended  from 
membership  in  the  order  for  nonpayment  of  dues  from 
March,  1902,  to  the  time  of  his  death  in  1906,  because 
Ellen  Mooney,  the  beneficiary  as  matters  then  stood, 
claimed  that  he  was  dead  and  gave  in  evidence  of  it  the 
fact  that  he  had  been  absent  and  unheard  of  for  seven 
years,  and  thereby  procured  the  society  to  pay  her  the 
amount  of  the  benefit  certificate  and  to  accept  a  sur- 
render of  the  certificate  from  her,  when  the  fact  was  that 
Mooney  was  not  dead  and  she  had  no  right  to  surrender 
the  certificate  or  receive  the  money.  In  other  words, 
that  because  Ellen  Mooney  surrendered  the  benefit  cer- 
tificate belonging  to  him,  John  Mooney  was  no  longer 
bound  to  pay  his  dues  but  would  remain  a  member  in- 
definitely without  payment  of  dues.  We  cannot  agree  to 
this  contention.  While  it  may  be  that  Ellen  Mooney 
and  the  society  believed  John  Mooney  to  be  dead,  or  at 
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least  acted  npon  the  presninption  of  his  death,  yet  John 
Mooney  whose  conduct  had  led  to  the  existence  of  sock 
d  presumption  was  under  no  such  mistake,  and  was  as 
much  bound  to  pay  his  dues  as  any  other  member  of  the 
order. 

2.  This  bill  was  filed  March  6,  1911,  more  than  four 
years  after  the  death  of  John  Mooney.  It  being  a  part 
of  the  contract  with  the  member  that  no  suit  should  be 
maintained  against  the  order  on  any  cause  or  claims 
arising  out  of  any  membership  or  benefit  fund,  unless 
brought  within  three  years,  the  present  proceeding  can- 
not be  maintained.  The  plaintiffs  cite  a  number  of  cases 
in  which  a  bill  was  brought  by  the  insured  or  the  bene^ 
flciary  for  the  purpose  of  reforming  the  policy,  and 
contend  that  as  part  of  the  relief  sought  is  to  haTe  the 
surrender  by  Ellen  Mooney  of  the  benefit  certificate  de- 
clared toid  the  present  case  is  within  the  principle  of 
the  cases  cited.  The  cases  are  not  analogous,  howeyer. 
During  a  contest  as  to  what  the  terms  of  a  contract  are, 
action  upon  it  must  be  suspended,  but  there  was  no 
reason  for  suspending  action  in  this  case  for  want  of  a 
copy  of  the  certificate,  any  more  than  if  it  had  been 
casually  lost,  as  the  contention  of  the  plaintiffs  was  and 
still  is  that  it  was  always  in  f OTce  and  there  was  no  dis- 
pute about  its  terms. 

3.  Being  of  opinion,  therefore,  that  John  Moonej 
ceased  to  be  a  member  by  reason  of  nonpayment  of  dnes^ 
and  further  that  the  claim  is  barred  by  the  limitation 
of  three  years  contained  in  the  by-laws,  it  is  ordered  tkat 
the  bill  be  dismissed,  with  costs  to  be  paid  by  the  plain- 
tiffs. 

.    Exceptions  to  the  findings  of  fact  and  law  of  the  trial 
judge  were  dismissed  by  the  court.    Plaintiffs  appealed. 

Error  Msigned  was  in  dismissing  the  exceptions. 

Ward  Bonaall,  with  him  Charles  A.  Path,  fw  appel- 
lants. 
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J.  A.  Langfitt,  with  him  H.  W.  McIntoBh,  for  Supreme 
Council  of  the  Boyal  Arcanum,  appellee. 

R.  A.  Balph,  for  Munn,  et  al.,  appellees. 

PiR  CuBiAMy  January  5, 1914 : 

These  cases  involve  the  same  questions  and  were  ar- 
gued together.  The  decree  in  each  is  affirmed  on  the 
findings  of  fact  and  conclusions  of  law  by  Judge  Shafbe. 


Bochester  Trust  Ck>.  v.  White,  Appellant 

Bedl  property — Judgments — Bona  fide  judgment  creditor — Lien 
of  judgment^Besulting  trust-'Act  of  June  J^,  1901,  P.  L,  JfiS-^ 
Ejeetmeni — Binding  inetructione—Bemedial  statutee-^onetruc* 
Hon, 

L  There  are  three  points  to  be  considered  in  the  oonstruction  of 
an  remedial  statutes;  the  old  law,  the  mischief  and  the  remedy; 
that  is,  how  the  common  law  stood  at  the  making  of  the  act;  what 
the  mischief  was  for  which  the  common  law  did  not  provide;  and 
what  remedy  the  legislature  has  provided  to  cure  this  mischief;  and 
it  is  the  business  of  the  courts  so  to  construe  a  remedial  act  as  to 
suppress  the  mischief  and  advance  the  remedy. 

2.  A  bona  fide  judgment  creditor  is  one  who  in  good  faith, 
without  fraud  or  collusion,  recovers  a  judgment  for  mon^  hon* 
estly  due  him. 

3.  Prior  to  the  Act  of  June  ^  1901,  P.  L.  425,  providing  in  effect 
that  resulting  trusts  of  real  properly  arising  by  reason  of  the 
taking:  of  the  legal  title  in  the  name  of  one  other  than  the  real 
owner  shall  be  void  and  of  none  effect  as  to  bona  fide  judgment 
creditors  without  notice,  unless  a  declaration  of  trust  in  writing  has 
been  recordec^  or  unless  an  action  of  ejectment  has  been  begun  by 
the'  real  owner,  a  judgment  was  a  lien  only  upon  lands  actually 
owned  fay  the  judgment  defendant  and  against  such  judgment  a 
secret  or  resulting  trust  and  an  unrecorded  title  could  prevail, 
however  unavailing  such  titles  jnigbt  be  against  mortgagees  of  the 
hoU^  of  the  recorded  titiiar  dr  purchasers  if  om  him,  without  notice 
that  he  was  not  the  real  owner  of  the  land.    The  purpose  of  the 
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act  was  to  reliere  bona  fide  judgment  creditors  from  the  misohief 
to  which  th^  had  been  previously  unnecessarily  subjected. 

4.  The  words  'Srithout  notice"  in  the  Act  of  1901,  axe  to  be  con* 
strued  with  judgment  creditors"  as  well  as  with  '^mortgagees'^  and 
'"purchasers"  and  the  notice  contemplated  by  the  act  is  actual  not 
constructive  notice. 

5.  In  an  action  of  ejectment  where  it  appeared  that  titie  to  tlit 
land  in  suit  had  been  taken  for  a  bank  in  the  name  of  a  tbiid 
person,  and  that  a  declaration  of  trust  executed  by  such  third 
person  was  not  recorded  for  more  than  three  months  after  its 
delivery;  that  in  the  interim  plaintiff  recovered  a  judgment 
against  the  holder  of  the  legal  tiUe  who  after  the  recording  of  die 
declaration  of  the  trust  had  delivered  a  quit-claim  deed  for  the 
property  on  the  same  day,  under  which  instruments  defendint 
claimed,  and  plaintiff  claimed  titie  by  virtue  of  a  sheriff's  sale  upon 
the  judgment^  the  court  made  no  error  in  directing  a  verdict  ica 
plaintiff. 

Argued  Oct  30, 1913.  Appeal,  No.  215,  Oct  T.,  1913, 
by  Catherine  White,  from  judgment  of  C.  P.  Allegheny 
Co.,  July  T.,  1911,  No,  642,  on  verdict  for  plaintiflf  in 
case  of  Rochester  Trust  Company  v.  Catherine  White, 
Lessor,  and  A.  H.  Edwards,  Lessee.  Before  Brown, 
Mbstrbzat,  Pottbb,  Elkin,  Stewart  and  Moschziskbr, 
JJ.    Affirmed. 

Ejectment  for  the  recovery  of  lands  in  Allegheny 
County.    Before  Prazbr,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  by  direction  of  the  court  for  the 
lands  described  in  the  writ  and  judgment  thereon.  De- 
fendant appealed. 

Errors  a$signed,  among  others,  were  answers  to 
points,  the  refusal  of  the  court  to  direct  a  verdict  f<v 
defendant  and  to  enter  judgment  for  defendant  n.  o.  v. 

John  8.  Wendt,  with  him  William  8.  Moarhead,  for 
appellant 
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Oearge  H.  QuaUl,  with  him  W.  A.  MoConnel,  for  ap- 
pellee. 

Opinion  by  Mb.  JusnoB  Bbown,  January  5, 1914: 
The  facts  in  this  case  are  not  in  dispute.  On  August 
9,  1901,  the  Fort  Pitt  National  Bank  purchased  at 
sheriff's  sale  the  property  over  which  this  controversy 
has  arisen.  At  the  request  of  the  bank  the  sheriff's  deed 
was  made  to  Andrew  W.  Herron,  who,  at  the  time  of  the 
sale,  was  its  cashier,  but  nothing  appeared  on  the  face 
of  the  deed — ^which  was  recorded  September  4, 1901 — ^to 
indicate  that  he  had  not  purchased  the  property  in  his 
own  right,  or  that  he  was  not  the  absolute  owner  of  it. 
On  January  31,  1902,  Herron  executed  and  delivered 
to  the  bank  a  declaration  of  trust,  in  which  he  certified 
that  he  held  title  to  the  property  as  trustee  for  it.  This 
paper  was  not  recorded  until  May  5, 1908.  In  the  mean* 
time,  on  March  26,  1908,  the  appellee,  the  Rochester 
Trust  Company,  had  recovered  a  judgment  against  Her- 
ron in  one  of  the  courts  of  the  county.  On  May  29, 1908, 
he  executed  and  delivered  to  the  Fort  Pitt  National 
Bank  a  quit-claim  deed  to  the  property,  which  was  re- 
corded on  the  same  day.  On  November  6, 1909,  the  bank, 
through  its  receiver,  sold  the  property  to  Catherine 
White,  one  of  the  defendants  below,  having  previously 
leased  it  to  A.  H.  Edwards,  the  other  defendant,  who  was 
in  possession,  under  leases  from  the  bank  and  Mrs. 
White,  up  to  the  time  this  action  was  brought.  On  Jan- 
uary 6, 1911,  the  property  was  sold  by  the  sheriff  as  the 
property  of  Herron,  on  an  execution  issued  upon  the 
judgment  obtained  against  him  by  the  appellee  on  March 
26, 1908.  As  the  purchaser  at  that  sale  it  brought  this 
ejectment,  and  from  the  judgment  on  the  verdict  di- 
rected in  its  favor  the  bank's  vendee  has  appealed.  . 

If,  under  the  circumstances  stated,  the  appellee  had 
purchased  the  property  prior  to  the  passage  of  the  Act 
of  June  4, 1901,  P.  L.  425,  it  would  have  acquired  noth* 
ing«at  the  sheriff's  sale.   As  a  judgment  creditor  of  Her- 
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FOB^  it  would  have  had  no  lien  on  the  land,  even  thon^ 
the  recorded  title  was  in  him,  for  the  real  ownership  waa 
in  another.    Until  the  Act  of  1901  was  passed  a  judg- 
ment was  a  lien  only  npon  lands  actually  owned  l^  Ae 
deft^danty  and  against  it  a  secret  or  resulting  tmat  and 
an  unrecorded  title  could  prevail :  Sill  v.  Swackhammer, 
103  Pa.  7.    Such  trusts  and  titles  wer^,  however,  un- 
availing against  mortgagees  of  the  holder  of  the  re- 
corded title  or  purchasers  from  him,  without  actual  or 
constructive  notice  that  he  was  not  the  real  owner  of 
the  land.    This  was  the  situation  when  the  Act  of  June 
4, 1001,  was  passed,  and  the  question  is  as  to  the  change 
which  it  made.    It  is  entitled,  ^An  act  regulating  trusts 
arising  from  the  payment  of  the  purchase  money  of  land 
by  erne  person,  and  the  taking  of  the  legal  title  in  the 
name  of  another";  and  its  first  section  is  as  foUowa: 
^^Wh^never  hereafter  a  resulting  trust  shall  arise  with 
respect  to  real  property,  by  reason  of  the  payment  of 
the  purchase  money  by  one  person,  and  the  taking  or 
making  of  the  legal  title  in  the  name  of  another,  if 'the 
penKm  advancing  the  purchase  money  has  capacity  to 
contract^  such  insulting  trusts  shall  be  void  and  of  none 
effttt  as  to  bona  fide  judgment  or  other  creditors,  or 
mortgagees  of  the  holder  of  the  legal  title,  or  purchasers 
from  such  holder  without  notice,  unless  either  (1)  a 
declaration  of  trust  in  writing  has  been  executed  and 
acknowledged  by  the  holder  of  the  legal  title,  and  re- 
corded in  the  recorder's  office  of  the  county  where  the 
land  is  situated,  or  (2)  unless  an  action  of  ejectm»t 
has  be^i  begun,  in  the  proper  county,  by  the  person  ad- 
vancing the  money,  against  the  holder  of  the  l^al  title.'' 
The  numerous  authorities  cited  by  counsel  for  appel- 
lant were  not  needed  to  show  that,  prior  to  1901,  such 
open  and  notorious  possession  of  the  premises  a^  was 
held  by  Edwards  would  have  been  constructive  notice 
to  a  mortgagee  of  Herron  or  a  purchaser  from  him  that 
he  was  not  the  owner  of  the  property.    The  questioii  cm 
this  appeal  is  not  what  the  unwritten  law  was  before 
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June  4, 1001^  but  what  the  written  law  became  after  that 
date.  The  act  of  that  year  is  a  remedial  one,  and  the 
cardinal  rale  for  its  constructicm  is:  ^There  are  three 
points  to  be  considered  in  the  construction  of  all  reme* 
dial  statutes ;  the  old  law,  the  mischief  and  the  remedy : 
that  is,  how  the  common  law  stood  at  the  making  of  the 
act;  what  the  mischief  was  for  which  the  common  law 
did  not  provide;  and  what  remedy  the  parliament  hath 
I»t>Yided  to  cure  this  mischief.  And  it  is  the  business  of 
the  judges  so  to  construe  the  act  as  to  suppress  the  mis- 
chief and  advance  the  remedy'' :  1  Blackstone  87. 

Taking  up  bona  fide  creditors,  what  was  the  mischief 
to  which  they  were  subjected  before  the  Act  of  1901  was 
passed?  One  having  lent  money  to  another  upon  a  judg- 
ment taken  <m  the  faith  of  a  clear  recorded  title  to  land 
in  the  borrower  would  have  found  his  judgment  worth- 
less as  a  lien  if,  after  its  entry,  he  should  have  been  con- 
fronted with  a  secret  or  unrecorded  declaration  of  trust 
or  deed  by  his  debtor  to  another,  of  which  he  had  no 
knowledge,  actual  or  constructive,  at  the  time  he  lent 
his  money.  An  unknown  cestui  que  trust  might  have 
locked  in  his  safe  or  carried  around  in  his  pocket  a 
declaration  of  trust  and  made  use  of  it  to  sweep  the  land 
away  from  judgment  creditors  only  after  the  apparent 
owner  of  it  had  borrowed  on  it  all  it  would  bear.  The 
manifest  purpose  of  the  Act  of  1001  was  to  relieve  bona 
flde  judgment  creditors  from  this  mischief  to  which  they 
had  long  been  innocently  subjected.  In  the  present  case, 
it  is  not  pretended  that  the  appellee  had  actual  notice 
of  any  kind  of  the  trust  in  Herron  before  its  judgment 
wfUi  entered  against  him  on  March  26,  1908.  The  first 
notice  to  it  that  the  Fort  Pitt  National  Bank  was  the 
owner  of  the  property  was  the  recording  of  the  declara- 
tion of  trust  on  May  5, 1908;  but  this  was  more  than  a 
month  after  its  judgment  had  been  entered.  By  that 
entry  it  had  acquired  whatever  rights  the  Act  of  1901^ 
had  given  it,  and  notice  to  it  thereafter  was  immaterial. 
Al  iM^na  flde  judgment  creditor  is  one  who,  in  good  faith. 
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witliont  fraud  or  collosiony  recovers  a  judgment  f6r 
money  honestly  due  him,  and  the  appellee  is  such  a  judg- 
ment creditor,  entitled  to  protection  by  the  Act  of  1901 
against  a  secret  or  resulting  trust  set  up  by  the  grantee 
of  the  Fort  Pitt  National  Bank.  The  legislature  wisely 
concluded  that  such  protection  was  needed,  and  those 
against  whom  it  is  enforced  have  no  ground  of  cxm- 
plaint,  in  view  of  the  very  simple  mode  prescribed  by 
the  act  for  their  own  protection.  If  they  neither  record 
the  declarations  of  trust  in  their  favor  nor  bring  their 
actions  of  ejectment  on  their  equitable  titles,  they  have 
only  themselves  to  blame  when  honest  judgment  credi- 
tors acquire  superior  rights. 

It  is  earnestly  insisted  that  the  title  of  Catherine 
White  should  prevail  over  that  of  the  appellee,  because, 
at  the  time  its  judgment  was  entered,  it  could  have 
learned  upon  inquiry  from  Edwards,  the  tenant  in  pos- 
session of  the  land,  that  Herron  was  not  the  owner  of  it 
This,  in  efFect,  is  that  the  appellee  had  constmctiTe 
notice  that  the  ownership  was  in  another.  If  the  words 
"without  notice"  in  the  Act  of  1901  apply  to  judgm^t 
creditors,  as  well  as  to  mortgagees  and  purchasers,  it 
seems  quite  clear  that  the  notice  contemplated  by  the 
act  is  actual  notice.  The  legislature  must  have  had  a 
purpose  in  including  mortgagees  and  purchasers  in  the 
protection  against  resulting  trusts,  but  if  they  are  still 
to  be  affected  by  mere  constructive  notice,  such  as  was 
given  by  the  occupation  of  the  land  by  Edwards  in  Ae 
present  case,  they  are  in  exactly  the  same  situation  th^ 
were  in  before  the  act  was  passed.  To  so  construe  it 
would  be  to  declare  it  useless  l^slation  as  to  mortga- 
gees and  purchasers,  and  to  impute  to  the  legislature  the 
doing  of  that  which,  under  a  long  line  of  well  knoim 
cases,  was  entirely  unnecessary.  This  correct  view  of 
the  learned  president  judge  below  wa«  thus  ezpreBsed 
in  his  opinion  denying  judgment  for  the  defendants.&oD 
obstante  veredicto:  ^^as  the  possession  of  A,  H. 
Edwards  as  tenant  under  a  lease  from  thje  Fort  Pit^ 
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National  Bank  notice  to  the  world  of  the  bank's  owner- 
ship? In  our  opinion  it  was  not  The  legislature  had 
an  object  in  view  in  passing  the  Act  of  1901,  and  that 
object  certainly  was  to  make  ^void  and  of  non  effect'  se- 
cret trusts  of  exactly  the  character  of  the  one  in  this 
ca«e.  If  defendants'  contention  that  plaintiff  was  bound 
to  make  inquiry  of  the  tenant  and  ascertain  from  whom 
he  held  the  property  is  correct,  the  statute  would  not 
change  the  existing  law  and  was  therefore  useless  l^;is- 
lation." 
Judgment  affirmed. 


Dilworth's  Estate. 


WiXU — Con$trueHan^Di$po$Hary  clause--Modificaiian  hy  9ub$e' 
guent  provUian — Option  to  purchase — Exerciie  of  optionr^Title  to 
personal  property — Oitardians—Authority^-Batification. 

1.  Testator  by  will  bequeathed  all  the  residue  of  his  estate,  which 
included  certain  stock  in  a  limited  partnership,  to  his  wife,  ^abso- 
lutely in  fee,  subject,  nevertheless,  to  the  terms  and  conditions 
hereinafter  set  forth.''  This  was  followed  by  a  provision  granting 
to  each  of  his  four  brothers  and  sisters  an  option  to  purchase  one- 
fourth  of  all  the  shares  and  interests  in  the  copartnership  for  a 
given  sum,  such  option  to  be  exercised  by  the  next  of  kin  of 
brothers  and  sisters  who  should  predecease  him,  and  to  be  paid  for 
in  interest-bearing  notes,  dated  as  of  the  date  of  his  death.  Upon 
failure  to  exercise  the  option  it  was  provided  that  the  decedent's 
interest  in  the  copartnership  should  '^  vested  in  my  said  wife,  and 
become  her  absolute  property,  with  the  same  force  and  effect  as 
though  such  option  had  not  been  granted."  The  option  was  exer- 
cised 2fy  the  living  brothers  and  sisters  and  guardians  of  the  minor 
children  of  those  who  were  deceased.  The  widow  refused  to  accept 
t)ie  notes  signed  by  these  parties  for  their  proportionate  shares  of 
the  consideration  money,  and  claimed  the  shares  as  her  property. 
Held,  that  the  dispositoiy  clause  raised  only  a  presumption  of 
absolute  gift^  which  was  explained  and  modified  by  the  subsequent 
provisions,  and  that  when  the  option  to  purchase  was  accepted, 
title  to  the  stock  related  back  to  the  inception  of  the  will  and 
became  as  absolute  as  though  there  had  been  a  direct  bequest  in 
the  first  instance  subject  to  the  payment  of  a  q;»ecified  sum. 
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2.  In  snch  a  case  where  the  alternative  bequest,  in  the  event  of 
the  death  of  brother  or  sister,  to  the  next  of  kin,  was  without  le- 
Btriction  on  account  of  age,  an  accq;>tance  of  the  option  bj  the 
guardians  of  minors  must  have  been  in  the  conten^latioii  of  the 
testator  and  is  sufficient  and  valid  under  the  will ;  and  if  there  wu 
no  precedent  authority  given,  ratification  of  their  acceptance  is  its 
equivalent,  which  ratification  will  be  given  where  the  facts  justify 
such  authority. 

Argued  Nov.  3, 1913.  Appeal,  No.  165,  Oct  T.,  1913, 
by  Elizabeth  Louise  Dilworth,  from  decree  of  0.  G. 
AllegLeny  Co.,  March  T.,  1913,  No.  156,  dirniigaing  ex- 
ceptions to  adjudication  in  the  Estate  of  Charles  B. 
Dilworth,  deceased.  Before  Feu.,  C.  J.,  Bbown,  Mu- 
TRBZAT,  PoTTBE  and  Elkin,  JJ.    Affirmed. 

Exceptions  to  adjudication. 
.  Hawku^s,  p.  J.,  filed  the  following  opinion: 
w  The  questions  raised  in  this  case  are  whether  or  not, 

1.  This  testator  gave  his  brothers  and  sisters  or  thdr 
next  of  kin  a  legal  option  to  purchase  certain  stocks; 
and  If  so, 

2.  That  option  has  been  exercised  in  a  legal  manner. 
The  material  facts  are  these: 

Mr.  Dilworth  died  August  29, 1911,  domiciled  in  New 
York,  leaving  a  will  dated  June  22, 1907,  which  was  duly 
probated  there  and  here,  and  by  which  after  the  usual 
preliminaries  he  provided  as  follows : 

^^Third.  All  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  of  whatsoever  it  may  con- 
sist, or  wherever  it  may  be  situated,  either  now  in  my 
possession  or  hereafter  to  be  acquired  by  me,  or  orer 
which  I  have  power  of  disposition  by  testam^taiy 
writing  or  otherwise,  I  give,  devise  and  bequeath  unto 
my  beloved  wife,  Elizabeth  Louise  Dilworth,  absdutely 
in  fee,  subject,  nevertheless,  to  the  terms  and  conditicms 
hereinafter  set  forth. 

^^Fourth.  It  is  my  will  and  I  hereby  expre^y  direct 
that  my  brothers,  Lawrence  Dilworth^  of  PittsboriE^ 
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Pennsylvania,  and  Joseph  B.  Dilworth,  of  New  Torky 
and  my  sisters,  Elizabeth  D.  Beggs,  of  New  York,  and 
Lonise  D.  Beggs,  of  Pittsburgh,  Pennsylvania,  shall  hare 
the  option  to  purchase  all  the  shares  and  interest  in  the 
copartnership  of  Dilworth,  Porter  &  Company,  Limited, 
of  Pittsburgh,  Pennsylvania,  which  I  may  own  or  to 
which  I  may  be  entitled  at  the  time  of  my  decease,  for 
the  sum  of  two  hundred  thousand  dollars  (f 200,000), 
each  of  them  to  have  a  one-quarter  share  in  said  inter- 
est, and  in  case  of  the  omission  of  either  or  any  of  said 
brothers,  or  sisters,  to  exercise  said  option  to  purchase, 
then  the  other  of  said  brothers  and  sisters  hereinbefore 
mentioned  may  exercise  such  option  and  acquire  my- 
share  and  interest  in  the  said  co-partnership  of  Dil- 
worth, Porter  &  Company,  Limited,  said  interest  to  be 
taken  by  such  brothers  and  sisters  exercising  such  op- 
tion equally  share  and  share  alike.  It  is  expressly  pro- 
vided, however,  that  in  case  either  or  any  of  my  said 
brothers  and  sisters  shall  predecease  me,  his  her  or  their 
next  of  kin  may  exercise  the  option  above  referred  to  in 
the  same  manner  as  though  such  deceased  brother  or 
sister  or  brothers  or  sisters  were  respectively  living  at 
the  time  of  my  death ;  but  said  option,  however,  in  any 
event  must  be  exercised  within  six  months  after  the  date 
of  my  death,  and  the  election  to  exercise  same  must  be 
expressed  by  notice  in  writing  addressed  to  my  said 
wife  by  the  person  or  persons  exercising  the  same.  The 
said  sum  of  two  hundred  thousand  (|200,000)  dollars, 
however,  expressed  as  the  consideration  for  my  share 
and  interest  in  taid  copartnership  shall  be  paid  at  the 
expilration  of  five  years  from  the  date  of  my  decease, 
and  shall  be  evidenced  by  the  promissory  note  or  notes 
of  the  person  or  persons  so  exercising  the  option  to  pur< 
chase  such  share  and  interest  as  aforesaid,  which  note 
or  notes  shall  be  dated  as  of  the  day  of  my  death,  pay- 
able to  my  said  wife  five  (5)  years  after  the  date  thereof^ 
bearing  interest  at  the  rate  of  five  (5)  per  cent  per 
ftiinum,.  payable  semi-annually,  the  first  payment  Dl 
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interest  to  be  on  a  day  six  (6)  months  after  the  date 
of  my  decease,  and  the  said  payments  of  interest  are  to 
be  continued  erery  six  (6)  months  thereafter  until  the 
B|dd  principal  sum  of  two  hundred  thousand  (1200,000) 
dollars  is  fully  and  completely  paid.  In  the  eyent,  how- 
erer,  that  none  of  my  said  brothers  or  sisters  or  thdr 
next  of  kin,  as  the  case  may  be,  shall  exercise  such  option 
to  purchase  in  the  manner  and  form  hereinbefore  pre- 
scribed, then  my  said  share  and  interest  in  the  said 
copartnership  of  Dilworth,  Porter  &  Ck>mpany,  Limited, 
shall  at  and  after  the  expiration  of  said  six  (6)  months 
from  the  date  of  my  demise,  be  vested  in  my  said  wife, 
and  become  her  absolute  property,  with  the  same  force 
and  effect  as  though  such  option  had  not  been  granted. 
In  case  said  option  be  exercised  by  my  said  brothers  and 
sisters,  or  any  one  or  more  of  them,  or  their  next  of  kin, 
as  hereinbefore  provided,  then  in  that  event  I  direct  my 
executrix  thereupon  to  deliver  to  the  person  or  persons 
exercising  such  option  any  and  all  certificates  of  stock 
representing  my  said  share  and  interest  in  said  copar^ 
nership  of  Dilworth,  Porter  &  Company,  Limited,  and 
to  make,  execute  and  deliver  any  and  all  instruments 
and  documents  which  may  be  or  beccmie  necessary  to 
fully  and  completely  vest  my  said  share  and  interest  in 
said  copartnership  in  the  person  or  persons  who  by 
reason  of  the  exercise  of  the  option  as  hereinbefore  pro- 
vided, shall  thereupon  be  entitled  thereto,  upon  tiie  de- 
livery to  my  said  wife  of  the  promissory  note  or  notes 
as  hereinbefore  provided." 

Mrs.  Dilworth  was  made  executrix  of  the  will. 

Lawrence  Dilworth,  a  brother,  and  Louise  D.  Beggs, 
sister,  died  before  Charles  B.  Dilworth,  leaving  issue, 
several  of  whom  were  minors  and  for  whom  the  Fidelity 
Title  ft  Trust  Company  and  the  Safe  Deposit  &  Trust 
Company  were  respectively  appointed  guardians;  and 
Joseph  B.  Dilworth,  brother,  and  Elizabeth  D.  Beggs, 
sister,  survived.  On  October  14,  1911,  petitions  were 
presented  on  behalf  of  the  guardians  above  mentioned 
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which  after  reciting  the  proyisions  of  Mr.  Dilwortfa's 
will  quoted  and  the  need  of  authority  as  ancillary  guar- 
dians '^in  order  to  accept  the  option  aforesaid"  for  the 
benefit  of  their  wards,  asked  leave  to  apply  to  the  sur- 
rogate of  New  York  for  such  appointment,  whereupon 
leave  was  granted  and  bond  given  in  accordance  with 
the  law  of  New  York;  and  the  appointment  made.  By 
paper  duly  signed  and  dated  December  9,  1911,  all  par- 
ties interested  including  the  minors  by  their  guardians 
respectively  elected  to  accept  Mr.  DUworth's  stock  in 
the  partnership  of  Dilworth,  Porter  &  Company,  Lim- 
ited, in  accordance  with  the  terms  of  his  will ;  and  this 
election  was  duly  served  on  Mrs.  Dilworth  December  20, 
1911.  On  the  26th  day  of  February  following  eight 
notes  signed  by  these  parties  including  the  guardians 
for  their  proportionate  shares  respectively  of  the  consid- 
eration made  payable  to  Mrs.  Dilworth  individually  and 
successively  eight  similar  notes  made  payable  to  her  as 
executrix,  were  tendered  and  refused.  In  the  meantime, 
December  1, 1911,  a  bill  in  equity  was  filed  on  behalf  of 
Mrs.  Dilworth  in  the  Court  of  Common  Pleas  of  this 
county  against  these  claims  in  which  among  other 
things, 

"16th.  Your  orator  avers  that  under  the  will  of 
Charles  B.  Dilworth,  deceased,  she  takes  said  interest  in 
Dilworth,  Porter  &  Company,  Limited,  absolutely ;  that 
the  condition  under  said  will  is  in  restraint  of  her  right 
of  alienation  of  said  interest  and  is  repugnant  to  the 
absolute  devise  to  her  of  his  interest  in  Dilworth,  Porter 
k  Company,  Limited,  and  that  the  condition  under  said 
will  and  under  the  laws  of  the  State  of  New  York  and 
State  of  Pennsylvania  is  absolutely  void." 
and  asks  that  tiiey  be  restrained  from  interfering  in  aiiy 
manner  with  her  said  ownership.  This  bill  was  after- 
wards "withdrawn"  for  lack  of  jurisdiction. 

Assuming  the  legality  of  the  option  given  by  Mr.  Dil- 
worth, it  is  objected  that  the  notes  tendered  by  the  guar- 
dians were  without  authority,  and  consequenUy  without 
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▼alne;  and  the  guardians,  while  denying  the  stHUtdneH 
of  this  objection,  expressed  their  willingness  to  pay  their 
shares  in  cash. 

If  authority  in  the  guardians  to  accept  the  stock  ai 
provided  by  the  will  was  lacking,  tiiis  court  has  now  no 
hesitation  in  ratifying  their  action.  Acceptance  is 
clearly  adrantageous  to  their  wards.  The  firm  (^  Dil- 
worth,  Porter  &  Company,  Limited,  is  in  prosperous 
condition.  The  book  yalue  of  its  stock  is  f  138.00  per 
share,  being  f87.22  in  excess  of  testator's  estimate.  The 
appraisement  of  Mr.  Dilworth's  share  made  as  a  basis 
for  the  assessment  of  collateral  inheritance  tax  was 
1499,110.00,  less  purchase  price  as  per  will,  |200,000. 

It  is  admitted  that  all  decedent's  debts  hare  been  paid, 
there  is  in  the  hands  of  the  executrix  upwards  of  |40,000 
assets  undiiBtributed,  and  in  the  hands  of  the  ancillary 
administrator  as  shown  by  the  present  account,  a  bal- 
ance of  9621,362.24. 

The  statement  of  collateral  inheritance  tax  is  as  fol* 
lows: 

'Tersonal  bequests  to  collaterals,    $499,110.00 
Less  purchase  price  as  per  will,      200,000.00 


9299,110.00 
Tax  914,955.50." 

Pending  determination  of  question  of  stock  in  issue. 

Profits  on  the  stock  from  Dilworth's  death  to  Jan.  1, 
1913,  amounted  to  958,950.00. 

Mrs.  Dilworth  testified  that  she  had  been  adTised  by 
her  domiciliary  counsel  that  she  would  be  liable  tot  a 
transfer  tax  on  the  stock  under  a  New  York  statute;  but 
no  other  proof  was  offered  at  the  audit,  of  the  existence 
of  such  a  statute,  or  of  any  claim  made  on  behalf  of  thai 
state  for  such  a  tax  althoi^^  this  court  called  local  conn* 
sel's  attention  to  the  need  of  his  proof;  and  it  was  ob- 
jected that  even  if  such  proof  had  been  made  the  local 
claimants  would  not  be  liable  and  it  was  suggests  the 
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case  fell  within  the  principal  of  Smairs  Estate^  151 
Pa.  1. 

It  is  a  mistake  to  say  that  Mr.  Dilworth  gave  his  Mfe 
an  absolute  estate  in  the  third  paragraph  of  his  will. 
The  gift  was  made  expressly  '^subject  to  the  terms  and 
conditions  hereinafter  set  forth" ;  and  then  immediately 
follow  the  "terms  and  conditions"  of  the  fourth  para- 
graph,  which  are  the  only  terms  and  conditions  to  which 
the  testator  could  have  had  reference.  It  is  conceded 
that  the  purpose  plainly  manifested  in  the  fourth  para- 
graph was  to  vest  in  his  brothers  and  sisters  or  their 
issue  an  option  to  buy  specified  stocks ;  but  it  is  insisted 
that  this  is  a  void  gift  because  it  deprives  the  widow  of 
an  incident  of  ownership.  It  cannot  be  doubted  that  if 
^'the  terms  and  conditions"  of  the  fourth  paragraph  had 
been  a  direction  for  the  absolute  transfer  of  this  stock, 
the  executrix  must  have  obeyed  it ;  and  why  not  when  an 
"option  to  purchase"  is  the  subject  of  gift?  Testator 
might  have  ordered  a  public  sale  of  the  stock ;  and  why 
not  a  private  sale?  If  an  option  inter  vivos  had  been 
given,  the  executrix  could  have  been  forced  to  make 
transfer;  and  why  not  in  case  of  a  testamentary  option? 
In  either  event,  election  to  accept  in  accordance  with 
the  terms  and  conditions  of  the  will  would  vest  the 
equitable  title  in  the  purchaser  with  a  right  to  demand 
transfer  of  the  legal  title  by  the  executrix.  The  "option 
to  purchase"  was  a  bequest,  and  when  accepted,  title  to 
the  stock  related  back  to  the  inception  of  the  will  and 
became  as  absolute  as  though  there  had  been  a  direct  be- 
quest in  the  first  instance  subject  to  the  payment  of  a 
specified  sum.  Because  interest  on  the  purchase  money 
notes  was  made  to  run  from  testator's  death,  the  neces- 
sary implication  is  that  title  in  the  stock  was  to  run 
from  the  same  date.  Bayer  v.  Walsh,  166  Pa.  38,  fur- 
nishes a  clear  recognition  of  the  efficacy  of  such  bequests. 
An  absolute  devise  having  been  made  to  the  children, 
Alice,  Edward  and  Joseph,  followed  by  an  "option"  to 
Alice  to  "purchase"  the  interests  of  her  brothers  within 
Vol.  ooxun— 31 
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^Te  years  after  testator's  death,  the  court  said  that  Aliee 
had  an  ^'andoubted"  right  to  exercise  the  option  giyoi 
her  by  the  will,  and  that  haring  done  so,  she  was  as 
completely  invested  with  the  title  devised  to  her  brothers 
as  that  devised  to  her  in  the  first  instance;  and  that 
the  transaction  was  in  no  sense  a  purchase,  for  that 
would  imply  consult  on  the  brother's  part,  which  under 
the  terms  of  the  will  was  wholly  unnecessary.  Here,  too, 
the  title  to  the  stocks  was  made  contingent  upon  the 
exercise  of  the  option  to  purchase;  and  when  exercised, 
gave  the  parties  a  right  by  the  express  terms  of  the  will 
to  demand  transfer  by  the  executor  as  the  personal  repre- 
sentative of  testator.  The  widow  never  had  any  title  to 
this  stock.  The  will  expressly  provides  that  cmly  in  the 
event  of  refusal  to  accept  the  option  shall  it  pass  to  her. 
In  the  meantime  the  l^;al  title  was  in  the  executrix. 
Administration  ordinarily  implies  conversion  by  the 
executor.  In  the  absence  of  inconsistent  provision  tlie 
widow  might  have  elected  to  take  these  stocks  instead 
of  their  value ;  but  here  there  was  an  express  reistricticm 
of  her  right,  to  cash.  This  was  one  of  the  '^terms  and 
conditions"  upon  which  she  took  \mdet  the  will  and 
necessarily  excluded  any  other  subject  of  distribution. 
She  must  take  cash  or  nothing.  The  dispository  clause 
raised  only  a  presumption  of  absolute  gift  which  was  ex- 
plained and  modified  by  the  subsequent  provisions: 
Keown's  Estate,  238  Pa.  343. 

2.  Nor  has  the  objection  to  the  validity  of  acceptance 
of  the  ^^option  to  purchase"  any  merit.  The  alternative 
bequest,  in  the  ^ent  of  the  death  of  brother  or  sister,  to 
the  next  kin,  was  without  restriction  <m  account  of  age, 
and  necessarily  embraced  minors  as  well  as  majors;  and 
as  under  the  law,  minors  were  incompetent  to  act,  it 
must  be  presumed  that  Mr.  Dilworth  had  in  contempla- 
tion action  by  their  guardians.  These  might  have  as- 
sumed the  risk  of  acceptance;  but  there  was  at  least 
implied  sanction  given  by  this  court  to  their  declared 
purpose  of  acceptance  through  ancillary  appointment 
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There  can  be  no  doubt  that  the  facts  justified  the  grant 
of  authority^  for  they  skiow  great  adrantage  to  the  wards 
in  acceptance;  and  if  there  was  no  precedent  authority 
given,  ratification  of  their  acceptance  is  its  equivalent: 
Bauer's  App.,  5  W.  &  S.  473. 

3.  Mere  proof  of  demand  made  on  the  executrix  for 
payment  of  the  alleged  transfer  tax  without  proof  of 
legislative  authority  cannot  be  regarded  in  this  foreign 
jurisdiction.  But  assuming  such  proof  made  the  justice 
of  the  claim  is  mcnre  than  doubtful.  As  distribution  is 
made  here  under  the  Act  of  1905,  and  the  principle  of 
Bmall's  Appeal,  151  Pa.  1,  applies,  the  parties  accepting 
the  stock  ought  not  be  subjected  to  double  taxation. 
The  Act  of  1905  modified  the  law  of  comity  and  put  it 
in  the  power  of  next  of  kin  and  legatees  to  make  distri- 
buticm  a  purely  local  question.  This  court's  adjudica- 
tion of  audit  is  conclusive  as  to  all  persons  having  claims 
against  the  fund  in  accountant's  hands;  and  by  neces- 
sary implication  will  bar  any  claim  against  the  Execu- 
trix in  the  domiciliary  state :  Tilt  v.  Kelsey,  207  U.  S. 
43. 

The  court  dismissed  the  exceptions. 

Error  assigned,  among  others,  was  the  decree  of  the 
court. 

W.  A.  Stone,  of  Stone  d  Stone,  for  appellant — The 
devise  to  the  widow  of  the  interest  of  the  testator  in 
the  partnership  is  an  absolute  devise  in  fee,  and  the  con- 
dition attached  to  it  is  a  condition  in  restraint  of  alien- 
ation, and  therefore  void:  Bailey  v.  Pittsburgh,  Etc., 
Railway  Co.,  208  Pa.  45;  Gilchrist  v.  Empfield,  194  Pa. 
397;  Reifsnyder  v.  Hunter,  19  Pa.  41;  Walker  v.  Vin 
cent,  19  Pa.  369;  Bosher  v.  Bosher,  L.  B.  26  Ch.  Div. 
801;  Sheets's  Est.,  52  Pa.  257;  Smith  v.  Piper,  231  Pa. 
378;  Good  v.  Fichthom,  144  Pa.  287;  Jauretche  v. 
Proctor,  48  Pa.  466 ;  McCuUough  v.  Gilmore,  11  Pa.  370 ; 
Evans  v.  Smith,  166  Pa.  625. 
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Oeorge  B.  Gordon,  of  Gordon  d  Smith,  with  him  WU- 
liam  R.  Blair,  for  appellee,  cited  Bayer  v.  Walsh,  166 
Pa.  38;  Beed's  Est,  82  Pa.  428;  CleTeland  v.  Sterrett, 
70  Pa.  204;  Ephrata  Water  CJompany  v.  Ephrata  Boro., 
20  Pa.  Superior  Ct.  149;  Zuck  v.  McClure,  98  Pa.  541; 
Price  V.  Beach,  20  Pa.  Superior  Ct  291 ;  Stewart  v. 
Short,  130  Pa.  395;  Hills  v.  Exchange  Bank,  105  U.  S. 
319. 

It  is  clear  that  the  residuary  clause  has  nothing  to  do 
with  the  testator's  interest  in  Dilworth,  Porter  &  Com- 
pany, Limited.  It  is  settled  beyond  controversy,  that  in 
testamentary  language,  the  words,  '^rest,  residue  and  re- 
mainder" in  a  willj  mean  only  everything  not  otherwise 
eflFectually  disposed  of :  Willard's  Est,  68  Pa.  327 ;  Pox's 
App.,  99  Pa.  382;  MerkePs  App.,  109  Pa.  235;  Morton 
V.  Woodbury,  153  N.  Y.  243;  Trunkey  v.  Vansant,  176 
N.  Y.  535. 

Even  was  there  any  obscurity  with  reference  to  thia 
Dilworth,  Porter  &  Company,  Limited,  stock,  even  if 
there  had  been  a  clear  prior  bequest  of  this  stock  to  the 
wife  absolutely,  nevertheless,  if,  in  any  part  of  the  will, 
it  had  appeared  that  it  was  intended  that  she  was  only 
to  take  a  qualified  interest  therein,  such  intent  would 
be  carried  out  by  the  court:  Good  v.  Pichthom,  144  Pa. 
287;  Erebs's  Est.,  184  Pa.  222;  Sheets's  Est,  52  Pa. 
257;  Urich  v.  Merkel,  81  Pa.  332;  Pox's  App.,  99  Pa. 
382;  Tyson's  App.,  191  Pa.  218;  Shower's  Est,  211  Pa. 
297;  Allen  v.  Hirlinger,  219  Pa.  56;  Boulevard  from 
Second  Street,  230  Pa.  491 ;  Hoopes's  Est,  231  Pa.  232; 
Smith  V.  Piper,  231  Pa.  378;  Briggs  v.  Caldwell,  236  Pa 
369;  Fassitt  v.  Seip,  240  Pa.  406;  Boseboom  v.  Bose- 
boom,  81  N.  Y.  356;  Byrnes  v.  StiUweU,  103  N.  Y.  453; 
Banzer  v.  Banzer,  156  N.  Y.  429. 

But,  assuming,  though  contrary  to  the  expressed  will 
of  the  testator,  that  his  wife  took  an  estate  subject  to 
being  divested  by  the  exercise  of  the  option  by  the 
brothers  and  sisterc^,  nephewi  and  nieces,  nevertheless 
such  a  condition  would  be  entirely  valid:    Norria  v. 
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Beyea,  13  N.  Y.  273-a;  Tyson  v.  Blake,  22  N.  Y.  558; 
Delhi  V.  King,  6  S.  &  R.  29;  Bailey  v.  Pittsburgh,  Etc., 
By.  Co.,  208  Pa.  45;  Gilchrist  v.  Empfleld,  194  Pa.  397; 
Walker  v.  Vincent,  19  Pa.  369 ;  Rea  v.  Bell,  147  Pa.  118 ; 
Good  V.  Fichthorn,  144  Pa.  287. 

Pbb  Curiam,  January  5, 1914: 

The  decree  of  the  Orphans'  Court  appealed  from  is 
affirmed  on  the  opinion  of  Judge  Hawkins. 


Johnson  v.  Stewart,  Appellant.  J 

Insurance — Fire  insurance — Policy — Construction — Bailment — 
Qrain  elevator — Loss  hy  fire — Rights  of  strangers  to  insurance 
policy — Evidence — Parol  evidence  rule. 

1.  Where  the  bailor  of  property  claims  under  a  fire  insurance 
policy  effected  by  one  not  the  owner  of  the  goods,  it  must  appear 
that  the  party  effecting  the  insurance  intended  when  taking  out 
the  polioy  to  cover  the  bailor's  interest  and  this  intention  must 
be  ascertained  not  by  parol  evidence,  but  by  the  terms  of  the  con- 
tract contained  in  the  policy. 

2.  An  insurance  policy  issued  to  a  grain  warehouseman  securing 
the  insured  against  loss  by  fire  ^'on  merchandise  of  every  descrip- 
tion incidental  to  the  business  of  the  assured  consisting  chiefly  of 

grain,  grain  products,  etc their  own  or  held  by  them  in  trust 

or  on  commission  or  consignment  or  sold  but  not  removed,  all 
while  contained  in  the  iron-clad  building  occupied  as  elevator," 
will,  as  between  the  parties  to  the  contract  of  insurance,  cover 
malt  not  in  the  warehouse  at  the  time  and  subsequently  shipped 
thereto,  and  as  between  the  parties  to  the  contract,  extrinsic  evi- 
dence is  inadmissible  to  contradict  or  vary  its  terms. 

3.  Where  a  third  person  not  a  party  to  an  instrument  claims 
rights  or  benefits  thereunder  and  seeks  to  take  advantage  thereof 
in  an  action  against  one  of  the  parties  to  the  contract,  the  parol 
evidence  rule  applies  and  neither  of  the  parties  to  the  action  is 
entitled  to  introduce  evidence  to  vary  or  contradict  the  writing. 

4.  The  bailor  of  goods  in  a  warehouse  destroyed  by  fire  may 
lawfully  adopt  the  benefit  of  the  insurance  previously  effected  by 
the  wuehouseman,  if  he  notify  the  latter  before  proof  of  loss  is 
mada 
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6.  Where  in  a  suit  in  equity  for  disooTeiy  and  for  an  aooonntiiig, 
it  appeared  that  defendant  firm,  who  were  warehousemen,  bad 
takoi  out  policies  of  ineurance  upon  the  wardiouse  and  upon 
Srain  and  grain  products  then  stored  and  to  be  stored  therein;  that 
plaintiff  had  stored  certain  malt  in  such  warehouse  without  noti- 
fying defendants  that  they  were  the  owners  thereof;  that  the  waie- 
house  and  the  malt  were  partially  destroyed  by  fire;  that  plaintiffs 
requested  defendants  to  include  their  malt  in  the  proof  of  loss 
submitted  to  the  insurance  companies,  idiieh  defendants  refused  to 
do;  that  defendants  settled  with  the  insurance  companies  but  re- 
fused to  account  to  plaintiffs  for  any  of  the  mon^  received;  de- 
fendants are  properly  required  to  account  to  plaintiff  for  his 
proportionate  share  of  tiie  proceeds  of  insurance  computed  upon 
the  basis  of  the  settlement  with  the  insurance  companies  and  a 
decree  for  plaintiff  in  such  case  will  be  affirmed. 

Argued  Nov.  3,  1913.  Appeal,  No.  243,  Oct  T.,  1913, 
by  defendant,  from  decree  of  C.  P.  Allegheny  C5o.,  July 
T.,  1912,  No.  1233,  In  Equity,  for  plaintiflf  on  bill  in 
Equity  for  discovery  and  for  an  accounting  in  case  of 
Willis  S.  Johnson,  trading  as  Joseph  S.  Finch  and 
Company  v.  David  G.  Stewart  and  J.  A.  A.  (leidel,  Co- 
partners trading  as  D.  O.  Stewart  and  Ceidel.  Before 
Fbll,  C.  J.,  Brown,  Mbstrbzat,  Pottbb  and  Elkin,  JJ. 
Affirmed. 

1  Bill  in  equity  for  discovery  and  for  an  accounting. 
On  final  hearing,  Swbaringbn,  J.,  filed  the  following 
opinion : 

This  bill  was  filed  to  compel  an  accounting  by  the 
defendants  for  the  proceeds  of  insurance  collected  by 
them  for  a  fire  in  their  elevator,  in  which  a  quantity  of 
malt  belonging  to  the  complainant  was  destroyed.  He 
was  not  named  as  a  party  in  the  contract  of  insurance^ 
but  he  claimed  that  he  was  intended  to  be  protected 
thereby. 
From  the  evidence,  we  find  the  following : 

FINDINGS  OF  FACT. 

1.  David  O.  Stewart  and  J.  A.  A.  Gteidel,  the  defend- 
ants, are  and  were,  at  the  times  the  matters  and  things 
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occurred^  of  which  complaint  is  herein  made, co- 
partners, trading  under  the  firm  name  of  D.  O.  Stewart 
and  Geidel,  and  engaged  in  the  business  of  receivers  and 
shippers  of  grain,  mill  feed  and  hay,  in  connection  with 
which  business  they  were  the  owners  and  <q»erators  of  a 
grain  elevator,  situated  on  West  Carson  street,  in  the 
City  of  Pittsburgh,  and  known  as  the  ^^Iron  City  Eleva- 
tor," where  they  cust(unarily  held  on  storage  grain  and 
other  merchandise,  as  bailee  and  in  trust  for  various 
owners. 

2.  October  18, 1911,  the  complainant  purchased  from 
Oeorge  Bullen  and  CcHupany,  of  Chicago,  111.,  a  carload 
of  malt,  and  ordered  the  same  consigned  and  shipped  to 
said  Iron  City  Elevator,  Pittsburgh,  Pennsylvania.  The 
car  was  delivered  by  the  Pittsburgh,  Cincinnati  and  St. 
Louis  BaUroad  to  the  defendants,  at  the  Iron  City  Ele- 
vator, on  October  25, 1911.  Said  malt  remained  in  said 
elevator  until  November  8,  1911.  At  the  time  of  said 
delivery  of  the  malt,  the  defendants  did  not  know  that 
the  complainant  was  the  owner  thereof,  and  they  never 
were  informed  that  he  claimed  to  be  the  owner  until 
November  14,  1911.  The  defendants  did  know  that  the 
malt  did  not  belong  to  them. 

3.  On  November  8, 1911,  the  said  Iron  City  Elevator, 
together  with  its  contents,  and  including  the  said  malt 
which  belonged  to  the  complainant,  was  destroyed  by 
fire.  Immediately  before  the  fire,  the  comjdainant's 
malt  was  of  the  reasonable  market  value  of  f  1.29  per 
bushel,  or  of  a  total  value  of  |1,560:90. 

4.  At  the  time  of  said  fire,  there  were  outstanding  and 
in  force,  in  favor  of  the  defendants,  policies  of  insurance, 
in  the  total  sum  of  at  least  |24,000,  issued  by  various 
companies  in  various  amounts.  Each  of  said  policies 
contained  the  following  clause,  descriptive  of  the  sub- 
ject matter  of  the  insurance : 

^^On  merchandise  of  every  description  incidental  to 
the  business  of  the  assured,  consisting  chiefly  of  grain, 
grain  products,  country  produce,  baled  hay  and  straw, 
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sacks,  bags  and  supplies,  their  own  or  held  by  them  in 
trust  or  on  commission  or  consignment  or  sold  but  not 
removed,  all  while  contained  in  the  iron-clad  building 
occupied  as  elevator,  situate  on  West  Carson  street, 
Nineteenth  Ward,  Pittsburgh,  Pa.  Other  insurance  per- 
mitted. Privilege  to  use  natural  gas  and  electricity  and 
to  operate  at  night.'' 

5.  November  14,  1911,  prior  to  the  expiration  of  the 
period  for  filing  proofs  of  loss  by  the  defendants,  under 
the  policies  of  insurance  aforesaid,  and  prior  to  the 
adjustment  of  the  loss,  and  before  any  amounts  had  been 
agreed  upon  or  paid  to  the  defendants  by  any  of  said 
insurance  companies,  the  coinplainant  addressed  the  t(A- 
lowing  letter  to  the  defendants: 
^^Oentlemen : 

^^We  represent  Joseph  S.  Finch  and  Company  and 
Bchomaker  and  Company,  both  of  this  city,  who  had  cer- 
tain property  in  the  Iron  City  Elevator  at  the  time  it, 
together  with  its  contents,  was  partially  destroyed  by 
fire  on  last  Wednesday  morning.  The  following  is  a 
description  of  the  properly  so  owned  by  our  respective 
clients: 
^^  Joseph  S.  Finch  and  Company,  one  car  malt, 

approximately  valued  at  |1,500.00 

^^Schomaker  and  Company,  one  car  rye  in 

sacks,  approximately  valued  at  |1,000.00 

"We  are  informed  that  the  policies  of  insurance  cover- 
ing the  grain  and  other  merchandise  in  the  elevator  at 
the  time  of  fire  were  so  worded  as  to  cover  said  property, 
whether  owned  by  you,  or  held  by  you  in  trust,  or  on 
commission  or  on  consignment  The  property  of  our 
clients  above  mentioned  was,  at  the  time  and  place  afore- 
said, held  by  you  in  trust  or  on  consignment,  and  cor 
clients  are  entitled  to  the  protection  of  those  policies, 
and  hereby  adopt  the  same,  and  claim  the  right  to  a 
proportionate  part  of  the  proceeds,  measured  by  the 
amount  and  value  of  their  property.  We  therefore  beg 
to  notify  you  to  include  such  property  in  your  proofs  of 
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loss,  and  to  hold  the  aforesaid  proportionate  part  of  the 
proceeds  of  the  insurance  in  trust  for  and  to  the  use  of 
our  clients.  If  you  neglect  to  do  this  and  loss  results  to 
our  clients,  we  shall  hold  you  therefor. 

"Yours  very  truly, 

<<Blakblby  &  Calvbrt, 
"By  Donald  Thompson.^' 
November  22,  1911,  the  following  reply  was  sent  by 
the  defendants : 
^'Messrs.  Blakeley  &  Calvert, 

"Pittsburgh,  Penna. 
''(Gentlemen : 

"We  acknowledge  receipt  of  your  favor  of  the  14th, 
relative  to  grain  of  Joseph  S.  Finch  &  Co.  and  Scho- 
maker  &  Co.,  stored  in  the  Iron  City  Elevator.  In  reply 
will  state  that  neither  of  these  parties  had  any  arrange- 
ments with  us,  whereby  their  grain  was  covered  against 
loss  by  fire  under  cur  policies. 

"Very  truly  yours, 

"D.  G.  Stbwabt  &  Gbidbl." 
Prior  to  the  aforesaid  correspondence,  a  letter  was  de- 
livered to  the  Pittsburgh  agent  of  each  of  the  insurance 
companies  mentioned  in  Findings  of  Fact  4,  of  which 
the  following  is  a  copy  of  one  of  them : 

"November  11,  1911. 
"Gterman- American  Insurance  Co.  of  Penna., 
"316  Fourth  Ave., 
"City. 
"Gentlemen : 

"On  behalf  of  Joseph  S.^Finch  and  Company  and 
Schomaker  and  Company,  we  hereby  notify  you  that  our 
clients  are  the  owners  of  the  following  property  con- 
tained in  the  iron-clad  building  occupied  as  a  grain  ele- 
vator by  D.  G.  Stewart  and  Gteidel,  situate  on  West 
Carson  street  in  the  City  of  Pittsburgh,  Pennsylvania : 
"Joseph  S.  Finch  &  Co.,  one  car  of  malt,  ap- 
proximate value,  11,500.00 
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^^Schomaker  &  Co.,  one  car  of  rye  in  sacks, 

approximate  value,  |1,000.00 

^^Being  informed  that  it  is  the  intention  of  the  insur- 
ance companies  interested  to  make  sale  of  the  mide- 
stroyed  property  on  the  premises  aforesaid,  we  desire  to 
notify  you  that  you  will  sell  or  otherwise  dispose  of  tike 
malt  and  rye  above  mentioned,  or  the  undestroyed  por- 
tion thereof,  at  your  peril  and  that  if  the  same  is  dis- 
posed of  that  we  shall  look  to  you  to  reimburse  oar 
clients  for  the  reasonable  value  thereof. 

"We  also  take  this  opportunity  to  notify  you  that  our 
clients  claim  the  right  to  receive,  and  herel^  make  de- 
mand for,  the  proceeds  of  whatever  insurance  was  placed 
on  the  property  contained  in  the  elevator  by  the  owners 
thereof. 

"Our  clients  stand  ready  to  prove  to  your  satisfaction 
their  title  to  the  property  mentioned,  at  any  time  and 
place  you  may  require. 

"Yours  very  truly, 

"Blakblby  &  Calvbet.^' 

6.  The  defendants  settled  with  all  of  said  insurance 
companies,  and  the  amount  of  said  insurance  has  been 
paid.  But  the  defendants  did  not  claim  payment  from 
said  insurance  companies  for  the  complainant's  carload 
of  malt,  and  the  same  was  not  considered  in  the  adjust- 
ment of  insurance  which  was  finally  made. 

7.  The  defendants  received  and  stored  the  ccnnplain- 
ant's  carload  of  malt,  in  like  manner  as  they  received 
and  stored  other  merchandise  under  similar  circum- 
stances, and  there  was  no  express  contract  between  tiiem, 
relative  thereto.  He  did  not  notify  the  defendants  that 
he  was  the  owner  thereof  until  after  tl^  loss  occurred, 
nor  did  he  at  any  time  notify  them  to  insure  his  prop- 
erty; neither  did  he  effect  any  insurance  thereon  him- 
self. 

8.  The  defendants  have  refused  to  disclose  to  the 
complainant  the  exact  amount  or  value  of  t2ie  grain  and 
other  merchandise  contained  in  the  Iron  City  Elevator 
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at  the  time  of  the  fire,  the  exact  amount  of  the  insurance 
thereon,  and  the  amount  paid  l^  the  insurance  compa- 
nies to  the  defendants  in  adjustment  of  the  loss.  | 

When  the  defendants  accepted  and  stored  the  com- 
plainant's malt,  in  the  manner  described  in  the  Findings 
of  Pact,  an  implied  contract  resulted,  whereby  they  be- 
came his  bailees,  although  they  were  not  aware  that  he 
was  the  real  owner.  This  malt  was  a  ^grain  product'' 
and  was  therefore  merchandise  ^^incidental  to  their  busi- 
ness," which  was  that  of  conducting  an  elevator,  ^^where 
they  customarily  held  on  storage  grain  and  other  mer- 
chandise, as  bailee  and  in  trust  for  various  owners." 
Undoubtedly,  the  complainant's  malt  was  merchandise 
of  the  kind  that  was  to  be  covered  by  the  clause  in  the 
policies,  set  out  in  Findings  of  Fact  4.  The  question 
then  is  whether  or  not  such  merchandise,  received  and 
stored  as  was  the  complainant's  malt,  was  intended,  at 
the  time  the  aforesaid  policies  were  issued,  to  be  covered 
thereby.  That  intention  must  have  existed  at  that  time ; 
otherwise  a  party  situated  as  is  the  complainant  cannot 
avail  himself  of  the  insurance :  Steele  v.  Insurance  Co., 
17  Pa.  290. 

It  is  clear  that  the  defendants  could  have  made  a  con- 
tract of  insurance,  whereby  merchandise  of  an  owner, 
which  was  subsequently  received  and  stored,  would  be 
covered:  Siter  v.  Morrs,  13  Pa.  218;  Home  Ins.  Co.  v. 
Balto.  Warehouse  Co.,  93  U.  S.  527. 

'^It  was  lawful  for  the  plaintifl  to  insure  in  its  own 
name  goods  held  in  trust  by  it,  and  it  can  recover  for 
their  entire  value,  holding  the  excess  over  its  own  in- 
terest in  them  for  the  benefit  of  those  who  have  intrusted 
the  goods  to  it" :  California  Ins.  Co.  v.  Union  Express 
Co.,  133  U.  S.  887. 

The  bailor  may  lawfully  adopt  the  benefit  of  the  insur- 
ance, previously  effected  by  the  bailee,  if  he  notify  the 
latter  before  proof  of  loss  is  made :  Johnston  v.  Abresch 
Co.,  123  Wis.  130. 

If,  therefore,  the  defendants  intended,  when  the  poli- 
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cies  of  insurance  were  issued,  that  merchandise,  subse- 
quently received  as  was  complainant's  malt,  should  be 
covered  thereby,  he  can  avail  himself  thereof;  and  the 
question  of  intention  is  one  of  evidence.  In  this  case, 
the  defendants  and  the  insurance  companies  have  re- 
duced their  contract  to  writing.  They  have  particularly 
described  the  merchandise,  against  the  loss  of  which  the 
insurance  was  effected,  see  Findings  of  Pact  3.  This 
writing  is  in  no  wise  ambiguous.  Accordingly  we  ruled 
at  the  trial  that  parol  testimony  was  not  admissible  to 
alter,  explain  or  vary  the  written  contract  We  can  per- 
ceive no  reason  for  holding  that  ruling  erroneous.  In 
other  words,  the  intention  of  the  parties«at  the  time  the 
insurance  was  effected,  must  be  ascertained  from  the 
writing  itself. 

The  defendants  were  engaged  in  a  quasi  public  busi- 
ness. A  large  part  of  it  was  to  receive  and  store  the 
grain,  grain  products,  etc.,  of  various  owners,  for  com- 
pensation. Hence  the  complainant's  malt,  received  and 
stored  in  the  manner  stated,  was  merchandise  ^^inci- 
dental to  the  business''  of  the  defendants.  They  were 
not  the  owners,  but  they  held  it  as  bailees  for  him,  in  the 
capacity  of  trustees.  Thus  their  relation  to  the  C(mi- 
plainant  was  within  the  very  letter  of  the  policies — the 
malt  was  ^^held  by  them  in  trust"  for  him.  In  addi- 
tion, this  malt  was  consigned  to  the  defendants,  and  they 
received  and  stored  it  as  the  consignees  thereof.  It  was 
held  by  them  "on  consignment,"  a  well-understood  com- 
mercial expression,  and  one  also  used  in  these  policies. 
Thus  again  the  relation  of  the  defendants  to  the  com- 
plainant is  brought  within  the  letter  of  the  contract 
The  intention,  as  disclosed  by  the  language  of  this  writ- 
ing, is  therefore  plain.  It  needs  neither  interpretation 
nor  construction,  and  the  meaning  of  the  words  used  is 
not  contrary  to  the  spirit  of  the  contract.  The  obvious 
purpose  was  to  cover  a  stock  of  merchandise  which,  from 
the  nature  of  the  defendant's  business,  was  a  shifting 
one.    It  was  a  stock  which  might  be  greater  at  one  time 
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and  less  at  another.  The  contract  of  insurance  shows 
this.  We  cannot,  therefore,  sustain  the  contention  of 
the  defendants,  that  only  those  shippers  were  to  be  pro- 
tected, who  might  make  arrangements  with  them  rela- 
tive to  insurance.  No  such  distinction  is  made  in  the 
written  instrument.  To  sustain  that  contention  we 
would  be  obliged  to  resort  to  testimony  contradictory  of 
the  writing.  This  we  cannot  do.  It  is  not  what  the 
parties  might  have  actually  meant  that  must  guide  us. 
The  inquiry  is,  what  is  the  legal  meaning  of  the  language 
used  in  the  writing?  This  is  the  rule  which  controls  us 
in  the  construction  of  this  contract 

We  therefore  conclude  that  the  only  meaning,  which 
can  be  ascribed  to  the  clause  of  the  policies  under  con- 
sideration, is  that  a  party  situated  as  the  complainant, 
was  intended  to  be  protected  thereby.  If  we  are  correct 
in  this  conclusion,  then  the  defendants  owed  the  com- 
plainant the  duty  of  including  his  property  in  their 
proofs  of  loss,  or  at  least  of  giving  him  the  opportunity 
of  making  his  claim.  Having  refused  to  recognize  his 
rights  at  all  and  having  settled  with  the  insurance  com- 
panies without  regard  to  him,  the  defendants^  as  his 
bailees,  must  account  to  him. 

CONOLUSIONS  OP  LAW.  ' 

Prom  the  foregoing,  we  reach  the  following  conclu- 
sions of  law : 

1.  The  only  contract  which  existed  between  the  com- 
plainant and  the  defendants  was  that  which  is  implied 
from  the  circumstances  of  the  receipt  and  storage  of  said 
malt.  They  thereby  became  bailees  of  the  malt  for  him, 
the  true  owner,  even  though  they  were  not  aware  that  he 
was  the  real  owner. 

2.  The  descriptive  clause  in  the  insurance  policies,  set 
out  in  landings  of  Fact  4,  embraced  grain  and  grain 
products  held  by  the  defendants  as  bailees,  and  operated 
to  extend  the  protection  of  the  policies  to  the  complain- 
ant's malt   The  defendants  had  an  insurable  interest  in 
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this  malt  and  the  policies  were  valid  and  enforceable  by 
them  against  the  insurance  companies. 

3.  The  complainant,  by  his  written  notice  to  the  de- 
fendants after  the  fire,  became  entitled  to  his  proportkni- 
ate  share  of  the  proceeds  of  the  policies  mentioned  in 
Findings  of  Fact  4;  and  the  defendants,  in  adjusting 
their  loss  with  the  insurance  companies  without  includ- 
ing and  making  claim  for  the  complainant's  malt,  com- 
mitted a  breach  of  the  contract,  which  makes  them 
responsible  to  him  for  the  amount  which  he  ou^t  to 
have  received. 

4.  The  complainant  should  have  received  from  the 
proceeds  of  the  said  policies  of  insurance  such  propor- 
tion of  the  total  amount,  that  would  have  been  paid  to 
the  defendants  had  the  complainant's  malt  and  all  other 
merchandise  in  like  situation  been  included  in  the  ad- 
justment, as  the  value  of  complainant's  malt,  at  the  time 
of  the  fire,  bore  to  the  value  of  all  other  merchandise 
covered  by  the  insurance.  In  arriving  at  the  total  value 
of  the  merchandise  covered  by  the  insurance,  there 
should  be  taken  into  consideration,  in  addition  to  the 
merchandise  which  was  included  in  the  proofs  of  loss 
and  considered  in  the  adjustment,  only  such  other  mer- 
chandise as  was  in  like  situation  with  the  complainant's, 
that  is,  whose  owners  adopted  the  benefit  of  the  insur- 
ance and  claimed  their  share  thereof. 

6.  The  defendants  should  discover  and  disclose  to  the 
complainant: 

(1)  The  amount  and  value  of  the  merchandise  ccm- 
tained  in  the  Iron  City  Elevator  at  the  time  of  the  fire, 
mentioned  in  Findings  of  Fact  3,  and  by  whom  and  how 
the  same  was  held  or  owned. 

(2)  The  number  and  total  amount  of  the  policies  ot 
insurance  covering  such  merchandise  at  the  time  of  said 
fire. 

(3)  The  amounts  and  values  of  the  various  lots  ot 
merchandise  included  in  the  proofs  of  loss  and  ccmsid- 
ered  in  the  adjustment 
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(4)  The  amounts  paid  or  agreed  to  be  paid  to  the  de- 
fendants by  the  several  insurance  companies  in  adjust- 
ment and  settlement  of  the  loss. 

6.  The  defendants  should  account  to  the  complainant 
for  his  proportionate  share  of  the  proceeds  of  the  insur- 
ance^  computed  upon  the  basis  outlined  in  the  Fourth 
Conclusion  of  Law. 

The  costs  should  be  paid  by  the  defendants. 

The  trial  judge  entered  a  decree  in  accordance  with 
the  prayers  of  the  bill. 

Exceptions  to  various  findings  of  fact  and  law  and  the 
decree  of  the  court  were  dismissed.  Defendant  ap- 
pealed. 

Errors  assigned  were  in  dismissing  the  exceptions.      | 

Thomas  Patterson,  of  Patterson,  Crawford,  Miller  d 
Arensherg,  with  him  F.  B.  Stoner,  for  appellants. — ^The 
defendants  did  not  intend  to  insure  interests  subse- 
quently arising  at  the  time  of  the  taking  out  of  the  in- 
surance :  Steele  v.  Insurance  Co.,  17  Pa.  290. 

The  policy  does  not  include  all  of  the  merchandise  in 
the  warehouse  and  therefore  proof  must  be  had  outside 
of  the  policy  itself  to  show  that  the  plaintiff's  goods 
were  intended  to  be  insured  at  the  time  of  the  taking 
out  of  the  policies :  Richardson  y.  Home  Insurance  Co., 
47  N.  Y.  Superior  Ct  138;  Lee  v.  Adsit,  37  N.  Y.  78; 
DeForest  v.  Pulton  Fire  Ins.  Co.,  1  Hall  (N.  Y.)  94  at 
151;  Catlett  v.  Pacific  Ins.  Co.,  1  WendeU  (N.  Y.)  561; 
DeBolle  v.  Pa.  Ins.  Co.,  4  Whart.  68;  Beitenbach  v. 
Johnson,  129  Mass.  316;  Pittman  v.  Harris,  24  Tex. 
Civil  Appeal  Reports  503. 

The  terms  of  the  written  contract  in  this  case  are  not 
conclusive  of  the  meaning  and  intention  of  the  parties  to 
the  policies  of  insurance  in  this  proceeding :  Hankinson 
V.  Vantine,  152  N.  Y.  30,  at  31 ;  Folinsbee  v.  Sawyer,  157 
N.  Y.  196;  Krider  v.  Lafferty,  1  Wharton  303;  Com.  v. 
Centner,  21  Pa.  266 ;  Selser  Est,  141  Pa.  529 ;  Oalbraith 
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V.  Bridges,  168  Pa.  325;  Reynolds  v.  Mazner,  2  Iredell 
(Law)  30;  Strader  v.  Lambeth,  47  Ky.  (7  B.  Monroe) 
589 ;  McMaster  v.  Ins.  Co.  of  N.  A.,  55  N.  Y.  222. 

Donald  Thompson,  with  him  Blakeley  d  Calvert,  for 
appellee. — The  wording  of  the  policy  is  nnambignous 
and  necessarily  includes  plaintiflPs  property :  Siter  v. 
Morris,  13  Pa.  218;  Thomas  v.  Cnmmiskey,  108  Pa.  354; 
Roberts  v.  Fireman's  Insurance  Co.,  165  Pa.  55;  Pitts- 
burgh Storage  Co.  v.  Insurance  Co.,  168  Pa.  522;  Lum- 
berman's Exchange  v.  Insurance  Co.,  183  Pa.  366;  Mc- 
Donald V.  Williams,  18  Pa.  D.  R.  561;  Home  Insurance 
Co.  V.  Baltimore  Warehouse  Co.,  93  U.  S.  527;  Cali- 
fornia Insurance  Co.  v.  Union  Compress  Co.,  133  U.  8. 
387;  Johnson,  et  al.,  v.  Campbell,  120  Mass.  449;  Beit 
enbach  v.  Johnson,  et  al.,  129  Mass.  316;  Pish  v.  See- 
berger,  154  111.  30;  Firemen's  Fund  Insurance  Co.  v. 
Western  Refrigerating  Co.,  55  111.  Appeals  329 ;  Boyd  v. 
McKee,  99  Va.  72;  Hough  v.  People's  Fire  Insurance 
Co.,  36  Md.  398;  StUlwell  v.  Staples,  19  N.  Y.  401 ;  War- 
ing V.  The  Indemnity  Fire  Ins.  Co.,  45  N.  Y.  606 ;  Lowell 
Mfg.  Co.  V.  Safeguard  Fire  Insurance  Co.,  88  N.  Y.  591; 
Utica  Canning  Co.  v.  Home  Insurance  Co.,  132  N.  Y. 
Appellate  Div.  420 ;  Symmers  v.  Carroll,  134  N.  Y.  Supp. 
170 ;  Hagan  v.  Insurance  Co.,  186  U.  S.  423 ;  Johnston 
V.  Abresch  Company,  123  Wisconsin  130;  Lucas  v.  In- 
surance Company,  23  West  Virginia  258 ;  Ferguson  v. 
Pekin  Plow  Company,  141  Missouri  161;  Bradley  v. 
Brown,  78  Nebraska  836. 

Extrinsic  evidence  was  inadmissible  for  the  purpose  of 
showing  that  plaintiff's  property  was  not  included: 
Hough  V.  People's  Fire  Insurance  Co.,  36  Md.  398; 
Lucas  V.  Insurance  Co.,  23  West  Va,  258;  Wodock  t. 
Robinson,  148  Pa.  503 ;  Minneapolis,  St  P.  &  8.  S.  M. 
Ry.  Co.  V.  Home  Insurance  Co.,  55  Minn.  236;  Current 
V.  Muir,  99  Min.  1 ;  Johnston  v.  Abresch  Co.,  123  Wis. 
130;  Ferguson  v.  Pekin  Plow  Co.,  141  Mo.  161 ;  Lancas* 
ter  Mills  v.  Merchants  Cotton  PreSQ  Go.,  89  Temj.  1, 
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With  or  without  the  application  of  the  parol  evidrace 
rule  the  record  contains  nothing  that  would  justify  the 
court  in  setting  aside  the  written  policies:  Zook  y« 
Penna.  B.  B.  Co.,  206  Fsu  608;  Miller  t.  Piatt,  33  Pa. 
Superior  Ct  547;  Lancaster  v.  Flowers,  208  Pa.  199; 
Mulholland^s  Est.,  224  Pa.  536;  Pottsville  Mutual  Fire 
Insurance  Company  v.  Minnequa  Springs  Improvement 
Company,  100  Pa.  137;  Freedman  v.  Insurance  Com- 
pany, 182  Pa.  64;  Clymer  Opera  Company  t.  Insurance 
Company,  50  Pa.  Superior  Ct.  645;  Beatty  v.  Safe  De- 
posit &  Title  Guaranty  Co.,  226  Pa.  430;  Cochran  v. 
Pew,  159  Pa.  184;  Fry  v.  National  Glass  Co.,  207  Pa. 
605. 

Opinion  bt  Mr.  Justigb  Mbstrbzat,  January  5, 1914 : 
The  elaborate  opinion  filed  by  the  learned  chancellor 
in  the  court  below  in  which  he  finds  the  facts  and  dis- 
cusses the  law  applicable  to  the  facts  fully  Tindicates 
his  conclusion  in  sustaining  the  bill  filed  by  the  appellee. 
The  decree  may  well  be  affirmed  on  his  ophiion.  _) 

We  agree  with  the  appellants  that  where  a  bailor  of 
property  claims  under  a  fire  policy  effected  by  one  not 
the  owner  of  the  goods  it  must  appear  that  the  party 
effecting  the  insurance  intended  when  taking  out  the 
policy  to  cover  the  subsequent  claimant's  interest.  This 
is  a  correct  proposition,  and  we  understand  the  appellee 
to  concede  it  But  how  shall  such  intention  in  the  case 
in  hand  be  ascertained?  Certainly  not,  as  contended  by 
the  appellants,  by  parol  evidence,  but  by  the  terms  of  the 
contract  contained  in  the  policy  issued  by  the  insurance 
company  to  the  appellants.  It  secures  against  loss  by 
fire :  '^On  merchandise  of  every  description  incidental 
to  the  business  of  the  assured,  consisting  chiefiy  of  grain, 
grain  products,  country  produce,  bailed  hay  and  straw, 
bags  and  supplies,  their  own  or  held  by  them  in  trust  or 
on  commissioa  or  consignment  or  sold  but  not  removed, 
all  while  contained  in  the  iron-clad  building  occupied  as 
elevator,  situate  on  West  Carson  street.  Nineteenth 
Vol.  ocxun— 32 
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Ward,  Pittsburgh,  Pa/'  The  property  of  the  plaintiff 
destroyed  by  the  fire  was  a  carload  pf  malt  consigned 
and  shipped  to  the  elevator  in  Pittsburgh  owned  and 
operated  by  the  appellants  who  were  engaged  in  the  busi- 
ness of  receivers  and  shippers  of  grain,  mill  feed  and 
hay.  There  is  no  ambiguity  in  the  language  of  the  policy 
and  it  clearly  covers  appellee's  property.  As  said  by  the 
learned  chancellor:  ^^This  malt  was  a  ^grain  product' 
and  was  therefore  merchandise  ^incidental  to  their  busi- 
ness,' which  was  that  of  conducting  an  elevator,  ^here 
they  customarily  held  on  storage  grain  and  other  mer- 
chandise, as  bailee  and  in  trust  for  various  owners.' 
Undoubtedly,  the  complainant's  malt  was  merchandise 
of  the  kind  that  was  to  be  covered  by  the  clause  in  the 
policies."  The  autiiorities  fully  sustain  this  conclusion : 
Siter  V.  Morrs,  13  Pa.  218;  Thomas  v.  Cummiskey,  108 
Pa.  364;  Boberts  v.  Firemen's  Ins.  Co.,  165  Pa.  55; 
Pittsburgh  Stol*age  Co.  v.  Insurance  Co.,  168  Pa.  522; 
West  Branch  Lumberman's  Exchange  v.  Insurance  Ca, 
183  Pa.  366;  California  Ins.  Co.  v.  Union  Compress  Co., 
133  U.  S.  387,  and  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  U.  S.  527.  The  latter  case  closely  resem- 
bles the  case  at  bar  and  is  in  line  with  the  Pennsylvania 
cases,  the  language  of  the  policy  being:  "their  own,  or 
held  by  them  in  trust  or  in  which  they  have  an  interest 
or  liability."  Mr.  Justice  Strong,  delivering  the  opin- 
ion, said  (p.  542) :  "There  is  nothing  ambiguous  in  this 
description  of  the  subject  insured.  It  is  as  broad  as 
possible.  The  subject  was  merchandise  stored  or  con- 
tained in  a  warehouse.  It  was  not  merely  an  interest  in 
that  merchandise.  The  merchandise  of  tiie  warehouse 
company,  owned  by  them,  was  covered,  if  any  thqr  had. 
So  was  any  merchandise  in  the  warehouse  in  which  they 
had  an  interest  or  liability.  And  so  was  any  merchan- 
dise which  they  held  in  trust" 

It  is  clear,  we  think,  that  the  property  of  the  plaintiff 
is  within  the  language  of  the  policy  issued  to  the  appd- 
lants,  and,  therefore,  as  between  the  parties  to  the  cm- 
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tract,  extrinsic  evidence  is  not  admissible  to  contra- 
dict or  vary  it  Conceding  this  to  be  true,  the  appel- 
lants contend  that  the  rule  applies  only  to  the  par- 
ties to  the  contract  and  their  privies  and  not  to  third 
parties  who  seek  to  avail  themselves  of  the  contract  or 
to  repudiate  it,  and  that  as  a  stranger  to  the  contract  is 
not  bound  by  its  terms,  a  party  to  it  contending  with  him 
is  likewise  at  liberty  to  attack  it  It,  is,  therefore, 
claimed  tiiat  as  the  plaintiff  here  was  not  a  party  to  the 
policy  he  is  not  bound  by  the  rule  excluding  parol  evi- 
dence to  contradict  or  vary  it,  and  that  the  defendants 
are,  in  this  controversy  with  him,  likewise  relieved  from 
the  application  of  the  rule  and  are  free  to  show  that  the 
plaintiff's  goods  were  not  included  in  the  policy  of  in- 
surance. It  is  true  that  the  rule  applies  only  between 
parties  to  the  contract  and  their  privies,  and  that  it  has 
no  application  to  a  stranger  to  the  contract.  The  latter 
may,  however,  show  that  it  was  entered  into  for  his  bene- 
fit, and,  therefore,  he  has  rights  under  the  instrument. 
He  then  claims  through  one  of  the  parties  and  both  he 
and  his  adversary,  a  party  to  the  contract,  are  excluded 
from  testifying.  The  rule  as  to  the  rights  of  strangers 
to  the  contract,  to  vary  it  by  parol,  must  be  limited  to 
rights  independent  of  the  instrument  As  to  rights 
which  originate  in  the  relation  established  by  the  instru- 
ment the  ordinary  rule  must  apply :  Browne  on  Parol 
Evidence,  28.  Where  a  third  person  not  a  party  to  an 
instrument  claims  rights  or  benefits  thereunder  and 
seeks  to  take  advantage  thereof,  the  parol  evidence  rule 
applies  to  him  as  much  as  to  a  party,  and  he  is  not  enti- 
tled to  introduce  evidence  to  vary  or  contradict  the 
writing:  17  Cyc.  752. 

We  think  the  appellants  fail  to  distinguish  between  a 
third  party  who  is  claiming  against  or  independent  of 
the  provisions  of  the  contract  and  therefore  strictly  a 
stranger  to  it,  and  a  person  who  is  claiming  under  it 
through  one  of  the  parties.-  When  this  distinction  is 
observed,  the  authorities  will  be  found  to  be  in  accord. 
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In  our  own  case  of  Krider  v.  Laflferty,  1  Whart  303, 
cited  by  appellants,  this  distinction  is  recognized,  the 
court  saying  that  the  rule  is  ^^only  applicable  to  cases  of 
controversies  between  the  parties  to  the  agreements, 
their  representatives,  and  those  claiming  under  them, 
but  not  to  strangers.''  In  the  case  in  hand  the  plaintiff 
claims  through  the  assured,  a  party  to  the  contract,  and 
is  seeking  to  enforce  and  not  defeat  the  contract  Any 
rights  he  may  have  against  the  defendants  in  this  action 
have  accrued  under  their  contract  with,  the  insurance 
company,  and  therefore  the  rule  precludes  both  parties 
to  this  litigation  from  attacking  it  by  parol  evidence. 
Decree  affirmed. 


Martin,  Appellant,  v.  Borough  of  West  Liberty, 

Trespass — Real  property — Railroads — Borough  street  —  Unau- 
thorized  entrtf — Damages — Conclusiveness  of  verdict — Appeals. 

The  verdict  of  a  jury  in  favor  of  a  defendant  in  an  action  of 
trespass  against  a  borous^  to  reoover  damages  for  injuiy  to  real 
property  will  not  be  reversed  where  the  assignments  of  error  pre- 
sent no  question  of  law  and  the*  question  of  fact  at  the  trial  was 
whether  the  plaintiff  had  suffered  a  special  injury  by  the  depre- 
ciation of  his  property  due  to*  the  construction  of  a  railroad  below 
the  natural  grad)  across  a  borough  street  where  it  appeared  that 
the  borough  had  given  its  consent  for  such  construction  to  pass 
over  the  street  in  question  at  grade,  that  no  official  grade  had  been 
established  as  to  the  street  in  question  and  that  the  company 
opened  a  new  street  on  its  own  land  in  substitution  for  the  one 
destroyed. 

Argued  November  3,  1913.  Appeal,  No.  245,  Oct  T., 
1913,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
Fourth  Term,  1907,  No.  195,  on  verdict  for  defendant  in 
case  of  John  A.  Majtin  v.  Borough  of  West  Liberty. 
Before  Fell,  C.  J.,  Bbown,  Mbstbbzat,  Potthb  and 
Elkin,  J  J.    Affirmed. 
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Trespass  to  recover  damages  for  injury  to  real  prop- 
erty.   Before  Evans,  J. 

The  opinion  of  the  Supreme  Ck)urt  states  the  case. 

The  jury  found  a  verdict  for  defendant  upon  which 
judgment  was  entered.    Plaintiff  appealed. 

Thomas  L.  Kane,  for  appellant. 

Harry  Diamond,  with  him  Charles  A.  O^Brien,  for  ap- 
pellee. 

Per  Curiam,  January  5, 1914 : 

The  assignments  of  error  present  no  question  of  law 
for  our  consideration.  The  Borough  of  West  Liberty 
gave  its  consent  to  the  West  Side  Belt  Railroad  Com- 
pany to  enter  it  on  lines  indicated  in  the  ordinance  and 
to  pass  over  certain  streets  at  grade.  The  company  in 
constructing  its  road  crossed  below  the  natural  grade,  a 
street  on  which  the  plaintiff's  property  was  situated,  no 
official  grade  having  been  established  and  in  so  doing 
deprived  the  plaintiff. of  the  mean^'^^f  access  he  had 
before  enjoyed  to  a  part  of  the  street.  The  location  of 
the  road  at  this  place  was  a  i>ermanent  one  and  th^  com- 
pany opened  a  new  street  on  its  own  land  in  substitu- 
tion for  the  one  destroyed.  The  action  was  for  the 
recovery  of  damages  from  the  borough  for  permitting 
the  unauthorized  act  of  the  company.  The  question  of 
fact  at  the  trial  was  whether  the  plaintiff  had  suffered 
a  special  injury  by  the  depreciation  of  his  property. 
The  jury  under  clear  and  adequate  instructions  found 
that  he  had  not. 

The  judgment  is  affirmed: 
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Miller  &  Sons  Co.,  AppeUant,  v.  Homeopathic  Med- 
ical &  Surgical  Hospital  &  Dispensary  of 
Pittsburgh. 

ContraeU— Building  coniraeU-— Defect  in  8o%l^Recon8iruei%a% 
— Plans  and  Mpedficationa — ArchiieeU — Responsibility  of  orcAt- 
tects — Construction  of  contract — Intention, 

1.  Where  the  soil  upon  which  a  structure  is  being  erected  under 
a  building  contract  is  insufficient  to  support  the  building,  and  it 
is  impossible  to  erect  a  substantial  building  there  on  the  founds* 
tion  supported  by  the  footings  provided  in  the  drawings,  the  role 
of  impossibility  of  completion,  for  which  the  contractor  is  not 
responsible,  is  applicable. 

Murphy  y.  National  Bank,  184  Pa.  208,  followed. 

2.  Where  the  agreement  between  the  parties  to  a  building  con- 
tract does  not  provide  simply  that  the  contractor  shall  funuah 
certain  materials  and  do  certain  work  in  the  construction  of  the 
building  upon  a  certain  lot  of  ground,  in  accordance  with  definite 
plans  of  construction,  but  gives  to  the  architect  employed  by  the 
owner  to  prepare  the  plans  and  specifications  and  to  supervise 
the  construction  plenary  power  and  control  over  the  contractor, 
the  architect's  judgment  being  final  as  to  the  quality  and  quantity 
of  the  material  and  work  authorized,  the  meaning  of  the  plans  and 
specifications  and  their  sufficiency  for  the  erection  of  the  building 
and  his  authority  complete  to  make  any  changes  in  the  work  he 
deemed  desirable  and  to  change  the  plans  and  si>ecification8  at 
his  pleasure,  the  contractor  being  compelled  to  submit  and  erect 
the  building  accordingly,  with  the  provision  that  the  owner  could 
discharge  the  contractor  if  he  failed  to  comply  with  the  archi- 
tect's orders,  the  rule  of  absolute  liability  of  the  contractor  for 
defective  plans  and  specifications  and  insufficiency  of  the  soil  to 
support  the  building  is  not  applicable. 

8.  Where  in  such  a  case  the  specifications  clearly  contemplate 
that  the  soil  tests  should  be  made  by  the  architect  and  for  die 
purpose  to  enable  him  to  determine  the  sufficiency  of  the  soil  to 
sustain  the  building  on  the  foundations  with  the  footings  required 
by  the  specifications  and  drawings,  and  the  contractor  was  with- 
out authority  to  make  such  tests,  or  to  make  changes  in  the  width 
or  depth  of  the  footings  to  insure  a  proper  foundation,  it  is  the 
duty  of  the  architect  to  make  the  proper  soil  tests,  and  the  respon- 
sibility for  failure  for  the  performance  of  this  duty  is  diaige- 
aUe  to  him  and  not  to  the  contractor. 

4.  In  such  case  a  provision  in  the  q^edfieationa  that  dM  con- 
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tractor  should  examine  the  plans  and  specifications  before  signing 
the  contract,  and  that  anything  to  which  he  should  not  object,  he 
would  guarantee  as  being  approred  by  him,  is  not  to  be  construed 
as  an  approval  of  the  character  of  the  soil  upon  which  the  building 
was  to  be  constructed. 

6.  In  an  action  by  a  contractor  to  recover  the  cost  of  tearing 
down  and  rebuilding  a  wall  which  was  part  of  a  hospital  building 
in  the  course  of  construction  by  the  contractor,  a  verdict  for  the 
plaintiff  was  sustained  where  it  appeared  that  the  wall  fell  be- 
cause the  soil  on  the  defendant's  lot  when  excavated  to  the  width 
and  depth  required  by  the  contract  was  not  sufficient  to  sustain 
the  building  to  be  placed  upon  it;  that  by  the  terms  of  the  con- 
tract the  work  and  materials  weie  to  be  furnished  under  the  super- 
vision of  the  architect,  who  would  change  the  plan§  and  specifica- 
tions at  his  discretion  and  require  the  contractor  to  make  what- 
ever alterations  should  be  necessaiy  to  conform  to  such  changes; 
that  the  soil  tests  were  to  be  made  by  the  architect  and  that  the 
contractor  had  no  authority  to  make  them  or  to  make  any  change 
in  the  construction  without  the  express  direction  of  the  architect; 
that  the  architect  after  making  certain  soil  tests  had  considered 
the  soil  sufficient  to  support  the  wall  and  had  refused  to  allow  any 
changes  to  be  made  while  it  was  being  erected,  although  notified 
by  the  contractor  that  the  footing  course  should  be  widened. 

Filbert  v.  Philadelphia,  181  Pa.  530,  and  cognate  cases  followed. 

Argued  Nov.  3, 1913.  Appeal,  No.  246,  Oct.  T.,  1913, 
by  plaintifl,  from  judgment  of  C.  P.  Allegheny  Co.,  Oct 
T.,  1910,  No.  285,  for  defendant  n.  o.  v.  In  case  of  Wil- 
liam Miller  &  Sons  Company  v.  The  Homeopathic  Medi- 
cal and  Surgical  Hospital  and  Dispensary  of  Pittsburgh. 
Before  Fell,  C.  J.,  Brown,  Mbstrbzat,  Pottbb  and 
Elkin,  JJ.    Beversed. 

Assumpsit  to  recover  a  balance  alleged  to  be  due  on  a 
building  contract.    Before  Shafbb,  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court, 
and  in  the  following  opinion  by  Shafbb,  J.,  sur  defend^ 
ant's  motion  for  a  new  trial  and  for  judgment  n.  o.  y. : 

The  action  is  assumpsit  for  a  balance  claimed  to  be 
owing  from  defendant  to  plaintifF  upon  a  contract  by 
the  plaintifl  to  build  a  hospital  building  for  the  defend- 
ant.  The  state  of  facts  upon  .which  the  plaintiff's  claim 
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Sb  fomicled  is  as  follows :  On  June  4^  1907^  the  partiee 
plaintiff  and  defendant  entered  into  an  agreement  in 
writing,  a  copy  of  which  is  annexed  to  plaintiff's  claim, 
by  which  it  was  provided  that  the  plaintiff  would  pro- 
vide all  the  material  and  perform  all  the  work  for  the 
erection  of  a  six-story  and  basement  building,  to  be  lo- 
cated facing  Center  avenue  near  Aiken  avenue,  in  the 
City  of  Pittsburgh,  as  shown  on  the  drawings  and  de- 
scribed in  the  specifications  annexed  to  the  contract,  and 
that  this  work  was  to  be  done  under  the  direction  of  the 
architect,  with  the  other  printed  clauses  contained  in  the 
so^alled  uniform  contract  recognised  by  the  Institute  of 
Architects  and  in  common  use.  It  was  further  agreed 
that  all  work  comprehended  in  the  agreement  should  be 
complete  in  every  respect,  ready  for  occupancy  and  uae, 
on  or  before  June  1, 1908. 

The  specifications,  which  were  expressly  made  a  part 
of  the  contract,  contained  a  provision  under  the  general 
head  of  **The  Contractor"  which  reads  as  follows :  **The 
contractor  shall  examine  the  plans  and  speciflcatiom} 
carefully,  with  all  his  subcontractors,  before  signing 
contract;  if  he  ol^ect  or  find  fault  with  any  part  or 
parts  he  shall  notify  the  architect  in  writing  before  sigii- 
ing  contract  Anything  to  which  he  does  not  object  he 
guarantees  in  signiiig  contract  as  being  approved  by  him 
and  being  responsible  for  same  in  every  respect;  and 
should  any  defect  appear  later  he  shall  make  good  such 
defect^  and  if  instructed  change  same  tx)  the  grade  <rf 
work  generally  approved  as  standard."  The  plans  and 
specifications  for  the  building  called  for  foundations  of 
a  certain  depth,  with  a  footing  course  of  a  certain  width, 
and  a  series  of  pillars  in  the  center  of  the  building,  of  a 
certain  size.  The  contract  also  provides  that  if  required 
by  the  architect  or  owner  the  plaintiff  would  build  a  cer- 
tain heavy  structure  oi^  the  land  tot  the  purpose  of  al- 
lowing a  test  of  the  soil  to  be  made.  Plaintiff  proceeded 
to  erect  the  building  under  the  contract,  and  excavated 
thegrouud  on  the  defendant's  lot  to  the  depth  and  width 
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called  for,  for  the  foundations.  They  were  not  required 
to  make  the  test  of  soil  provided  for  by  the  contract. 
The  architect  did  in  fact  drive  some  pipes  and  cause  one 
or  more  holes  to  be  dug  by  way  of  examining  the  soil. 
When  the  excavation  was  finished  it  appeared  that  one 
side  of  the  excavati<m  for  the  foundation  of  the  building 
was  composed  of  sand  and  the  other  side  of  clay.  The 
plaintiff  proceeded  to  lay  the  footing  course  and  build 
the  wall  upon  it  according  to  the  plan,  making  the  foot- 
ing course  and  the  wall  of  exactly  the  width  and  height 
specified.  The  building  was  so  far  completed  by  the 
January  following  that  the  walls  were  built  up  to  their 
height  and  the  building  was  at  least  partly  under  roof. 
The  building  stood  in  this  way  until  the  following  sum- 
mer, when  on  June  2,  1909,  a  portion  of  the  wall  built 
over  the  side  of  which  the  substratum  was  clay  began  to 
sink,  from  several  inches  to  almost  a  foot  in  several 
parts,  thereby  cracking  the  wall  und  making  it  unsafe 
and  requiring  it  to  be  torn  down  and  rebuilt  in  order  to 
finish  the  building.  Each  of  the  parties  insisted  that  the 
other  was  responsible  for  the  loss  thus  occasioned,  and 
the  plaintiff  stopped  work,  when  it  was  agreed  between 
the  parties  in  writing  on  June  12, 1908,  that  the  plaintiff 
should  proceed  to  remove  the  damaged  portions  of  the 
structure  and  replace  same,  and  should  keep  an  accurate 
and  separate  account  of  the  cost  of  so  doing,  ^^and  that 
the  question  of  responsibility  with  reference  to  said 
matter  should  be  left  open  for  future  consideration  and 
adjustm^it,"  it  being  further  agreed  that  this  should  be 
without  prejudice  to  the  rights  of  both  parties.  The 
plaintiff  thereupon  tore  down  the  damaged  portion  of 
the  wall,  dug  out  the  foundation  under  the  damaged 
portion  and  built  a  foundation  according  to  the  plan 
provided  by  a  new  architect  employed  by  the  defendant, 
making  the  foundatioAi  much  wider  at  the  base  than 
before,  and  in  this  way  the  building  was  finally  com- 
pleted. The  defendants  thereupon  paid  to  the  plaintiff 
the  contract  price  of  the  building,  and  paid  for  certain 


Digitized  by 


Google 


506  MILLER,  Appellant,  v.  HOMEOPATHIC  HOSPITAL. 
Opinion  of  Court  below.  [243  Pa. 

extras  ordered  by  the  architect^  including  the  extra  cost 
of  widening  the  foundaticm  as  stated,  whereupon  this 
suit  was  brought  by  the  contractor  for  the  items  of  cost 
and  expense  incurred  in  rebuilding  the  wall,  of  which 
they  had  kept  an  account  as  agreed,  and  there  is  no  dis- 
pute between  the  parties  as  to  the  correctness  of  the 
amount    The  plaintiff's  allegations  as  to  its  ^und  of 
action  are,  as  contained  in  the  declaration,  that  it  was 
not  responsible  for  the  sinking  of  the  wall,  but  that  on 
the  contrary  the  sinking  of  wall  was  wholly  chargeable 
to  the  defendant  by  reason  of  the  inadequate  founda- 
tions of  the  building  as  designed  by  the  architect;  and 
that  the  foundations  as  set  out  in  the  drawings  were 
inadequate  to  sufficiently  sustain  the  weight  imposed 
upon  them  as  the  building  was  located  and  designed, 
and  that  this  defect  was  aggravated  by  the  eccentric 
character  of  the  loading,  by  which  is  meant  that  a  gran- 
ite course  or  finish  was  shown  above  ground  for  a  certain 
distance  on  the  outside  of  the  wall,  thus  making  the  wall 
which  was  above  ground  thicker  than  that  which  was 
under  ground.    It  was  also  complained  that  the  load 
upon  the  foundation  of  the  wall  was  less  than  that  upon 
the  foundations  of  the  columns  in  the  middle  of  the 
building,  and  that  for  these  reasons  it  was  the  duty  of 
the  defendant  to  restore  the  building  to  the  condition  in 
which  it  was  prior  to  the  injury,  at  its  own  cost.    On  the 
trial  an  amendment  was  allowed,  by  which  the  plaintiff 
alleged  that  the  injury  was  chargeable  to  the  defendant 
by  reason  of  the  inadequate  foundations  of  the  building 
to  support  the  east  wing  ^'on  the  soil  or  earth  upon  which 
the  defendant  directed  it  to  be  built,''  followed  by  a  de- 
scription of  the  clay  and  sand  under  the  footings  of  the 
various  parts  of  the  building.    It  appeared  upcm  the 
trial  without  question  that  the  clay  under  the  portion  of 
the  building  which  sank  had  become  moist,  it  having 
been  dry  when  the  foundation  was  made.    It  was  claimed 
by  the  defendant  that  this  was  because  the  plaintiff  had 
carelessly  allowed  water  to  run  in  around  the  sides  oi 
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the  building  and  had  not  kept  proper  drains  to  keep  it 
out,  which  the  plainti£F  denied.  This  was  submitted  to 
the  jury,  and  the  verdict  of  the  jury  agreed  with  the 
contention  of  the  plaintiff.  A  verdict  was  rendered  for 
the  plaintiff  for  t27,522:05.  The  defendant,  having 
asked  for  binding  instructions  which  were  refused, 
moved  for  a  new  trial  and  for  judgment  non  obstante 
veredicto.  Upon  the  argument  of  these  motions  it  ap- 
peared that  a  claim  for  stone  work  amounting  to  f  990.00 
which  formed  an  item  of  plaintiff's  claim  was  not  in  fact 
for  construction  made  necessary  in  the  replacing  of  the 
waU,  but  consisted  of  thickening  of  the  wall,  which  was 
in  fact  an  extra,  this  fact  not  having  been  called  to  the 
court's  attention  or  that  of  the  jury,  during  the  trial. 
This  amount  being  one  about  which  there  was,  or  at 
least  should  have  been,  no  dispute  it  was  thereupon 
stipulated  by  counsel  for  plaintiff  and  defendant  that 
the  verdict  should  be  reduced  by  the  sum  of  1990.00  with 
interest,  amounting  in  all  to  f  1^03.14,  upon  the  pay- 
ment of  that  amount  by  defendant  to  the  plaintiff,  which 
amount  was  paid  and  the  verdict  reduced  accordingly, 
it  being  agreed  that  this  was  done  so  as  to  make  the 
verdict  relate  wholly  to  the  cost  of  taking  down  and 
rebuilding  those  portions  of  the  wall  which  were  dam- 
aged by  the  sinking  of  it  We  do  not  understand  the 
defendants  to  insist  upon  the  motion  for  a  new  trial, 
and  a  new  trial  is  refused. 

Upon  the  motion  for  judgment  for  defendant  non  ob- 
stante veredicto  the  question  is  whether  under  the  state 
of  facts  above  set  forth  the  plaintiff  has  made  out  a  case 
entitling  it  to  recover.  The  parties  having  agreed  that 
the  plaintiff  should  proceed  with  the  building  without 
prejudice  to  the  rights  of  either  of  them,  the  plaintiff 
would  seem  to  be  in  the  same  position  as  if  after  the 
accident  had  happened  he  had  given  notice  to  the  de- 
fendant that  he  would  restore  the  wall  at  defendant's 
expense  and  had  proceeded  to  do  so.  The  question  to  be 
determined  therefore  is  whether  the  work  done  in  re« 
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building  the  wall  wa«  work  which  the  contract  required 
the  plaintiff  to  do^  or  whether  it  was  work  which,  as  the 
plaintiff's  declaration  alleges,  the  defendant  was  bound 
to  do  and  which  if  the  plaintiff  did  it  could  recover  for 
upon  a  quantum  meruit.  The  letter  at  least  of  plaintiffs' 
contract  requires  them  to  complete  the  building,  readj 
for  occupancy  and  use,  by  a  certain  time,  for  which  they 
are  to  receive  a  certain  sum  of  mcmey.  The  burden  is 
therefore  upon  the  plaintiffs  to  show  some  reascm  why 
they  should  not  complete  the  building  for  the  specified 
sum.  The  plaintiffs  contend  that  the  plans  for  the  build- 
ing were  defective,  and  point  out  as  such  defects  the  fact 
that  the  foundations  for  the  columns  in  the  middle  of 
the  building  were  calculated  to  sustain  a  much  greater 
weight  per  square  foot  than  those  of  the  wall;  that  a 
granite  surfacing  was  called  for  on  the  wall  extending 
up  for  some  distance  from  the  surface  of  the  ground, 
which  tended  to  throw  the  center  of  gravity  somewhat 
toward  the  outside  instead  of  in  the  middle;  and  that 
the  footing  course  was  not  made  wide  Plough  to  sustain 
the  building  upon  the  soil  as  it  was  found  to  exist  upon 
defendant's  lot 

We  are  unable  to  see  how  the  fact  that  the  founda- 
tio^s  of  the  columns  were  calculated  to  sustain  a  greater 
weight  per  square  foot  than  the  wall  can  have  any  bear- 
ing in  this  case.  The  ccdumns  did  not  sink,  and  the  fact 
that  they  did  not  sink  had  no  effect  on  the  walL  As  to 
the  granite  course  added  to  the  outside  of  part  of  the 
wall,  whatever  effect  this  might  have  in  making  an  un- 
even pressure  upon  the  foundation  it  wils  as  weU  known 
to  the  plaintiffs  as  to  the  defendant,  and  was  not  a 
matter  which  occurred  or  became  known  aftar  the 
making  of  the  contract,  cht  could  only  becouke  known  as 
the  work  progressed.  The  plaintiffs  contracted  to  bmld 
in  that  way  and  there  was  no  impossibility  of  AxAng  00. 
The  portions  of  the  wall  which  did  not  fall  down  are 
built  in  the  same  way.  We  are  of  opinion,  therefore^ 
that  even  if  the  contract  contained  no  guaranty  of  the 
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plans  on  the  part  of  the  plaintiffs  they  could  not  be 
heard  to  complain  of  these  matters. 

The  main  reason,  however,  as  we  understand  it,  upon 
which  the  plaintiffs  rely  is  that  the  soil  of  defendant's 
lot,  when  excavated  to  the  width  and  depth  required  by 
the  contract,  proved  not  to  be  sufficient  to  sustain  the 
building  to  be  placed  upon  it,  and  that  therefore  the 
defendant  is  responsible  for  the  cost  of  replacing  work 
which  fell  down  during  the  course  of  construction  by 
reason  of  the  giving  way  of  the  soil  under  it 

As  to  failure  to  perform  an  entire  contract  for  the 
erection  of  a  building,  or  difficulties  encountered  in  so 
doing  arising  from  defects  in  the  soil,  the  law  is  stated 
in  Hudson  on  Building  Contracts,  289,  as  follows : 

"Defects  in  the  soil  do  not  excuse  contractors  from 
the  performance  of  a  contract  to  erect  a  building,  and 
for  failure  to  perform  they  are  liable  in  damages. 

"It  is  no  defense  to  an  action  for  damages  that  the 
building  so  far  as  it  was  erected  was  constructed  in  ac- 
cordance with  the  plans  and  specifications If  a 

person  contracts  with  the  owner  of  a  plot  of  land  to 
build  and  complete  a  building,  and  by  reason  of  a  latent 
defect  in  the  soil  it  falls,  the  contractor  is  the  loser.'' 

A  number  of  English  and  American  cases  are  cited  in 
support  of  these  statements.  In  addition  to  these  cases 
we  have  been  referred  to  the  case  of  School  Trustees  v. 
Bennett,  27  N.  J.  L.  513,  which  is  substantially  like  the 
present  case  and  was  approved  by  the  Supreme  Court  of 
Pennsylvania  in  Murphy  v.  National  Bank,  184  Pa.  208 ; 
and  to  the  case  of  Dermott  v.  Jones,  69  U.  S.  1,  in  which 
the  Supreme  Court  of  the  United  States  laid  down  the 
same  rule ;  as  well  as  to  a  number  of  other  cases,  and  no 
case  in  any  c(Hnmon  law  jurisdiction  has  been  referred 
to  to  the  contrary.  The  plaintiffs  rely  upon  the  case  of 
Filbert  v.  PhUadelphia,  181  Pa.  530,  for  the  building  of 
a  reservoir.  In  that  case,  however,  it  was  conceded  by 
the  learned  counsel  for  the  contractors  ](;hat  if  they  had 
undertaken  to  erect  a  reservoir  on  the  site  in  question 
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and  had  been  unable  to  erect  it  because  a  failing  of  the 
foundations  during  the  progress  of  construction  they 
would  not  hare  been  entitled  to  their  money,  and  in  the 
opinion  of  Mr.  Justice  Fbll  it  is  distinctly  pointed  out 
that  the  case  is  not  one  '^of  an  undertaking  absolutely  to 
construct  a  particular  thing,  or  to  construct  a  thing  ac- 
cording to  plans  furnished  by  the  builders,  or  of  a  failure 
because  of  accident  to  the  works  or  the  sinking  of  the 
foundation  on  which  the  structure  was  to  stand.''  We 
are  unable,  therefore,  to  see  how  that  case  has  any  bear- 
ing upon  the  present  one.  It  is  urged  by  the  plaintiffs 
that  the  contract  in  the  present  case  allows  the  owner, 
through  his  architect,  to  make  changes  from  time  to  time 
as  he  may  direct,  and  that  in  that  respect  the  case  is  like 
the  reservoir  case.  If  the  owner  had  directed  changes 
which  affected  the  stability  of  the  building  there  might 
be  some  foundation  for  such  a  claim,  but  no  changes 
whatever  were  directed  and  the  existence  in  the  contract 
of  a  right  to  make  such  changes  which  was  not  exercised 
can  have  no  effect  on  the  result. 

It  was  also  urged  by  plaintiffs  that  the  reservation  of 
a  right  by  the  owner  to  make  tests  of  the  soil  during  the 
progress  of  the  work,  and  the  fact  that  he  did  make  cer- 
tain tests,  indicate  that  the  duty  of  ascertaining  the  suf- 
ficiency of  the  soil  was  thereby  cast  upon  the  owner.  If 
the  owner  had  not  reserved  a  right  to  make  tests  after 
the  foundation  was  dug  he  might  not  have  had  a  right  to 
interfere  with  the  progress  of  the  work  to  do  so,  and  he 
is  much  more  interested  than  the  contractor  would  be  in 
the  character  of  the  soil,  as  the  contractor  is  interested 
only  in  supporting  the  building  until  it  is  finished, 
whereas  the  owner  is  interested  in  its  stability  as  long 
as  it  may  last  We  are  unable  to  see  how  the  fact  that 
the  owner  made  tests  of  the  soil  can  in  any  way  be  held 
to  modify  the  terms  of  the  contract  or  to  relieve  the 
plaintiff  from  its  agreement  to  erect  the  building. 

Verdict  for  plaintiff  for  126,322.17.    The  court  en- 
tered judgment  for  defendant  n.  o.  v.   Plaintiff  appealed. 
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Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  T. 

Seward  Thomson,  of  Thomson  d  Thomson,  with  him 
James  Balph,  for  appellant. 

George  B.  Gordon,  of  Gordon  d  Smith,  for  appellee. 

Opinion  by  Mb.  JusncB  Mbstbbzat,  January  5, 1914 : 

The  facts  of  the  case  with  two  or  three  omissions  hare 
been  clearly  stated  by  the  learned  judge  of  the  court 
beloWy  and  will  be  found  in  the  reporter's  notes.  They 
need  not  be  restated  here. 

This  is  an  action  by  the  contractor  against  the  owner 
to  recover  the  cost  of  tearing  down  and  rebuilding  the 
damaged  part  of  a  building  being  erected  by  the  former 
for  the  latter.  The  amount  is  not  in  dispute.  The  find- 
ing of  the  jury  was  in  favor  of  the  plaintiff  and  under 
the  charge  the  verdict  established  that  the  alleged  defect 
in  the  plans  and  specifications  did  not  cause  the  sinking 
of  the  buildiug;  that  the  plaintiff  used  all  practical 
precautions  to  prevent  water  getting  into  the  founda- 
tion; and  that  the  wall  fell  because  the  soil  on  the 
defendant's  lot  when  excavated  to  the  width  and  depth 
required  by  the  contract  was  not  sufficient  to  sustain  the 
building  to  be  placed  upon  it  The  single  question  here 
is  whether  the  contractor  or  owner  is  responsible  for  the 
loss  resulting  from  the  sinking  of  the  east  wing  of  the 
foundation  wall  caused  by  the  insufficiency  of  the  soil 
to  support  the  building.  The  learned  court  below  held 
the  contractor  responsible,  and  entered  judgment  non 
obstante  veredicto  for  the  defendant.  The  plaintiff  com- 
pany, the  contractor,  took  this  appeal. 

The  learned  court  below  in  reaching  its  conclusion  ap- 
plied the  rule  of  absolute  obligation  on  the  part  of  a 
contractor,  and  held  that  the  contract  was  entire  and 
indivisible,  that  the  contractor  was  required  to  finish 
and  deliver  a  completed  building  to  the  owner,  that  the 
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defect  in  the  soil  which  caused  the  wall  to  fall  did  not 
excuse  the  contractor  from  the  performance  of  the  con- 
tract, and  that  therefore  the  latter  could  not  recover  the 
cost  of  reconstructing  the  damaged  building.  It  is  un- 
doubtedly a  well  established  rule  in  many  jurisdictions 
that  if  one  undertakes  by  an  entire  contract  to  erect  a 
building  for  another  without  stipulating  against  un- 
foreseen contingencies  he  must  perform  his  contract  and 
complete  the  building,  unless  performance  is  rendered 
impossible  by  the  act  of  God,  the  law  or  the  other  party. 
There  is  no  implied  warranty,  it  is  held,  of  the  practi- 
cability or  sufficiency  of  the  plans  or  of  the  sufficiency 
of  the  soil  to  support  the  building  to  be  erected  thereon. 
The  contractor  assumes  the  risk  in  both  instances,  and 
if  an  injury  results  to  the  building  by  the  happening  of 
either  contingency  during  the  progress  of  the  work,  the 
contractor  must  sustain  the  resulting  loss.  Whether  the 
rule  in  question  is  the  law  of  this  State  we  need  not  in- 
quire or  determine,  as  we  are  of  opinion  it  is  not  appli- 
cable to  the  facts  of  this  case. 

The  agreement  between  the  parties  to  this  litigation 
does  not  provide  simply  that  the  contractor  shall  fur- 
nish certain  materials  and  do  certain  work  in  the  con- 
struction of  the  hospital  on  a  certain  lot  of  ground  in 
accordance  with  definite  plans  and  specifications.  He 
was  not  permitted  to  furnish  such  materials  or  do  such 
work  as  he  deemed  a  compliance  with  the  contract  for 
the  erection  of  the  building  nor  could  he  deviate  from 
the  plans  and  specifications  if  he  found  them  defective 
or  insufficient  to  support  the  building  on  the  designated 
lot  of  ground  so  as  to  c(Mnplete  the  building  in  accord- 
auce  with  the  agreement  In  other  words,  while  he  was 
required  to  furnish  all  materials  and  perform  all  the 
work  for  the  erection  of  the  building  as  shown  on  the 
drawings  and  described  in  the  specifications,  the  ma- 
terials were  to  be  furnished  and  the  work  was  to  be  done 
under  the  supervision  and  direction  of  the  architect  who 
was  to  determine  the  true  construction  of  the  drawings 
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and  specifications  and  was  authorised  to  make  such 
changes  in  the  work  as  he  might  consider  desirable.  In 
addition  to  these  stipulations,  the  contract  provides  that 
such  additional  drawings  as  might  be  necessary  should 
be  furnished  by  the  architect  and  the  contractor  should 
conform  to  them;  no  alterations  should  be  made  in  the 
work  except  upon  the  written  order  of  the  architect;  the 
contractor  should  take  down  all  work  condemned  by  the 
architect;  should  the  contractor  refuse  to  properly  per- 
form the  work  the  owners,  on  certificate  of  the  architect^ 
might  dispense  with  the  contractor  and  complete  the 
m'ork  at  his  expense ;  the  building  would  not  be  accepted 
unless  a  final  certificate  was  given  by  the  architect;  the 
workmen  should  be  satisfactory  to  the  architect;  any- 
thing not  expressly  set  forth  in  the  drawings  or  specifi- 
cations but  reasonably  implied  to  make  a  complete  job 
should  be  furnished  and  performed  by  the  contractor, 
but  should  any  error  appear  in  either  of  them  or  the 
work  done,  affecting  the  work  included  in  the  specifica- 
tions, the  contractor  was  required  to  notify  the  architect 
or  make  good  the  damages;  no  work  should  be  altered 
without  a  written  order  of  the  architect;  and  if  required 
by  the  architect  the  contractor  was  to  erect  a  platform 
to  make  soil  tests. 

It  will  be  observed  that  the  architect  employed  by  the 
owner  to  prepare  the  plans  and  specifications  and  to 
supervise  the  construction  of  the  building  had  plenary 
power  and  (Control  over  the  contractor.  His  judgment 
was  final  as  to  the  quality  and  quantity  of  the  material 
and  the  work  authorized,  the  meaning  of  the  plans  and 
specifications,  and  their  sufficiency  for  the  erection  of 
the  building.  He  was  authorized  to  make  any  changes 
in  the  work  he  deemed  desirable,  and  the  owner  could 
discharge  the  contractor  if  he  failed  to  comply  with  the 
architect's  orders  and  complete  the  work  at  the  con- 
tractor's expense.  The  architect  could  likewise  change 
the  plans  and  specifications  at  his  pleasure,  and  the  con- 
tractor was  compelled  to  submit  and  erect  the  building 
yoL.  ocxLin— 33 
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accordingly.    With  such  extensive  power  lodged  with 
the  architect,  we  are  of  opinion  that  the  mle  of  absolute 
liability  of  the  contractor  for  defective  plans  and  speci- 
fications and  insufficiency  of  the  soil  to  support  the 
building  is  not  applicable  under  the  circumstances  of! 
this  case.    The  specifications  clearly  contemplated  that 
soil  tests  would  be  made  by  the  architect,  and  for  the 
manifest  purpose  to  enable  him  to  determine  the  suffi- 
ciency of  the  soil  to  sustain  the  building  on  the  founda- 
tion with  the  footings  required  by  the  specifications  and 
drawings.    The  tests  were  only  to  be  made  if  required  by 
the  architect    The  contractor  was  without  authority  to 
make  them,  and  had  he  made  them  and  discovered  that 
the  soil  would  not  support  the  building,  his  contract 
prohibited  him  from  making  the  necessary  changes  in 
the  width  or  depth  of  the  footings  to  insure  a  proper 
foundation.     The  footings  provided  in  the  drawings 
might  have  been  sufficient  to  support  the  building  in 
other  soil,  but  they  were  entirely  insufficient  to  sustain 
it  on  the  lot  selected  by  the  owner  for  the  construction 
of  the  building.    It  was,  therefore,  the  duty  of  the  archi* 
tect  under  the  authority  expressly  conferred  by  the 
contract  to  make  the  proper  soil  tests,  and  if  he  dis- 
covered that  the  soil  would  not  support  the  building  he 
should  have  made  the  necessary  changes  in  the  width 
and.  depth  of  the  footings.    Failing  in  the  performance 
of  this  dioty,  he  and  not  the  contractor  is  chargeable 
with  the  resulting  consequences.    T^e  architect,  how- 
ever^ did  make  certain  tests  of  the  soil  and,  as  he  testi- 
fied, they  ^'were  made  for  the  purpose  of  satisfying  your* 
delf  (himself)  as  to  whether  or  not  the  building  could 
be  safely  put  upon  the  clay.''    He  decided  it  could  and 
dedined'  to  permit  any  change  to  be  made,  notwithstand- 
ing the  contractor's  general  superintendent  and  8upe^ 
intendent  in  immediate  charge  of  the  work  both  called 
his  attenticm  to  the  condition  of  the  soil  and  suggested 
that  the  footing  course  should  be  widened.     Had  be 
ordered  the  change  suggested  or  any  ot^er  change  soft- 
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cient  to  secure  safety  to  the  bnildijEig,  the  contractor, 
under  an  express  stipulation  in  the  agreement,  would 
have  been  compelled  to  obey  and  to  make  the  change. 
On  the  other  hand,  if  the  contractor  had  made  the* 
change  without  the  express  direction  of  the  architect,  it 
would  have  been  a  departure  from  the  specifications  and 
drawings  which  would  hare  prevented  a  recovery  by  the 
contractor  of  any  part  of  the  contract  price. 

We  regard  this  case  as  ruled  by  the  doctrine  of  Filbert 
V.  Philadelphia,  181  Pa.  530,  and  cognate  cases.  It  will 
be  observed  in  the  official  report  of  the  Filbert  case  that 
counsel  cited  the  cases  relied  on  by  the  court  below  and 
the  appellee  here,  and  they  were,  therefore,  necessarily 
considered  in  deciding  that  case.  What  differentiates 
these  cases  from  those  in  which  the  doctrine  of  absolute 
liability  of  the  contractor  is  imposed  is  the  authority  of 
the  architect  or  superintendent  in  charge  to  make 
changes  in  the  drawings  and  specifications  at  his  discre- 
tion, to  supervise  and  direct  the  work,  and  to  compel 
obedience  by  the  contractor  to  any  order  the  architect  or 
superintendent  may  make  concerning  the  drawings, 
specifications  or  work.  Speaking  of  the  effect  of  such 
authority,  exercised  in  that  case  by  the  department  of 
public  works  of  the  city,  the  present  Chief  Justice,  de- 
livering the  opinion  in  the  Filbert  Case,  said  (p.  545) : 
^It  was  not  at  any  time  a  fixed  and  certain  contract,  as 
the  city  through  her  officials  could  make  any  changes 
which  were  deemed  necessary,  and  the  contractors  Were 

bound  to  build  as  directed The  contractors  were 

given  no  discretion.  Every  line  was  drawn,  every  grade 
was  fixed  and  every  detail  was  provided  for  by  the  city. 
If  the  contractors  had  thought  it  wise  to  depart  from  the 
plans,  and  had  done  so  and  built  a  better  reservoir,  they 
could  have  recovered  nothing.  There  would  have  been 
a  deliberate  and  wilful  departure  from  the  terms  of  the 
contract  which  would  have  defeated  their  entire  claim 
for  the  price.  We  cannot  conclude  that,  under  an  agree- 
ment which  mi^t  be  changed  from  time  to  time,  and  iti 
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which  the  only  certain  thing  was  that  materials  should  be 
furnished  and  work  performed  'in  strict  and  exact  ac- 
cordance with  plans  and  specifications'  prepared  or  to 
be  prepared  thereafter  by  the  city,  it  was  intended  that 
the  contractors  should  do  more  than  make  a  reservoir 
complete  and  perfect  according  to  the  plans  and  specifi- 
cations furnished." 

It  is  manifest  that  the  soil  where  the  structure  was 
being  erected  was  insufficient  to  support  the  building, 
and  that  it  was  impossible  to  erect  a  substantial  build- 
ing there  on  the  foundation  supported  by  the  footings 
provided  in  the  drawings.  This  appears  from  the  fact 
that  the  building  fell  and  was  reconstructed  on  a  founda- 
tion having  footings  of  double  the  size  and  extending 
through  the  clay  a  distance  of  four  feet  beyond  the  depth 
of  the  original  footings.  The  rule  of  impossibility  of 
completion  for  which  the  contractor  is  not  resix>nsible 
may,  therefore,  be  properly  invoked  here  as  it  was  in 
Murphy  v.  National  Bank,  184  Pa.  208.  In  that  case 
the  owner,  as  here,  invoked  the  rule  of  absolute  liability 
of  the  contractor  for  defective  plans,  and  in  holding  that 
it  was  not  applicable  to  the  facts  of  that  case  this  court, 
speaking  through  Mr.  Justice  Orbbn,  said  (p.  217) : 
'^There  is  perhaps  another  reason  why  the  rule  invoked 
for  the  defendano  is  inapplicable.  It  has  an  exception 
if  the  work  to  be  done  is  absolutely  impossible.  Upon 
the  theory  that  the  arches  fell  out  because  of  the  weak- 
ness and  insufficiency  of  the  iron  work  to  support  them, 
it  is  manifest  that  if  the  arches  were  replaced  with  the 
same  material  and  with  the  same  iron  work,  they  would 
simply  fall  out  again,  and  would  continue  doing  this  as 
often  as  the  work  was  repeated.  Hence  if  the  plans  and 
specifications  were  strictly  followed,  as  it  is  contended 
they  should  be,  it  would  simply  result  that  the  building 
never  could  be  finished,  in  accordance  with  them,  and 
the  case  would  be  within  the  exception  of  impossibility." 

The  provision  in  the  specifications  that  the  c<mtractor 
shall  examine  the  plans  and  specifications  before  signing 
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the  contract,  and  that  anything  to  which  he  does  not 
object  he  guarantees  as  being  approved  by  him  cannot 
defeat  a  recovery  in  this  action.  Conceding  the  pro- 
vision to  be  a  guarantee  of  the  plans  and  specifications, 
the  building  did  not  fall  by  reason  of  any  defects  in 
them,  as  found  by  the  jury,  but  because  the  soil  was  not 
sufficient  to  support  the  building.  The  contractor  could 
not  reasonably  be  expected  to  know  or  discover  the 
defect  in  the  soil,  and,  as  we  have  held,  was  not  respon- 
sible under  the  facts  of  the  case,  for  the  condition  of  the 
soil  which  was  not  guaranteed  by  the  provision  of  the 
specifications  in  question.  But  however  this  may  be, 
this  clause  of  the  specifications  should  be  strictly  con- 
strued in  view  of  the  fact  that  the  contract  confers 
authority  on  the  architect  to  change  and  alter  the  origi- 
nal plans  and  specifications  as  he  may  think  desirable. 
He  was  employed  by  the  owner  and  was  in  charge  of  the 
work  as  his  representative  with  absolute  power  to  make 
any  changes  he  deemed  proper.  If  the  construction  put 
upon  the  clause  by  the  appellee  be  correct,  it  makes  the 
contractor  a  guarantor  not  only  of  the  original  plans 
and  specifications,  but  also  of  every  change  the  archi* 
tect  may  make  in  them,  and,  therefore,  in  effect,  of  the 
competency  of  the  architect  himself,  the  owner's  em- 
ployee. The  only  limitation  upon  his  authority  in  this 
respect  is  that  the  changes  shall  be  consistent  with  the 
purpose  and  intention  of  the  original  drawings  and 
specifications,  and  of  this  the  architect  himself  is  to  be 
the  sole  judge.  We  do  not  believe  that  such  was  the 
intention  of  the  parties,  and,  therefore,  are  not  disposed 
to  put  that  construction  on  the  clause  in  question.  We 
agree  with  the  appellant  that  the  guarantee  was  in- 
tended to  apply  to  the  work,  and  as  thus  construed  the 
clause  will  harmonize  with  the  other  provisions  of  the 
contract,  and  carry  out  the  manifest  intention  of  the 
parties  as  well  as  prevent  the  absurd  result  of  penaliz- 
ing the  contractor  for  defective  plans  and  specifications 
which  the  jury  found  were  not  faulty. 
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We  are  of  opinion  that  the  learned  court  below  erred 
in  entering  judgment  for  the  defendant  non  obstante 
veredicto,  and  that  judgment  should  have  been  entered 
on  the  yerdict  for  the  plaintiff. 

The  judgment  ia  reversed,  and  judgment  is  now  en- 
tered on  the  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant 


Ford,  AppeUant,  v.  Hubbard  &  Company. 

Negligence — Maeier  and  eervant  —  Conirihuiorif  negligence  — 
Workman  oiling  machtno—Aheence  of  guard  on  cog  wheele — Judg- 
ment non  oheianie — Act  of  May  2, 1905,  P.  L.  S6i. 

In  an  action  by  an  employee  against  his  emplc^er  for  injuries 
received  while  engaged  in  oiling  a  roller  shearing  machine,  which 
was  nnder  his  immediate  direction,  through  having  his  sleeve 
caught  in  cog  wheels,  with  the  result  that  his  hand  was  drawn  into 
the  machine,  it  appeared  that  the  plaintiff  at  the  time  of  the  acci- 
dent was  thirty-six  years  old  and  that  he  had  operated  the  machine 
at  which  he  was  injured  for  six  years  immediately  preceding  the 
accident  During  the  last  two  years  the  machine  had  been  supplied 
with  a  wooden  box  guard  which  enclosed  the  cogs,  the  guard  being 
a  box  cover  fitting  over  the  cogs  and  readily  lifted  off  or  on,  with 
an  unfastened  top  which  could  be  removed  when  oiling  was  re- 
quired. A  short  time  before  the  accident  the  defendant  con^Muiy 
moved  part  of  its  machineiy,  including  the  shearer,  into  a  new 
plant.  The  plaintiff  was  entrusted  with  the  duty  of  supervising 
the  moving  and  installing  of  his  own  machine  in  the  new  plant 
He  put  the  machine  in  the  place  provided,  upon  a  foundation  which 
he  himself  had  prepared,  but  did  not  put  in  place  the  guard,  thouc^ 
it  had  been  carried  over  to  the  new  plant,  giving  as  a  reason  that 
he  did  not  think  it  would  fit  the  machine  on  its  new  foundation. 
He  testified  that  he  expressed  this  opinion  to  the  superintendent, 
who  told  him  that  he  would  get  him  a  steel  guard.  l%e  plaintiff  oon- 
tinued  to  work  at  the  machine  for  ten  days  thereafter  without  at* 
tempting  to  adjust  the  guard  to  the  machine,  which  could  have 
been  done  by  sawing  off  a  few  inches  from  the  sides  resting  <m  the 
foundation.  The  juiy  found  a  verdict  for  the  plaintiff.  Held,  that 
judgment  non  obstante  veredicto  was  properly  entered  for  tiie 
defendant 
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Ar^ed  November  4,  1913.  Appeal,  No.  247,  Oct  T. 
1913,  by  plaintiff,  from  judgment  of  0.  P.  Allegheny  Co. 
May  T.,  1911,  No.  672,  for  defendant  n<m  obstante  vere 
dicto  in  the  case  of  Michael  Ford  y.  Hubbard  &  Com 
pany,  a  corporation.  Before  Fbll,  C.  J.,  BaowN,  Mbs 
TRBZAT,  PoTTBB  and  Stbwart,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Macfarlanb,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |3,000.  Judgment  was  subse- 
quently entered  for  the  defendant  non  obstante  vere- 
dicto.   Plaintiff  appealed. 

Error  assigned  was  in  entering  judgment  for  the  de- 
fendant non  obstante  veredicto. 

Walter  P.  Rainbow,  with  him  Thos.  M.  and  Rody  P. 
Marshall,  for  appellant 

TF.  8.  Dalzell,  of  Dalzell,  Fisher  d  Hawkins,  for  ap- 
pellee. 

Opinion  bt  Mb.  Justice  Stbwabt,  January  5, 1914 : 
The  plaintiff,  a  workman  in  the  employ  of  the  defend- 
ant company,  was  injured  while  engaged  in  oiling  a 
roller  shearing  machine  which  was  under  his  immediate 
direction.  His  sleeve  caught  in  the  cogwheels  with  the 
result  that  his  hand  was  drawn  into  the  machine  and  he 
was  seriously  maimed.  The  action  was  brought  to  re- 
cover damages,  and  the  negligence  alleged  was  failure 
of  the  defendant  company  to  comply  with  the  Act  of  May 
2,  1905,  P.  L.  352,  requiring  that  machines  such  as  this 
should  be  properly  guarded.  Plaintiff  at  the  time  of  the 
accident  was  thirty-six  years  old,  and  he  had  operated 
the  machine  at  which  he  was  injured  for  six  years  imme- 
diately preceding  the  accident  During  the  last  two 
^ears  the  machine  had  been  supplied  with  a  wooden  box 
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guard  which  enclosed  the  cogs.  This  guard  was  nothing 
more  than  a  box  cover  which  fitted  over  the  cogs,  readily 
lifted  off  or  on,  with  an  unfastened  top  which  could  be 
removed  when  oiling  was  required.  Its  sufficiency  for 
the  purpose  it  was  used  was  not  questioned.  A  short 
time  before  the  accident  the  defendant  c<mipany  moved 
part  of  its  machinery^  including  the  shearer  at  which 
plaintiff  worked,  into  a  new  plant  nearby.  To  the  plain- 
tiff was  committed  the  duty  of  supervising  the  moving 
and  installing  of  his  own  machine  in  the  new  plant.  He 
put  the  machine  in  the  place  provided,  upon  a  founda- 
tion which  he  himself  had  prepared.  He  did  not,  how- 
ever, put  in  place  the  guard  which  belonged  to  the 
machine,  though  it  as  well  had  been  carried  over  to  the 
new  plant,  and  was  there  in  the  shop  with  him.  The 
reason  he  gave  for  not  using  it  was  that  it  had  been  made 
for  the  machine  when  the  latter  rested  on  a  concrete 
foundation,  and  he  was  of  opinion  that  it  would  not  fit 
the  machine  now  that  it  rested  on  a  foundation  of  tim- 
ber. He  made  no  effort  to  adjust  it,  but  expressed  this 
opinion  to  the  superintendent,  who,  as  he  says,  told  him 
that  he  would  get  him  a  steel  guard.  Trusting,  he  says, 
in  the  promise  of  a  new  steel  guard  he  continued  to  work 
at  the  machine  for  ten  days  thereafter  without  attempt- 
ing to  adjust  it  to  the  machine.  All  that  was  required 
to  adjust  the  guard  to  the  machine  in  its  new  place  was 
to  saw  off  a  few  inches  from  the  sides  resting  on  the 
foundation,  a  work  which  required  neither  skill  nor 
training,  and  which  any  one  qualified  to  install  and  op- 
erate such  a  machine  could  readily  do.  Instead  of  mak- 
ing this  change  in  the  cover,  he  chose  to  be  indifferent 
about  the  cover,  and  ran  his  machine  unguarded  until  he 
met  with  his  injury.  Here  was  an  experienced  man,  of 
mature  years,  perfectly  familiar  with  the  machine  he 
was  working  on,  with  full  knowledge  of  the  danger  that 
attended  its  running,  furnished  with  a  guard  which  had 
been  for  two  years  entirely  adequate  for  his  protection, 
and  which  now  needed  to  have  a  few  inches  sawed  off 
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to  adjust  it  to  the  new  place,  preferring  to  run  the  ma- 
chine without  guard  ratiier  than  take  the  trouble,  slight 
as  it  would  have  been,  to  replace  the  guard  that  was 
ready  at  his  hand.  The  remark  of  the  superintendent 
that  he  would  get  him  a  steel  guard  was  not  a  direction 
that  he  should  operate  the  machine  meanwhile  without 
the  wooden  guard  with  which  he  had  been  supplied ;  and 
nothing  in  the  remark  could  be  understood  as  meaning 
that  plaintiff  was  not  to  adjust  the  wooden  guard  to  meet 
changed  conditions.  Certainly  the  man  who  was  ca- 
pable of  doing  what  was  required  to  dislocate  the  ma- 
chine from  its  original  setting,  and  establish  it  upon  a 
new  foundation,  the  work  of  his  own  hands,  in  the  new 
plants  was  equal  to  the  work  of  sawing  off  three  inches 
from  the  lower  part  of  the  guard  to  restore  it  to  the 
machine^  since  the  uncontradicted  eyidence  shows  that 
what  he  failed  to  do  in  this  respect  was  afterwards  done 
without  the  slightest  difficulty  by  the  man  who  was  his 
assistant  at  the  machine,  and  who  after  the  injury  suc- 
ceeded in  his  place.  It  was  a  clear  case  of  neglect  on  the 
part  of  the  plaintiff  to  use  the  guard  with  which  he  had 
been  furnished.  The  appeal  is  from  a  judgment  non 
obstante.  The  assignments  of  error  are  overruled  and 
the  judgment  is  affirmed. 


Quinn  v.  Pittsburgh,  Appellant. 

Negligence — MunicipalUies — Bridges — Evidence — Harmless  er- 
ror — Infant — Parent — Coniriiuiory  negligence. 

1.  In  an  action  of  trespass  brought  by  a  mother,  and  her  infant 
daughter,  to  recover  damages  for  personal  injuries  sustained  by 
the  infant  in  consequence  of  a  fall  caused  by  defects  in  the  railing 
oi  a  foot  bridge  against  which  the  child  had  leaned,  where  it  ap- 
peared that  the  bridge  was  within  the  city  limits  and  connected 
two  city  streets ;  that  it  had  been  used  by  the  public  for  more  than 
twelre  years  and  that  it  had  been  rebuilt  by  the  city  shortly  after 
the  accident,  the  admission  of  testimony  that  certain  work  upon 
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and  about  the  bridge  had  been  done  by  workmen  in  white  nnif  orms, 
who  were  described  by  the  witness  as  'Sriiite  wings,^  in  order  to 
show  control  of  the  bridge  by  the  city  was  not  ground  for  rerersal 
where  there  was  other  eridence  to  establish  a  prima  facia  case  for 
the  plaintiff  and  this  eridence  was  not  contradicted  by  the  de- 
fendant 

S.  The  court  made  no  error  in  such  case  in  refusing  to  instruct 
the  jury  that  the  mother  was  guilty  of  contributory  negligence  in 
permitting  the  child  to  cross  the  bridge,  where  it  appeared  that  the 
child  had  been  sent  on  an  errand  l^  the  mother  in  the  performance 
of  which  the  accident  happened;  that  the  mother  stated  that 
though  she  had  known  that  the  floor  of  the  bridge  was  in  need  of 
repair,  she  had  obserred  nothing  with  respect  to  the  railing  and 
where  there  was  nothing  in  the  case  to  bring  home  to  the  knowl- 
edge of  the  mother  the  defect  which  caused  the  accid^it. 

Datnagei — Iiem$  of  iamage — Panni  and  chUd^Losa  of  eam- 
pmniomhip-^hargo  io  jury. 

8.  The  right  to  recover  for  loss  of  companionship  is  confined  to 
eases  where  a  husband  sues  for  injuries  to  his  wife;  the  law  does 
not  reoognijce  loss  of  companionship  as  an  element  of  damage  in 
any  other  relation. 

Argued  Not.  4, 1913.  Appeal  Nob.  260  and  261,  Oct 
T.,  1913,  by  defendant,  from  judgments  of  C.  P.  Alle- 
gheny Co.,  March  T.,  1911,  No.  727,  on  separate  yerdicta 
for  plaintiffs  in  case  of  Cora  T.  Quinn,  a  minor,  by  her 
mother  and  next  friend,  Margaret  T.  Qninn,  and  Mar^ 
garet  T.  Quinn  in  her  own  right,  t.  City  of  Pittsburgh. 
Before  Fell,  C.  J.,  Brown,  Mbstbbzat,  Pottbr  and 
Stbwart,  J  J.   Affirmed  in  No.  260 ;  reversed  in  No.  251« 

Trespass  to  recover  damages  for  personal  injuriee. 
Before  Evans,  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Verdict  for  Cora  T.  Quinn  for  $6,000,  and  for  Marga- 
ret T.  Quinn  in  her  own  right  for  f887.66,  and  judgment 
thereon.    Defendant  appealed. 

Etrori  Msigned  are  explained  in  the  opinion  of  tlM 
Supreme  Court 
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H4jtrry  Diamond,  with  him  Charles  A.  O^Brien,  for  ap- 
pellant. 

Ernest  C.  Irwin,  with  him  T.  Chalmers  Duff,  for  ap- 
pellee. 

Opinion  by  Mb.  Justiob  Stbwabt,  January  5, 1914 : 
These  two  cases,  one  for  a  reeoyery  of  damages  by  a 
minor  child  through  a  next  of  kin,  and  one  by  the  mother 
of  the  child  in  her  own  right,  were  tried  as  one,  but  are 
to  be  separately  considered  in  view  of  the  assignments 
of  error.  Cora  T.  Quinn,  a  young  girl  ten  years  of  age 
in  walking  across  a  foot  bridge  in  the  City  of  Pittsburgh, 
about  eighty  feet  in  length,  stopped  to  speak  to  an  ac- 
quaintance whom  she  met.  While  thus  engaged  she 
leaned  against  the  wooden  railing  of  the  bridge.  The 
railing  gave  way,  with  the  result  that  she  fell  from  the 
bridge  a  distance  of  from  twelve  to  fourteen  feet  and  was 
seriously  injured.  The  negligence  charged  was  failure 
on  the  part  of  the  cily  to  keep  the  foot  bridge  in  reason- 
able repair.  Separate  verdicts  were  rendered  in  favor 
of  the  respective  plaintiffs.  The  errors  assigned,  com- 
mon to  both  cases,  are,  first,  admission  of  certain  evi- 
dence, and  second,  refusal  to  direct  verdicts  for  the 
defendant.  The  evidence  objected  to  is  that  which  was 
offered  with  a  view  to  establish  the  city's  responsibility 
in  connection  with  the  maintenance  of  the  bridge.  It 
was  in  evidence  that  the  foot  bridge  was  within  the  cily 
Umits;  that  it  connected  two  of  the  city  streets,  Frank- 
Un  and  Chartiers ;  that  it  had  been  used  by  the  public  in 
going  from  Chartiers,  where  the  plaintiffs  resided,  to 
McEees  Bocks,  for  a  dozen  years  or  more,  and  that  it 
had  been  rebuilt  by  the  city  within  a  few  months  after 
the  accident  happened.  The  particular  evidence  which 
is  the  subject  of  the  assignment  is  the  testimony  ottered 
and  admitted  to  the  effect,  that  before  the  accident  cer- 
tain work  upon  and  about  the  bridge  had  been  done  by 
workmen  described  by  the  witness  as  ^^white  wings.'' 


Digitized  by 


Google 


524  QUINN  V.  PITTSBUEGH,  Appellant. 

Opinion  of  the  Court  [34S  Pa. 

The  objection  urged  was  that  it  did  not  follow,  becanie 
of  this  designatioii,  that  these  workmen  were  in  the 
employment  of  the  city.  In  yiew  of  the  other  evidence 
in  the  case  to  which  we  haye  referred,  and  the  unques- 
tionable sufficiency  of  that  evidence  in  itself  to  establish 
a  prima  facie  case  for  the  plaintiffs  on  the  point  raised, 
and  in  yiew  of  the  further  fact  that  against  this  prima 
facie  case  appellant  offered  nothing,  any  discussion  of 
the  assignment  would  be  most  unprofitable.  It  is  over- 
ruled. 

In  what  we  haye  said  as  to  the  first  assignment  we 
haye  made  sufficient  answer  to  the  second,  for  this  latter 
rests  on  nothing  but  alleged  insufficiency  of  the  eyidenoe 
to  establish  responsibility  in  the  city  for  the  repair  of 
the  bridge. 

The  third  assignment  has  regard  to  the  claim  made 
by  the  mother,  (Appeal,  No.  251,  October  Term,  1913) 
and  complains  of  the  court's  refusal  to  giye  binding  in- 
structions for  the  defendant  on  the  ground  of  the  moth- 
er's contributory  negligence  in  permitting  the  little  girl 
to  attempt  to  cross  the  bridge.  The  child  had  been  sent 
on  an  errand  by  the  mother,  and  it  was  while  so  engaged 
that  the  accident  happened.  The  mother's  testimony 
was  that  while  she  had  known  that  the  floor  of  the  bridge 
was  in  need  of  rejmir,  she  had  obseryed  nothing  with 
respect  to  the  railing.  There  was  nothing  in  the  case 
to  bring  home  to  her  knowledge  of  the  defect  which 
caused  the  accident    This  assignment  is  oyermled. 

The  last  assignment  discloses  technical  error.  In  in- 
structing  the  jury  as  to  the  items  of  damage  to  be  con- 
sidered, the  learned  trial  judge  charged  as  follows: 

^^She  (the  mother)  is  entitled  to  them  (seryices)  for 
that  period  between  the  age  of  the  child  at  the  date  of 
the  injury  and  twenty-one  years  to  recoyer  any  loss 
which  she  may  sustain  because  of  an  injured  earning 
power  on  the  part  of  the  child, — ^you  haye  a  right  to  con- 
sider in  passing  upon  that  question  the  duties  which  the 
child  would  perform  about  the  household,  the  assistance 


Digitized  by 


Google 


QUINN  V.  PITTSBURGH,  Appellant  525 

1914.]  Opinion  of  the  Oourt 

which  Khe  would  giye  to  her  mother^  the  companionship 
which  she  would  give  her  mother,  because  all  these  are 
included  in  a  general  term  which  we  designate  as  ^eam* 
ing  powers.' " 

The  right  to  recover  for  loss  of  companionship  is  con* 
fined  to  cases  where  a  husband  sues  for  injuries  to  his 
wife*  The  law  does  not  recognize  loss  of  companionship 
as  an  element  of  damage  in  any  other  relation.  The  ver- 
dict rendered  in  favor  of  the  mother  was  for  |887.55.  It 
is  impossible  to  know  how  much,  if  any,  of  this  sum  was 
allowed  for  loss  of  companionship.  It  is  enough  to 
know  that  the  jury  was  instructed  to  consider  it  as  an 
element  in  determining  what  compensation  to  give  for 
loss  of  earning  power.  This  was  error,  and  calls  for  a 
reversaL  The  judgment  in  favor  of  Cora  T.  Quinn  in 
No.  250,  October  Term,  1913,  is  affirmed.  The  judgment 
in  favor  of  Margaret  T.  Quinn,  No.  251,  October  Term, 
1913,  is  reversed  with  a  venire  facias  de  novo. 


Gross  V.  Pittsburgh,  Appellant. 

Negligence — Municipalities— City  etreete — Accumulation  of  ice 
— Constructive  notice — Pedestrians — Contributory  negligence. 

In  an  action  against  a  city  to  recoTcr  damages  for  personal  in- 
juries sustained  by  plaintiff  through  falling  upon  an  icy  pavement 
on  a  city  street  on  the  afternoon  of  a  December  day,  it  appeared 
from  the  testimony  that  at  the  point  where  plaintiff  fell  there  were 
ridges  of  ice  extending  across  the  paying  varying  from  two  to 
four  inches  in  thickness,  covered  by  an  inch  or  more  of  snow. 
There  was  evidence  in  the  case,  that  because  of  the  broken  spout 
on  a  building  in  front  of  which  the  plaintiff  fell  ice  had  been 
accumulating  on  the  pavement  at  different  times  throughout  the 
winter,  and  several  witnesses  testified  to  having  seen  the  pavement 
in  such  condition  at  various  times  during  the  season  before  the 
accident,  one  of  them  testii^ring  to  this  condition  as  existing  on  the 
day  before.  Held,  that  whether  or  not  the  city  was  chargeable  with 
constructive  notice  of  the  obstruction  was  a  question  for  the  jury, 
MB  was  also  the  question  of  plaintiff's  contributory  negligence  and 
that  a  verdict  for  llie  plaintiff  should  be  sustained. 
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Statement  of  Facts— Opinion  of  the  Court  [242Fa. 
Argued  November  4^  1913.  Appeal,  No.  252^  Oct 
T.y  1913^  by  defendant^  from  judgment  of  G.  P.  Alle- 
gheny Ck>.y  May  T.,  1911,  No.  264,  for  plaintiff  in  case  of 
Emma  Orosa  v.  Ciiy  of  Pittsburgh.  Before  Fill,  C.  J., 
Brown,  Mbstbbzat,  Potter  and  Stbwart,  JJ.  Af- 
firmed. 

Trespass  to  rcicover  damages  for  personal  injuries. 
Before  Evans,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |2,500,  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  refusing  binding  instructions 
for  the  defendant  and  in  refusing  to  enter  judgment  for 
the  defendant  non  obstante  veredicto. 

Harry  Diamond,  with  him  Charles  A.  (ySrien,  for  ap- 
pellant 

James  M,  Clark,  for  appellee. 

Opinion  by  Mr.  Justice  Stewart,  January  5, 1914 : 
The  plaintiff  sustained  her  injuries  by  falling  upon  an 
icy  pavement  in  the  City  of  Pittsburgh,  on  the  afternoon 
of  a  December  day.  Charging  the  city  with  n^ligence 
in  permitting  the  ice  to  accumulate  and  remain  upon  the 
pavement,  and  attributing  her  injuries  to  this  circum- 
stance, she  brought  her  action  for  damages  and  riecov- 
ered  a  verdict  of  |2,500.00.  A  motion  for  judgment  non 
obstante  was  refused,  and  judgment  on  the  verdict  was 
ordered;  The  appeal  denies  the  right  of  recovery,  £rst, 
because  the  evidence  does  not  show  the  cause  of  the  acci- 
dent; second,  because  it  does  not  show  a  dangerous  con- 
dition of  the  pavement  for  a  length  of  time  sufficient  to 
charge  the  city  with  constructive  notice;  and  third, 
contributory  negligence  on  the  part  of  the  plaintiff. 
With  respect  to  the  flrst^  it  is  sufficient  to  say  tintt  whfle 
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the  testimony  of  the  plaintiff  herself  discloses  but  little 
with  respect  to  the  conditions  on  the  payement  where 
she  fell,  except  that  she  slipped  on  ice,  it  clearly  appears 
from  the  testimony  of  other  witnesses,  that  at  the  point 
where  she  fell  there  were  ridges  of  ice  extending  across 
the  payement,  yarying  from  two  to  f onr  inches  in  thick- 
ness, coyered  by  an  inch  or  more  of  snow.  The  plaintiff 
made  no  examination  of  the  payement  to  discoyer  the 
canse  of  her  fall  because  of  her  suffering  which  ensued ; 
but  the  testimony  of  the  other  witnesses  left  it  quite 
clear  enough  for  submission  to  the  jury,  that  the  proxi* 
mate  cause  of  her  injury  was  the  icy  uneyenness  of  the 
payement.  As  to  the  second,  there  was  eyidence  in  the 
case  that,  because  of  a  broken  spout  on  the  building  in 
front  of  which  the  plaintiff  fell,  ice  had  been  accumu- 
lating on  the  payement  at  different  times  throughout  the 
winter.  One  witness  who  had  occasion  to  trayel  the 
street  daily  testified  that  in  the  condition  the  payement 
was  in,  because  of  this  ice  which  extended  clear  across 
the  payement,  "it  was  a  menace  all  the  time.^'  This  wit- 
ness further  testified  that  he  had  obseryed  it  the  day 
before  the  accident  occurred  and  had  called  attention  to 
the  dangerous  condition.  Other  witnesses  testified  to 
haying  seen  it  at  yarious  times  during  the  season,  before 
the,  accident,  when  it  was  in  like  condition.  One  of  them, 
accustomed  to  walk  this  particular  street,  testified  that 
he  had  ayoided  using  that  side  of  it  because  of  the  ice 
obstruction  which  he  knew  was  there  at  the  point  where 
the  plaintiff  fell.  Another  who  also  used  the  street;  tes- 
tified, that  he  had  obseryed  what  he  called  the  hump  of 
ice  on  the  payement  for  about  a  month  before  the  acci- 
dent; that, 

^sometimes  it  would  go  away  a  little,  a  little  of  it 
would  go  away  from  the  top  wheneyer  it  began  to  thaw' 
out,  but  most  of  the  time  that  spot  was  still  lying  there, 
no  matter  if  it  was  snowing  or  not,  or  thawing  or  not^ 
that  that  ice  was  still  there." 

^e  also  testified  that  he  had  once  fallen  on  it  himsell 
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With  such  evidence  in  the  case^  whether  or  not  the  city 
was  chargeable  with  constructiye  notice  of  the  obatmc- 
tion,  was  a  question  for  the  jury.  So  too  was  the  ques- 
tion of  plaintiiFs  contributory  negligence.  The  trial 
judge  would  not  have  been  justified  in  holding  as  matter 
of  law  that  plaintiff  was  wanting  in  due  care  under  the 
condition  existing^  and  that  by  her  own  negligence  she 
had  contributed  to  her  injury.  The  case  was  well  tried, 
and  the  jury  were  carefully  instructed  with  respect  to 
the  several  questions  that  arose,  in  an  unexceptionable 
charge.  The  assignments  of  error  are  overruled  and  the 
judgment  is  affirmed. 


Beilly,  Appellant,  v.  Bodef  Sholem  Congregation. 

Contracts — Building  contracts — Arbitration  clause — Architect  as 
arhUrator — Matters  affecting  architects  themselves — Questions  for 
the  jwy — Evidence. 

1.  The  partieB  to  a  buildin^r  or  construction  contract  may  lesally 
proride  therein  that  disputea  arising  out  of  the  contract  shall  be 
submitted  for  decision  to  the  architect  or  engineer  and  that  inB 
conclusion  or  judgment  shall  be  a  final  adjudication  of  the  ques- 
tions submitted. 

2.  Arbitration  clauses  in  building  contracts,  however,  refer  to 
questions  arising  between  the  contractors  and  owners  and  not  to 
questions  that  concern  the  performance  of  duties  by  the  architecti 
themselyes.  If  questions  arise  between  the  contracting  parties  not 
included  in  the  arbitration  clauses,  or  if  the  questions  raised  relate 
to  failure  or  dereliction  in  the  perfonnance  of  duties  by  the  archi- 
tects themselyes,  the  right  to  have  these  matters  passed  upon  hj  a 
jury  cannot  be  denied  upon  the  ground  of  failure  to  arbitrate. 

3.  In  an  action  by  a  contractor  against  an  owner  upon  a  build- 
ing contract,  it  appeared  that  the  contract  contained  an  embracing 
arbitration  clause  whereby  practically  all  disputes  were  to  be  re- 
ferred to  the  architects.  The  plaintiff  made  out  a  prinuuf ade  case 
for  recorery  which  was  met  in  part  by  the  defendant's  introducing 
an  award  of  the  architects  under  the  arbitration  clause  charging 
the  plaintiff  with  delay  in  completion  of  the  work  in  the  sum  of 
$12,000.    The  court  below  admitted  the  award  of  the  an^teets  in 
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eridenoe  and  excluded  an  ofPer  by  plaintiff  to  show  that  the  delay^ 
in  oon^leting  the  building  was  chargeable  chiefly  to  the  delay  of 
the  architects  in  furnishing  certain  necessary  detailed  drawings. 
Held,  (1)  that  the  award  of  the  architects  was  properly  admitted 
in  evidence,  and  (2)  that  the  court  committed  error  in  excluding 
the  plaintiff's  offer  to  show  that  the  delay  was  the  fault  of  the 
arehitects. 

Argued  November  4^  1913.  Appeal^  No.  119^  Oct  T.^ 
1913,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
Dec.  T.,  1908,  No.  1018,  for  plaintiflf  in  caae  of  Thomas 
Beilly  y.  Bodef  Sholem  Congregation.  Before  Fsll^  C. 
J.,  Brown,  Mbstrbzat,  Potter  and  Stbwart,  JJ.  Be- 
yersed. 

Assumpsit  on  building  contract.   Before  Evans,  J. 
The  opinion  of  the  Supreme  Court  states  the  case. 
Verdict  for  plaintiff  for  15,161.71,  and  judgment 
thereon.    Plaintiff  appealed. 

Errors  assigned  were  in  admitting  certain  eyidence  of- 
fered by  the  defendant  and  in  refusing  to  admit  certain 
evidence  offered  by  the  plaintiff,  referred  to  in  the  opin- 
ion of  the  Supreme  Court. 

John  8.  Ferguson,  with  him  A.  V.  D.  Watterson,  for 
appellant 

William  B.  Rodgers,  with  him  Joseph  Stadtfeld,  for 
appellee. 

Opinion  by  Mr.  Justich  Potter,  January  6, 1914 : 
In  this  action  of  assumpsit  the  plaintiff  sought  to  re- 
cover the  balance  due  him  from  the  defendant  upon  a 
contract  for  the  erection  of  a  synagogue.  In  his  state- 
ment of  claim  the  plaintiff  averred  performance  of  the 
work  in  accordance  with  the  contract,  by  reason  of 
which  he  became  entitled  to  payment  of  the  contract 
price  of  |184,636.60^  and  the  further  sum  of  |8,000.30  for 
Vol.  ccxun— 34 
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extra  work,  making  a  total  of  |192^645.90;  on  account 
6t  which  he  had  been  paid  |140,304.98  in  cash  and  by  cer- 
tain allowances^  leaving  a  balance  as  claimed  bj  plain- 
tijff  of  152,340.92.  After  suit  was  brought  defendant 
I>aid  plaintiff  additional  sums  aggregating  132,874.61. 
This  reduced  the  amount  claimed  to  |19,466.31.  S<Mne 
discrepancy  is  apparent,  however,  as  the  trial  judge 
stated  in  his  charge  to  the  jury  that  the  balance  claimed 
was  117,699.86.  Against  this  balance  defendant  claimed 
tD  be  entitled  to  the  sum  of  |12,000  as  liquidated  dam- 
ages for  delay  in  the  completion  of  the  building.  Under 
the  contract*  plaintiff  was  required  to  complete  the 
auditorium  by  September  1,  1906,  and  the  whole  of  the 
work  by  November  1,  1906,  and  it  was  stipulated  that 
for  every  day's  delay  in  the  completion  of  the  work  be- 
yond these  dates,  plaintiff  should  pay  the  sum  of  ftOO  to 
defendant  as  liquidated  damages.  The  work  was  to  lie 
done  to  the  satisfaction  of  the  architects,  and  this  clause 
appears  in  the  contract,  ^^To  prevent  all  disputes  and  liti- 
gation the  architects  shall  in  all  cases  determine  the 
amount  or  the  quality  of  the  sev^al  kinds  of  work  which 
are  to  be  paid  for  under  this  contract,  and  they  ahalV 
determine  all  questions  relative  to  said  work  and  the 
construction  thereof;  and  they  shall  in  all  cases  decide 
every  question  which  may  arise  relative  to  the  execution 
of  this  contract  on  the  part  of  the  contractor,  and  their 
estimate  and  decision  shall  be  final,  conclusive  and  bind- 
ing, without  exception  or  appeal,  and  such  estimate  and 
decision,  in  case  any  question  shall  arise,  shall  be  a  con- 
dition precedent  to  the  right  of  the  contractor  to  receive 
any  money  under  this  agreement''  The  work  was  not 
completed  until  September  1,  1907,  and  the  architects 
decided  that  of  this  delay  one  hundred  and  twenty  days 
were  properly  chargeable  to  the  plaintiff  under  the  terms 
of  the  contract,  at  one  hundred  dollars  a  day,  aggr^a- 
ting  the  sum  of  |12,000.  Upon  the  trial  the  court  below 
admitted  the  award  of  the  architects  in  evid^ice  and 
excluded  an  offer  by  plaintiff  to  show  that  the  delay  in 
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completing  the  building  was  chargeable  chiefly  to  the 
delay  of  the  architects  in  furnishing  certain  necessary 
detailed  drawings.  The  trial  judge  instructed  the  jury 
that  credit  must  be  allowed  to  the  defendant  for  the 
112,000  damages  awarded  by  the  architects,  and  limited 
the  yerdict  for  the  plaintiff  to  an  amount  not  larger  than 
the  difference  between  that  sum  and  the  balance  claimed. 
Under  these  instructions  the  jury*  found  a  verdict  in 
favor  of  plaintiff  for  |5,161.71  on  which  judgment  was 
subsequently  entered.  Plaintiff  has  appealed  and  his 
counsel  have  filed  two  assignments  of  error.  The  first  is 
to  the  admission  in  evidence  of  the  award  of  the  archi- 
tects, and  the  other  is  to  the  exclusion  of  testimony  tend- 
ing to  show  that  the  delay  in  the  completion  of  the 
building  was  due  chiefly  to  the  failure  of  the  architects 
to  furnish  detailed  drawings  necessary  to  the  perform- 
ance of  the  work.  The  language  of  the  contract  with 
reference  to  the  power  of  the  architects  is  very  broad. 
They  were  authorized  to  determine  all  questions  in  rela- 
tion to  the  work  and  the  construction  of  the  contract  and 
to  decide  every  question  which  might  arise  relative  to  its 
execution.  Under  our  decisions,  however,  as  will  appear 
further  on,  the  authority  of  the  architects  is  not  to  be 
extended  so  as  to  permit  them  to  pass  upon  the  question 
of  whether  they  were  themselves  at  fault.  The  general 
principle,  that  an  agreement  to  arbitrate  will  be  sus- 
tained, is  clearly  established.  In  Conneaut  Lake  Agri- 
cultural Association  V.  Surety  Company,  225  Pa.  592,  we 
said  (p.  596) : 

**It  is  flrmly  settled  by  the  law  of  Pennsylvania  that 
agreements  to  refer  disputes  to  arbitration,  will  be  sus- 
tained and  upheld,  where  the  power  to  pass  upon  the 
subject-matter  in  dispute,  is  clearly  given  to  the  arbitra- 
tor, by  the  terms  of  the  agreement:  Hunn  v.  Penna.  In- 
stitution for  Inst,  of  Blind,  221  Pa.  403 ;  Somerset  Boro. 
v.  Ott,  207  Pa.  539,"  and  in  Ruch  v.  York,  233  Pa.  36 
(p.  45),  our  Brother  Mestrezat  said :  "It  is  settled  in 
this  State  that  the  parties  to  a  building  or  construction 
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contract  may  legally  provide  therein  that  disputes  aris- 
ing out  of  the  contract  shall  be  submitted  for  decision  to 
the  architect  or  engineer,  and  that  his  conclusion  or 
judgment  shall  be  a  final  adjudication  of  the  questions 
submitted.  Such  submission  may  include  the  power  to 
determine  the  right  of  the  parties  to  liquidated  damages 
under  the  terms  of  the  contract"  Under  these  and 
many  other  cases  which  might  be  cited  it  is  clear  that  the 
award  of  the  architects  and  the  certificate  issued  by 
them  was  properly  admitted  in  evidence,  by  the  court 
below.   The  first  assignment  is  overruled. 

In  the  second  assignment  of  error,  it  is  alleged  that 
the  court  below  erred  in  sustaining  an  objection  by  coun- 
sel for  defendant  to  the  ofiFer  of  plaintiff's  counsel  to 
show  in  rebuttal,  that  the  delays  in  the  completion  of  the 
work  were  practically  all  caused  by  the  delay  of  the 
architects  themselves,  in  the  furnishing  of  detailed  draw- 
ings. The  evidence  which  it  was  thus  sought  to  intro- 
duce would  clearly  have  been  rebuttal.  Plaintiff  had  put 
the  contract  in  evidence,  and  had  offered  testimony  to 
show  performance,  and  had  shown  the  value  of  the  work, 
and  that  he  had  been  paid  certain  sums  on  account,  leav- 
ing due  to  him  the  balance  which  he  claimed  to  recover. 
This  made  out  a  prima  facie  case,  which  defendant  met 
in  part,  by  putting  in  evidence  the  award  of  the  archi- 
tects. At  this  stage  of  the  proceedings  it  was  comi>etent 
for  plaintiff  to  rebut  the  effect  of  the  award  by  any 
proper  evidence  which  he  could  produce  tending  to  show 
that  the  award  was  not  conclusive  upon  him.  He  at- 
tempted to  do  this,  by  an  offer  to  show  that  the  delay  was 
due  in  great  part  to  the  fault  of  the  architects  tjiem- 
selves.  The  agreement  to  abide  by  the  decision  of  the 
architects  could  hardly  have  been  intended  to  authorise 
them  to  pass  upon  the  question  of  the  performance  of 
their  own  duties.  Similar  clauses  in  contracts  of  this 
character  have  not  been  held  to  go  to  that  extent  In 
Payne  v.  Roberts,  214  Pa.  568,  a  provision  in  a  building 
contract  substantially  like  this  one  was  considered.   Mr. 
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Justice  Stewart  said  (p.  578) :  ^^The  manifest  purpose 
of  the  clause  was  to  provide  a  convenient  method  for  the 
prompt  settlement  of  such  questions  as  might  arise 
between  the  parties,  to  the  end  that  the  work  might  not 
be  interfered  with  and  delayed.  It  does  not,  either  by 
express  terms  or  reasonable  construction^  include  ques- 
tions that  might  arise  between  the  parties  or  either  of 
them,  and  other  persons  incidentally  connected  with  or 
interested  about  the  contract,  as  for  instance,  the  archi- 
tects; but  is  limited  to  questions  arising  between  the 
parties  themselves.  Since  the  architects  are  made  the 
referees  in  the  first  instance,  it  certainly  could  not  be 
held  to  include  questions  to  which  they  themselves  were 
parties."  In  Hunn  v.  Pennsylvania  Institution  for  Inst 
of  Blind,  221  Pa.  403,  Mr.  Justice  Elkin  said  (p.  411) : 
'^On  the  question  of  arbitration  it  may  be  stated  that 
every  matter  included  in  the  contract  and  referred  to 
the  architects  must  be  determined  by  them.  This  is  the 
rule  of  our  cases,  and  while  in  some  instances  it  would 
seem  to  be  a  harsh  one,  it  is  so  firmly  established  that  it 
must  be  accepted  as  settled  law  in  this  State.  It  is,  how- 
ever, in  derogation  of  the  common-law  right  of  trial  by 
jury  and  should  not  be  unduly  extended.  As  indicated 
in  Payne  v.  Roberts,  214  Pa.  568,  the  arbitration  clauses 
in  such  contracts  refer  to  questions  arising  between  the 
contractors  and  owners,  and  not  to  questions  that  con- 
cern the  performance  of  duties  by  the  architects  them- 
selves.  If  questions  arise  between  the  contracting 

parties  not  included  in  the  arbitration  clauses,  or  if  the 
questions  raised  relate  to  failure  or  dereliction  in  the 
performance  of  duties  by  the  architects  themselves,  the 
right  to  have  these  matters  passed  upon  by  a  jury  cannot 
be  denied  upon  the  ground  of  failure  to  arbitrate.''  The 
same  principle  is  upheld  in  Smith  v.  Cunningham  Piano 
Co.,  239  Pa.  496,  and  in  Shoemaker  v.  Biebe,  241  Pa.  402, 
in  which  case  it  was  said  (p.  405) :  ^^The  plaintiff  then 
agreed  to  finish  the  bank  front  in  a  manner  satisfactory 
to  the  architect;  but  here  again  there  was  evidence  that 
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the  architect  failed  to  furnish  detailed  drawings  which 
were  necessary  to  enable  the  work  to  be  done.  It  is 
evident  that  the  plaintiff  could  not  properly  be  held  re- 
sponsible for  the  fault  of  the  architect"  Under  these 
decisions  it  seems  clear  that  the  evidence  offered  by  the 
plaintiff  should  have  been  admitted  to  show  that  the 
delay  for  which  plaintiff  was  penalized  was  owing  to  the 
delay  of  the  architects  themselves  in  furnishing  the  de- 
tailed drawings  necessary  for  the  performance  of  the 
work.  We  think  the  offer  was  wrongfully  rejected. 
After  the  evidence  had  been  heard,  it  would  have  been 
for  the  t!ourt  to  determine  whether  or  not  it  sustained 
the  offer,  and  was  sufficient  to  be  submitted  to  the  jury. 
The  second  assignment  of  error  is  sustained  and  the 
judgment  is  reversed  with  a  venire  facias  de  novo. 


DeWitt  V.  Keystone  National  Bank,  Appellant 

Trusts  and  trtisiees — Stakeholders — Deposit  in  hank — Interest-^ 
Counsel  fee. 

1.  Ordinarily  when  one  has  received  money  for  the  use  of 
another  and  is  charged  with  the  duty  of  holding  the  money  an<I 
paying  it  oyer  to  the  proper  person,  he  is  not  chargeable  widi 
interest,  unless  he  be  guilty  of  bad  faith  or  unreasonable  delay  in 
dealing  with  such  person. 

2.  An  oil  company  agreed  to  purchase  from  S.  an  interest  in  a 
certain  oil  property.  In  order  to  be  protected  against  a  supposed 
lien  resting  on  the  property,  by  and  with  the  consent  of  S.,  a  de- 
posit was  made  in  a  bank  by  the  oil  company  '^  be  paid  over  to 
said  S.,  or  his  assigns,  when  the  supposed  lien  shall  be  satisfied  or 
released,  or  otherwise  removed  from  the  said  land."  The  deposit 
was  made  in  August,  1890.  Shortly  thereafter  S.  began  a  proceed- 
ing in  cotirt  against  one  D.  and  others  for  the  purpose  of  clearing 
t|ie  property  of  the  supposed  lien.  Both  S.  and  D.  died  pending  the 
suit  and  their  representatives  were  substituted.  In  IdlH^^iB  £ial 
disposition  was  made  of  the  case  by  agreement,  whereby  the  right 
to  the  money  deposited  passed  to  the  representatives  of  DeWitt 
The  representatives  sued  the  bank  for  the  deposit  with  interestr 
Beld,  upon  appeal,  (1)  that  the  bank  was  not  ohaiipeable  witii 
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interest  on  the  deposit,  and  (2)  that  the  bank  was  not  entitled  t# 
be  leimbuned  for  counsel  fees  paid  in  resisting  the  claim  for  inr 
Rarest 

Argued  November  4,  1913.  Appeal,  No.  76,  Oct  T;; 
1913,  by  defendants,  from  decree  of  C.  P.  Allegheny  Co., 
July  T.,  1912,  No.  122,  for  plaintiffs  on  bill  in  equity 
in  case  of  Lucy  S.  DeWitt,  Administratrix,  etc.,  of  the 
Estate  of  Ira  DeWitt,  deceased,  v.  The  Keystone  Na- 
tional Bank  of  Pittsburgh,  Penna.,  and  A.  M.  Btevenson, 
Administrator  of  the  Estate  of  William  S.  Stevenson, 
deceased.  Before  Fell,  C.  J.,  Brown,  Mbstebzat,  Pot- 
ter and  Stewart,  JJ.   Reversed. 

Bill  in  equity  for  an  accounting.  Before  Magfar- 
LANE,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court,  on  final  hearing,  awarded  the  amount  ot 
the  deposit  in  question  to  the  complainant,  with  interest, 
^nd  refused  to  allow  counsel  fees  to  the  defendant  bank. 
Defendant  appealed. 

Errors  assigned,  among  others,  were  in  awarding  in- 
terest on  the  deposit  and  in  refusing  to  allow  counsel 
Tees. 

.  James  W.  Kinnear,  of  Kinnear,  McCloskey  it  Best,  for 
appellant. 

G.  W.  Williams,  for  appellee. 

Opinion  by  Mr.  Justice  Stewart,  January  6, 1914 : 
The  evidence  here  shows  a  deposit  of  |3,379.10  in  the 
appellant  bank  by^  the  South  Peun  Oil  .Company  to  he 
applied  specially.  Th6  oil  company  had  agreed  to  pur- 
chase from  William  S.  Stevenson  an  interest  in  a  certain 
oil  property  in  West  Virginia,  In  ordef  to  be  protected 
against  the  supposed  lien  resting  on  the  property,  by  and 
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with  the  consent  of  William  S.  Stevenscm,  as  evidenced 
by  writing,  this  deposit  was  made  in  the  appellant  bank, 
^^to  be  paid  over  to  said  William  8.  Stevenson,  or  hii 
assigns,  when  the  supposed  lien  shall  be  satisfied  or  re- 
leased, or  otherwise  removed  from  the  said  land,  so  that 
the  tide  of  said  William  S.  Stevenson  shall  be  clear  and 
discharged  of  said  lien,  and  the  said  bank  shall  have 
possession  of  this  agreement  and  give  a  receipt  for  said 
sum,  stating  that  the  same  is  held  subject  to  the  pro- 
visions of  the  agreement'' 

The  deposit  was  accordingly  made  and  the  agreement 
was  lodged  with  the  bank.  The  bank  was  thus  consti- 
tuted the  agent  of  the  oil  company  to  pay  over  the  money 
when  the  conditions  had  been  met  by  Stevenson.  This 
was  in  August,  1890.  Shortly  thereafter  Stevenson 
began  a  proceeding  in  the  Circuit  Court  of  Monongahela 
County,  West  Virginia,  against  one  Ira  DeWitt  and 
others,  for  the  purpose  of  clearing  the  property  sold  to 
the  oil  company  of  the  supposed  lien.  Stevenscm  and 
DeWitt  both  died  pending  the  suit,  BeWitt  in  1901  and 
Stevenson  in  1903.  The  representatives  of  each  were 
substituted  as  parties  to  the  suit,  and  it  was  not  until 
1904  that  a  final  disposition  was  made  of  the  case,  and 
then  by  agreement  of  the  parties.  What  that  disposi- 
tion was  does  not  concern  us  here,  except  that  it  is 
claimed,  and  the  court  below  found,  that  the  right  to  the 
money  that  had  been  deposited  by  the  oil  company  in  the 
appellant  bank  passed  thereby  to  the  representatives  of 
DeWitt  The  one  question  raised  by  the  appeal  is 
whether  the  bank  is  chargeable  with  interest  on  the  de- 
posit, and  whether  the  bank  is  entitled  to  be  reimbursed 
for  counsel  fees  paid.  The  court  below  by  its  decree 
charged  the  bank  with  interest  at  the  rate  of  two  per 
cent  and  disallowed  its  claim  for  counsel  fees. 

It  is  not  alleged  that  the  bank  had  in  any  way  misused 
the  fund,  or  had  unduly  withheld  it  after  a  proper  de- 
mand therefor  had  been  made;  the  claim  is  for  interest 
on  no  other  ground  than  that  the  bank  carried  it  in  its 
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general  balance  account  the  same  as  it  did  all  other 
deposits.  It  is  not  pretended  that  there  was  any  agree- 
ment of  understanding  on  the  part  of  the  bank  that  it 
would  pay  interest  on  the  money;  nor  does  it  anywhere 
appear  that  prior  to  this  litigation  any  request  by  any 
party  entitled  to  the  fund  was  ever  made  that  the  bank 
should  pay  interest  Ordinarily  where  one  has  received 
money  for  the  use  of  another^  and  is  charged  merely  with 
the  duty  of  holding  the  money  and  paying  it  over  to  the 
proper  person^  he  is  not  chargeable  with  interest  unless 
he  be  guilty  of  bad  faith,  or  unreasonable  delay  in  deal- 
ing with  it  If  there  is  anything  in  this  transaction 
which  takes  it  out  of  the  general  rule,  we  have  not  dis- 
covered it.  Were  this  an  action  at  law  to  recover  in- 
terest on  this  money,  obviously  there  could  be  no 
recovery  except  as  the  plaintifF  could  show  a  contract, 
express  or  implied,  binding  the  bank  to  such  obligation. 
No  such  action  could  be  sustained  upon  the  evidence 
submitted  in  the  present  proceeding.  Equity  follows  the 
law,  and  there  can  be  no  reason  why  the  evidence  here 
submitted  which  would  be  unavailing  in  a  proceeding  at 
law,  should  here  prevail  because  the  proceeding  is  in 
equity.  Simply  calling  it  a  trust  does  not  change  the 
situation.  The  term  trust  is  a  general  term  embracing  a 
multitude  of  relations,  duties  and  responsibilities. 
Every  deposit  in  the  bank  is  in  a  certain  sense  a  trust, 
and  so  is  every  baibbent  It  is  always  a  question 
whether  the  term  ''trust''  is  used  in  a  legal  sense.  Ex- 
cept as  it  is,  it  does  not  subject  the  administration  of  the 
fund  to  the  supervision  of  a  court  of  equity.  Certainly 
we  can  have  no  warrant  for  supposing  that  the  oil  com- 
|>any  and  Stevenson,  the  only  parties  here  concerned, 
had  in  mind  a  technical  trust  when  they  constituted  the 
bank  the  depositary  of  this  fund.  Whatever  there  is  of 
documentary  evidence  in  the  case,  and  this  is  confined 
to  the  agreement  between  Stevenson  and  the  oil  com- 
pany, makes  against  appellant's  claim ;  so  too  the  parol 
testimony.    These  go  to  show  that  it  was  a  gratuitous 
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deposit  without  compensation,  and  without  other  terma 
than  Such  as  constituted  the  bank  a  mere  stakeholder,  to 
pay  it  over  to  the  party  app<4nted  to  receive  it  on  the 
happening  of  some  anticipated  event,  which  the  party 
appointed  to  receive  could  expedite  or  delay.  For  flf* 
teen  years  this  money  had  been  allowed  to  remain  in  the 
bank  with  the  orig^al  contract  in  regard  to  it  un«> 
changed.  The  bank  during  all  this  period  kept  suiBcient 
money  on  hand  to  meet  its  obligation  in  this  particular, 
awaiting  a  proper  demand  for  it.  On  what  principle  of 
law  or  equity  can  it  be  required,  now  that  proper  de^ 
mand  has  been  made,  to  pay  what  it  never  contracted 
to  pay,  especially  as  it  has  not  been  shown  to  what 
extent,  if  any,  it  profited  by  the  transaction?  The  de- 
positors contracted  for  security  of  the  fund,  and  that 
they  have  received.  If  others  depositing  for  additional 
consideration, — ^viz,  for  interest  on  their  deposits — ^re- 
ceived more  than  did  these  parties,  it  was  because  th^ 
had  so  contracted  in  advance.  It  is  to  be  remembered 
that  in  this  case  it  was  a  demand  deposit,  requiring  the 
bank  to  be  prepared  to  meet  it  at  any  time.  The  learned 
judge's  first  decision  accorded  with  the  views  here  ex- 
pressed, and  he  then  ruled  that  the  bank  was  not  liable 
for  interest  on  the  deposit  Subsequentiy,  on  exceptions, 
he  resolved  the  question  differentiy  because  of  what  was 
said  by  this  court  in  the  very  recent  case  of  Beid  v.  Beid, 
in  237  Pa.  St.  176,  overlooking  the  very  clear  distinction 
between  that  case  and  this,  both  as  to  facts  and  law. 
There  we  had  a  case  of  an  express  trust  which  subjected 
the  fund  to  the  jurisdiction  of  a  court  of  equity.  The 
parties  owning  the  property  had  made  sale  of  it,  and,  t^ 
agreement,  the  mortgage  to  secure  payment  of  part  cri( 
the  purchase  price  was  taken  in  the  name  of  the  trust 
company  as-trustee;  for  default,  the  trustee  foreclosed 
the  mortgage  and  sold  the  property ;  because  of  disagree* 
ment  between  the  parties  interested  as  to  the  distribu- 
tion the  money  realised  remained  for  a  consideraUe  thae 


Digitized  by 


Google 


DiWITT  V.  KEYSTONE  NAT.  BANK,  Appellant.  539 
1914.]  Opinion  of  the  Court 

in  the  custody  of  the  trustee^  in  a  separate  and  distinct 
account    What  we  there  said  was, 

^'Whether  or  not  a  trustee  should  be  nuuie  to  pay 
interest  depends  largely  upon  the  circumstances  in  each 
case,  and  no  general  rule  can  be  laid  down  upon  the 
subject  In  the  present  instance,  while  we  cannot  say 
that  the  defendant  trust  company  was  bound  to  invest 
the  fund,  or  that  it  was  chargeable  with  negligence  for 
not  so  doing,  yet  we  feel  that  it  should  pay  the  same 
interest  thereon  it  would  pay  to  a  third  party  who  car- 
ried with  it  a  deposit  of  a  like  character,  that  is,  an 
account  subject  to  check," 

It  will  be  observed  at  once  that  we  were  there  dealing 
with  an  express  trust  which  was  the  subject  of  equity 
jurisdiction  and  control,  and  with  a  trustee  that  was 
directly  answerable  in  a  court  of  equity,  one  who  could 
be  removed  by  such  a  court  and  replaced  by  another  of 
its  own  selection,  and  one  who  could  be  required  to 
account  to  such  court  for  the  fund  comnUtted  to  it  In 
all  such  cases  the  duties  and  responsibilities  of  the 
fiduciary  are  well  defined  by  settled  principles.  Here  we 
have  no  such  trust,  but  the  whole  matter  involved  rests 
in  contract  The  court  took  jurisdiction  of  this  case  in 
equity,  not  because  it  was  a  trust  over  which  it  had  jurist 
diction,  but  because  the  bill  filed  was  adjudged  in  the 
nature  of  interpleader  where  there  were  many  and  con- 
fiicting  claims  to  the  fund.  From  what  T;e  have  said  it 
follows  that  error  was  committed  in  charging  the  bank 
with  interest  It  just  as  certainly  follows  that  no  error 
was  committed  in  refusing  appellant  any  allowance  for 
counsel  fees.  Whatever  expense  it  was  at  in  resisting 
the  appellee's' demand  for  interest,  was  iacurred  in  pro- 
tecting.  itself .  .  Tbe  assignmjBnts  of  error  relating  to 
these  Ze^turw  of  the  case  above  referred  t^  are  sustained, 
the  decree  is  reversed,  and  the  record  is  remitted  with 
instructions  that  a  decree  be  entered  in  accordance  with 
the  Tiewb  here  expressed,  the  costs  on  this  appeal  to  be 
paid  by  appellee. 
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Hertzberg  v.  Pittsburgh  Taxicab  Company, 
Appellant 

N$gUg$nc$—Damage9—'8uit  by  hushotid  and  wife  far  injun$$  U 
wife — Heme  of  recovery — Expeme  of  employing  servant  for  wife — 
Evidence. 

1.  In  an  action  by  husband  and  wife  to  recoTer  damages  xesult- 
ihg  from  an  injuiy  to  the  latter  through  being  struck  by  defend- 
ant's taxicab^  in  which  a  clear  case  of  negligence  was  made  out» 
the  plaintiff  set  out  in  the  statement  of  claim  that  the  wife  had 
been  knocked  down  and  severely  wounded  and  bruised  in  her  limbs, 
body  and  face,  and  that  her  nervous  system  had  received  a  severe 
shock,  and  that  she  had  been  permanently  injured.  Held  that, 
under  this  statement,  the  wife  was  properly  permitted  by  the  trial 
judge  to  answer  a  question  in  relation  to  the  suffering  and  incon- 
venience caused  by  her  injury,  followed  by  proof  that  her  condition 
was  the  direct  result  of  the  injury  to  her  nervous  system  which  wss 
alleged  in  the  statement  of  claim. 

2.  In  such  an  action,  the  expense  of  employing  a  servant  for 
household  woric  which  the  wife  cannot  perform  because  of  hsr 
injury,  is  an  item  of  loss  for  which  the  husband  can  recover. 

Negligence — Exceeeive  damages — Reduction  by  Supreme  Comri 
-^Act  of  May  20, 1891,  P.  L.  101. 

8.  The  exceptional  power  conferred  on  the  Supreme  Court  to 
grant  a  new  trial  because  a  verdict  is  excessive  will  not  be  eier 
cised  except  in  extreme  cases,  where  the  injustice  of  allowing  aa 
excessive  verdict  to  stand  is  so  manifest  as  to  clearly  show  a  failure 
of  the  court  in  which  the  case  was  tried  to  properly  exercise  its 
discretion. 

Argued  November  4, 1913.  Appeals,  Nob.  238  and  23», 
Oct  T.^  1913,  by  defendant,  from  judgments  of  C.  P. 
Allegheny  Co.,  AprU  T.,  1910,  No.  1024,  on  yerdiets  for 
plaintiffs  in  case  of  Charles  Hertzberg  and  Ethel  Herti- 
berg,  his  wife,  v.  Pittsburg  Taxicab  Company,  a  corpo- 
ration. Before  F£LL,  C.  J.,  BaowN,  Mnsra^BATy  PoCTi 
and  STflWABT,  J  J.   Affirmed. 

Trespass  by  husband  and  wife  to  recover  damagep  for 
injuries  to  the  wife.    Before  Brown,  J. 
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The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  for  Charles  Hertzberg  for  11,679^  and  for 
Ethel  Hertsberg  for  13,321,  and  judgments  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  various  rulings  on  evidence, 
referred  to  in  the  opinion  of  the  Supreme  Court 

Da/vid  E.  Mitchell,  with  him  WUliam  A.  Cfrijjith,  for 
appellant. 

Alexander  P.  Lindsay,  with  him  John  M.  Reed,  for  ap- 
pellees. 

Pbb  Curiam,  January  5, 1914 : 

This  was  a  joint  action  by  husband  and  wife  to  recover 
damages  which  resulted  from  injury  to  the  latter.  The 
testimony  in  their  behalf  made  out  a  clear  case  of  negli- 
gence by  the  driver  of  the  defendant's  taxicab  and  the 
case  was  submitted  with  instructions  to  which  no  excep- 
tion was  taken.  The  errors  assigned  are  to  the  refusal 
of  the  court  to  strike  out  an  answer  in  relation  to  a 
physical  condition  from  which  the  wife  was  suffering 
because  of  her  injury;  to  proof  of  the  expense  that 
would  be  incurred  by  the  husband  by  employing  a  serv- 
ant to  perform  household  duties  that  his  wife  had  per- 
formed before  her  injury  and  which  she  is  now  unable  to 
perform  and  to  the  refusal  to  grant  a  new  trial  because 
the  verdict  was  excessive.  They  are  all  without  merit. 
The  answer  objected  to  was  by  the  wife  in  reply  to  a 
question  in  relation  to  the  suffering  and  inconvenience 
caused  by  her  injury,  to  be  followed  by  proof  that  her 
condition  was  the  direct  result  of  the  injury  to  her  nerv- 
ous system  which  was  alleged  in  the  statement  of  claim. 
It  was  set  out  in  the  statement  of  claim  that  she  had 
been  knocked  down,  severely  wounded  and  bruised  in 
her  limbs,  body  and  face  and  th/it  her  nervous  systen 
had  received  a  severe  shock  and  had  been  permanently 


Digitized  by 


Google 


542  HERTZBERG  v.  PITTS.  TAXICAB  CO,  Appellant 

Opinion  of  the  Court  [243  Pa. 

injured.  It  was  competent  under  this  statement  to  prove 
th^  resnltfl  that  were  the  direct  consequence  of  the  in- 
jury. If  the  defendant  had  deisired  a  more  specific  state- 
ment it  should  have  asked  for  a  bill  of  particulars :  Qtiig- 
ley  V.  Railroad  Co.,  210  Pa.  162.  The  expense  of 
employing  a  servant  for  household  work  which  a  wife 
cannot  do  because  of  her  injury  is  an  item  of  loss  for 
which  the  husband  may  recover:  Kelley  v.  Township, 
164  Pa.  449;  Standen  v.  Railroad  Co.,  214  Pa.  189;  Mc- 
Meekin  v.  Rys.  Co.,  229  Pa.  572. 

The  exceptional  power  conferred  on  this  court  to 
grant  a  new  trial  because  a  verdict  is  excessive  has  been 
but  once  exercised  since  the  passage  of  the  Act  of  May 
20, 1891,  P.  L.  101,  and  it  has  been  repeatedly  said  that  it 
will  not  be  exercised  except  in  extreme  cases  where  the 
injustice  of  allowing  an  excessive  verdict  to  stand  is  so 
manifest  as  to  clearly  show  a  failure  of  the  court  in 
which  the  case  was  tried  to  properly  exercise  its  discre- 
tion: Turnpike  Road  Co.  v.  Cumberland  County,  225 
Pa.  467.    This  is  not  such  a  case. 

The  judgment  is  affirmed. 


Sweeney,  Appellant,  r.  Houston. 

Contracts — Action  on  a  contract  by  a  person  not  a  partf — Ex^ 
coptions  to  rule — Demurrer, 

1.  The  rule  of  the  common  law  that  no  one  can  maintain  an 
action  in  his  own  name,  upon  a  contract  to  which  he  was  not  a 
party,  is  subject  to  several  exertions  which  in  Pennsylvania  are 
as  well  settled  as  the  rule  itself.  These  exertions  include  con* 
tracta  where  one  person  agrees  with  another  to  pay  mon^  to  a 
third,  or  to  deliver  some  valuable  thing,  and  such  third  party  is  the 
only  one  interested  in  the  payment  or  the  deliveiy;  or  where  the 
promise  to  pay  the  debt  of  a  third  person  rests  upon  the  fact  that 
money  or  property  is  placed  in  the  hands  of  the  promissor  for  that 
purpose,  or  where  one  buys  out  the  stock  of  a  tradesman  and 
undertakes  to  take  the  place,  fill  the  contracts  and  pay  the  debts  of 
the  vendor.    But  when  the  promise  is  made  to,  and  in  rdief  of 
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one  to  whom  the  promise  is  made,  upon  a  consideration  moving 
from  him,  no  particular  fund  or  means  of  payment  being  placed 
in  the  hands  of  the  promissor  out  of  which  the  payment  is  to  be 
made,  there  is  no  trust  arising  in  the  promissor  and  no  title  passing 
to  the  third  person,  and  the  right  of  action  is  in  the  original 
debtor  alone. 

2.  In  an  action  of  assumpsit  it  appeared  that  the  allegation  upon 
which  the  plaintiff  sought  to  recover  was  that  the  defendants,  for 
a  consideration  passing  to  them  from  the  estate  of  a  decedent, 
promised  to  pay  all  the  indebtedness  of  a  firm  in  which  the  said 
estate  had  an  interest  and  for  the  indebtedness  of  which  it  was 
Uable.  Attached  to  the  statement  of  claim  was  a  copy  of  a  note 
of  the  said  firm  payable  to  the  order  of  the  plaintiff  and  the  aver- 
ment of  the  plaintiff  was  that  as  it  was  an  obligation  upon  which 
the  estate  of  the  decedent  was  liable  the  defendants  assumed  its 
payment.  There  was  no  averment  in  the  statement  of  claim  that 
any  assets  had  been  placed  in  the  hands  of  the  defendants  for  the 
purpose  of  paying  the  indebtedness  of  the  firm.  Held,  that  the 
dconurrer  to  the  statement  was  properly  sustained. 

Argued  November  4,  1913.  Appeal,  No.  248,  Oct  T., 
1913,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1912,  No.  2827,  for  defendants  on  demurrer  to 
statement  in  case  of  Marcella  C.  Sweeney  v.  Samuel  M. 
Houston  and  Andrew  C.  Houston.  Before  Fbll,  C.  J., 
Bbqwn,  Mbstrezat,  Potter  and  Stbwabt,  J  J.  Af- 
firmed. 

Assumpsit  on  a  contract 

PlaintifTs  statement  was  as  follows: 

Marcella  C.  Sweeney,  of  the  City  of  Pittsburgh,  plain- 
tifF  in  the  above-entitled  case,  brhigs  this  her  action  of 
assumpsit  against  Samuel  M.  Houston  and  Andrew  C. 
Houston,  defendants  herein,  upon  a  cause  of  action 
whereof  the  following  is  a  statement : 

That  on  or  about  the  first  day  of  July,  1906,  the  estate 
of  Boss  P.  Houston,  deceased,  Thomas  Sweeney  and 
Frank  George  were  indebted  and  liable,  individually 
ai^  as*  a  partnership  known  as  '^Thomas  Sweeney  & 
Co.,"  to  plaintiff  on  a  note  in  the  sum  of  Four  Thousand 
(.f4,000.00)  Dollars,  a  true  and  correct  copy  of  which 
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note  ia  attached  hereto  and  made  part  hereof^  marked 
'^Exhibit  A/'  the  same  being  given  for  money  lent  to  said 
partnership. 

That  on  or  about  said  date,  defendants  herein  par- 
chased  and  to(^  over  the  interest  of  said  Boss  P.  Hona- 
ton  Estate  in  said  partnership^  and  promised  and  agreed 
in  consideration  of  the  transfer  of  said  interest  to  them, 
that  they  would  assume  and  pay  all  indebtedness  or  lia- 
bility of  said  Ross  P.  Houston  or  his  estate  on  account  of 
or  arising  from  the  partnership  transactions  of  said 
^^Thomas  Sweeney  &  Co." 

That  defendants  paid  the  interest  on  said  indebted- 
ness to  July  1^  1910^  but  have  failed  and  refused  to  pay 
any  part  of  the  principal  debt  or  any  interest  thereon 
since  said  date. 

Wherefore  plaintiff  brings  this  action  to  recover  the 
said  sum  of  Four  Thousand  (f4,000.00)  Dollars  with  in- 
terest as  aforesaid. 

Attached  to  the  statement  was  the  following  note: 
^'f  4,000.00  PrrrsBUBG,  Pa.,  Jan.  2, 1905. 

^'On  demand  after  date  we  promise  to  pay  to  the  order 
of  Marcella  C.  Sweeney  Four  Thousand  (f4,000.00)  Dol- 
lars at  4906  Cypress  St,  without  defalcation,  for  value 
received. 

"THOS.  SWBBNflX  k  Co/' 

"No.  1  Due^' 

Upon  a  demurrer  to  the  statement  the  court  entered 
a  judgment  sustaining  the  demurrer.   Plaintiff  appealed. 

Error  assigned  was  in  sustaining  the  demurrer. 

Edward  J.  L  Qanntm,  with  him  McViear,  Hasdett  d 
Oardner,  for  appellant 

W.  H.  Lemon,  with  him  B.  B.  Strasshwrffer,  for  ap* 
pellees. 
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Opinion  bt  Mb.  Justicb  Bbown,  January  5, 1914 : 

The  judgment  in  fayor  of  the  defendants  below  was  on 
their  demurrer  to  the  plaintifTs  statement.  While  no 
one  of  the  five  grounds  of  demurrer  expressly  raises  the 
fundamental  question  of  the  right  of  the  plaintiff  to  sue 
on  an  alleged  contract  to  which  she  was  not  a  party, 
counsel  on  both  sides  argued  this  appeal  upon  the  as- 
sumption that  the  demurrer  did  raise  that  question.  In 
sustaining  it  the  court  below  gave  no  reason  for  its 
action,  and  we  are,  therefore,  unable  to  tell  tvom  the 
record  why  plaintiff's  statement  was  deemed  insufficient. 
We  can  only  reiterate  our  repeated  expressions  of  re- 
gret over  such  a  record.  If  the  court  below  had  stated 
its  reasons  for  sustaining  the  demurrer,  they  might  have 
satisfied  the  appellant  that  an  appeal  would  be  useless. 

The  allegation  upon  which  the  plaintiff  seeks  to  re- 
cover is  that  the  defendants,  for  a  consideration  passing 
to  them  from  the  estate  of  Boss  P.  Houston,  deceased, 
promised  to  pay  all  of  the  indebtedness  of  the  firm  of 
Thoa  Sweeney  &  Co.,  in  which  partnership  the  said 
estate  had  an  interest  and  for  the  indebtedness  of  which 
it  was  liable.  Attached  to  the  statement  of  claim  is  a 
copy  of  a  note  of  the  said  firm,  payable  to  the  order  of 
the  plaintiff,  and  her  averment  is  that,  as  it  was  an  ob- 
ligation upon  which  the  estate  of  the  said  Boss  P.  Hous- 
ton was  liable,  the  defendants  assumed  its  payment. 

The  statement  is  fairly  open  to  the  criticism  of  coun- 
sel for  appellees  that  it  is  not  as  specific  as  it  ought  to 
be,  but,  assuming  that  it  does  sufficiently  aver  a  promise 
by  the  defendants,  for  a  valuable  consideration,  to  pay  a 
debt  due  by  the  firm  of  Thos.  Sweeney  &  Co.  to  the  plain- 
tiff, has  she  a  right  to  sue.  in  her  own  name  on  that  prom- 
ise to  another?  As  to  this  some  of  our  decisions  do  not 
seem  to  be  in  entire  harmony,  but,  upon  a  careful  exami- 
nation of  all  of  them,  the  difference  is  more  apparent 
than  real,  for  the  seeming  confiict  between  them  has 
arisen  when  a  rule  applicable  to  one  state  of  facts  has 
been  invoked  in  a  different  one.  That  rule  of  the  com- 
VOL.  ooxLin— 35 
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mon  law  is  that  no  one  can  maintain  an  action  in  his 
own  name  upon  a  contract  to  which  he  was  not  a  party. 
**Thifl  rule  is  well  established  in  this  country,  and  la 
recognized  by  both  the  state  and  federal  courts.  There 
are,  however,  exceptions  to  the  rule  which,  in  this  State, 
are  as  well  settled  as  the  rule  itself.  For  nearly  three- 
quarters  of  a  century,  since  the  decision  in  Blymire  v. 
Boistle,  6  Watts  182,  the  decisions  of  this  court  have 
uniformly  recognized  and  enforced  the  exceptions  when- 
ever the  facts  of  a  case  required  it^^ :  Howes  v.  Scott,  224 
Pa.  7.  These  exceptions  include  contracts  where  one 
person  agrees  with  another  to  pay  money  to  a  third,  or 
to  deliver  some  valuable  thing,  and  such  third  party  is 
the  only  one  interested  in  the  payment  or  the  delivery ; 
or  where  the  promise  to  pay  the  debt  of  a  third  person 
rests  upon  the  fact  that  money  or  property  is  placed  in 
the  hands  of  the  promisor  for  that  puri>ose,  or  where  one 
buys  out  the  stock  of  a  tradesman  and  undertakes  to 
take  the  place,  fill  the  contracts  and  pay  the  debts  of  the 
vendor.  ^These  cases  as  well  as  the  case  of  one  who  re- 
ceives money  or  property  on  the  promise  to  pay  or 
deliver  to  a  third  person,  are  cases  in  which  the  third 
person,  although  not  a  party  to  the  contract,  may  be 
fairly  said  to  be  a  party  to  the  consideration  on  which  it 
rests.  In  good  conscience  the  title  to  the  money  or  thing 
which  is  the  consideration  of  the  promise  passes  to  the 
beneficiary,  and  the  promisor  is  turned  in  effect  into  a 
trustee.  But  when  the  promise  is  made  to,  and  in  relief 
of  one  to  whom  the  promise  is  made,  upon  a  considera- 
tion moving  from  him,  no  particular  fund  or  means  of 
payment  being  placed  in  the  hands  of  the  promisor  out 
of  which  the  payment  is  to  be  made,  there  is  no  tmst 
arising  in  the  promisor  and  no  title  passing  to  the  third 
person.  The  beneficiary  is  not  the  original  creditor  who 
is  a  stranger  to  the  contract  and  the  consideration,  but 
the  original  debtor  who  is  a  party  to  both,  and  the  right 
of  action  is  in  him  alone'' :  Adams  v.  Euehn,  119  Pa.  76. 
In  following  what  was  thus  said,  we  sustained  a  recov- 
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ery  in  Delp  y.  Brewing  Co.,  123  Pa.  42,  becaoie  Delp, 
the  defendant  below^  '^y  the  very  terms  of  the  agree- 
menty  held  the  property  and  efifects  of  Bingham  &  Spen- 
cer for  the  benefit  of  such  of  their  creditors  as  had  just 
claims  contracted  in  the  course  of  their  business;  he  as- 
sumed the  payment  of  these  debts,  and  the  property  was 
put  into  his  hands  for  this  express  purpose."  No  such 
cause  of  action  appears  in  this  statement  Nothing  is 
set  forth  in  it  except  an  alleged  promise  by  the  defend- 
ants to  pay  an  existing  indebtedness  of  the  firm  of  Thos. 
Sweeney  &  Co.,  without  any  averment  that  any  assets 
were  placed  in  their  hands  for  that  purpose,  and  the 
promise  being  but  for  the  protection  of  the  promisee,  the 
right  of  action  to  enforce  it  or  to  recover  damages  for 
the  defendants'  failure  to  perform  is  in  the  promisee 
alone.  This  has  been  the  undeviating  rule  from  Blymire 
V.  Boistle,  6  Watts  182,  down  through  all  the  succeeding 
cases. 
Judgment  affirmed. 


Chiropractors'  Association  of  Pennsylvania. 

Corporations — Corporation  of  the  first  class — Charter — Purpose 
t-Legal  status  of  applicants. 

Where  it  appears  that  the  applicants  for  a  charter  for  a  corpora- 
tion of  the  first  class,  to  be  known  as  'The  Ohiropractors'  Associa- 
tion of  Pennsylvania''  are  persons  engaged  in  general  practice  in 
the  treatment  of  diseases  and  therefore  within  the  requirements  of 
the  law  regulating  medical  practice,  but  that  such  applicants  have 
no  legal  status  as  medical  practitioners,  it  is  not  error  in  the  exer- 
cise of  a  soimd  discretion  to  withhold  approval  of  the  application 
until  the  incorporators  have  attained  such  a  status  under  the  laws 
governing  medical  practitioners. 

Argued  November  5, 1913:  Appeal,  No.  258,  Oct  T., 
1913,  by  the  Chirc^ractors'  Association  of  Pennsylyania, 
from  order  of  0.  P.  Allegheny  Co.,  Jan.  T.,  1913,  No. 
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Statement  of  Facta— Opinion  of  the  Court  [243  Pa. 
2247^  refusing  application  for  a  charter.  Before  Brown, 
MESTRBZATy  PoTTBBy  Elkin  and  Stbwart,  J  J.   Affirmed. 

Application  for  a  charter.    Before  Davis,  J. 
The  petition  for  the  charter  contained  the  following 
paragraphs : 

1.  The  name  of  the  proposed  corporation  is  "Chiro- 
practors^ Association  of  Pennsylvania.'^ 

2.  The  purpose  for  which  the  corporation  is  formed  is 
to  foster  and  encourage  the  study  of  the  science  of  chi- 
ropractic and  to  popularize  the  same  in  the  State  of 
Pennsylvania,  through  provisions  for  public  lectures, 
conferences  and  the  distribution  of  books  and  literature 
treating  upon  said  subject,  to  maintain  a  central  organi- 
zation that  will  keep  those  interested  in  said  science  in 
Pennsylvania  abreast  of  all  research  work  and  of  the 
development  of  said  science  in  the  various  states  and 
countries,  and  to  encourage  co-operation  among  those 
learned  in  chiropractic  for  its  good  as  well  as  for  the 
good  of  all  those  concerned  or  interested  therein. 

The  opinion  of  the  Supreme  Court  states  the  case. 
The  court  refused  to  approve  the  charter. 

Error  assigned  was  the  order  of  the  court 

Samuel  8.  Shapira,  for  appellants. 

Opinion  by  Mr.  Justicb  Potter,  January  5, 1914: 
The  appellants  in  this  case  desired  to  be  incorporated 
as  an  association  to  be  known  as  the  Chiropractors'  As- 
sociation of  Pennsylvania.  After  examining  the  appli- 
cation and  considering  the  testimony  taken  before  a  com- 
missioner  in  support  thereof,  the  court  below  was  unable 
to  see  its  way  clear  to  approve  of  the  grant  of  the  char- 
ter. In  its  opinion  several  reasons  for  the  refusal  are 
given,  the  first  one  being  as  stated,  that  it  appears  from 
the  report  of  the  commissioner  and  from  the  petition 
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that  the  applicants  as  "Chiropractors^*  have  at  the 
present  time  no  legal  status  under  the  law  of  Pennsyl- 
vania^  and  that  the  main  object  in  procuring  the  present 
charter  is  to  give  the  association  a  legal  status,  prior  to 
the  status  which  they  will  endeavor  to  obtain  under  the 
law  of  the  State.  This  fact  of  itself  says  the  court  below, 
"is  a  sufficient  reason  for  withholding  approval  of  this 
charter  until  the  status  of  the  incorporators  is  recog- 
nized and  defined  by  laws  which  they  are  seeking  to  have 
enacted,  defining  their  legal  status  within  this  State." 
Another  reason  assigned  was  the  implied  purpose  of  the 
proposed  corporation,  to  create  subordinate  organiza- 
tions throughout  the  State  of  Pennsylvania  subject  to 
the  central  organization.  This,  the  court  felt  was  be- 
yond its  authority  to  sanction.  A  third  reason  which 
influenced  the  court,  was  its  inability  to  ascertain  what 
was  meant  in  the  application  by  the  term  "chiroprac- 
tors" or  what  the  real  purpose  was  which  was  to  be 
effected  by  the  organization  which  it  was  desired  to  form. 
As  to  this,  the  court  says :  "Perusal  and  examination  of 
the  testimony  of  the  incorporators  gives  rise  to  consid- 
erable doubt  in  the  mind  of  the  court  (as  to)  under 
which  of  the  purposes  of  the  act  of  assembly  the  incor- 
I>orators  may  be  chartered.  Its  exact  position  seems  to 
be  doubtful  in  the  minds  of  the  incorporators  them- 
selves. To  the  question,  ^Briefly  state  what  the  nature 
of  Chiropractic  is?^  this  answer  was  given :  'Chiroprac- 
tic  is  a  philosophy,  a  science,  and  art  dealing  with  the 
brain  and  nervous  systems  of  the  body.' "  Another 
answer  seemed  to  indicate  to  the  court,  "that  the  incor- 
porators are  engaged  in  general  practice  in  the  treat- 
ment of  almost  every  known  disease,  which  would  bring 
them  within  the  requirements  of  the  laws  of  the  State 
regulating  medical  practice."  We  cannot  say  that  the 
court  below  was  wrong  in  its  conclusion  that  approval 
of  this  application  ought  to  be  withheld  until  the  incor- 
porators have  attained  a  legal  status  under  the  laws  of 
the  Conunonwealth  governing  all  medical  practitioners. 
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No  substantial  interest  of  the  petitioners  can  suffer  by 
the  delay.  The  recognition  for  which  petitioners  seek 
seems  to  be  a  matter  more  properly  for  the  l^islature 
than  the  courts.  We  are  not  satisfied  that  there  was  any 
abuse  of  sound  legal  discretion  in  refusing  in  this  in- 
stance the  application  for  a  charter. 

The  appeal  is  quashed,  and  the  order  of  the  court 
below  is  affirmed. 


I 


Hartley  v.  Langkamp  and  Elder,  Appellants. 

Equity — Equity  practice — Indispensable  parties — Fraud— Fraud- 
ulent deed  —  Reconveyance  —  Legal  owner — Practice,  Supreme 
Court. 

1.  In  a  proceeding  in  equity  a  party  is  indispensable  when  he 
has  such  an  interest  that  a  final  decree  cannot  be  made  without 
affecting  it,  or  leaving  the  oontroyersy  in  such  a  condition  that  a 
final  detennination  may  be  wholly  inconsistent  with  equity  and 
good  conscience.  The  rule  as  to  indispensable  parti^  is  neither 
technical  nor  one  of  convenience.  It  goes  absolutely  to  the  juris- 
diction and  without  their  presence  the  court  may  grant  no  relief. 

2.  One  must  be  joined  who  otherwise,  not  being  bound  by  the 
decree,  might  assert  a  demand  against  the  principal  defendant 
which  would  be  inequitable  after  the  latter's  performance  of  a 
decree  in  favor  of  the  plaintiff. 

8.  An  objection  to  a  proceeding  on  the  ground  of  the  absence  of 
an  indispensable  party  may  be  raised  at  any  time,  during  the  hear- 
ing or  on  appeal  from  the  decree  of  the  trial  court 

4.  In  a  proceeding  in  equity  plaintiff's  bill  averred  that  one  of 
the  parties  defendant,  conspiring  with  the  other,  had  fraudulently 
obtained  a  conveyance  of  land  from  the  plaintiff,  and  prayed  a 
decree  that  the  plaintiff's  deed  to  the  defendant  ^'and  any  deed 
which  the  defendant  may  have  made  to"  the  other  defendant  'for 
the  property,  or  to  any  person"  should  be  of  no  effect,  and  to  order 
the  same  to  be  delivered  up  in  court  to  be  cancelled.  The  answer 
denied  the  conspiracy  and  alleged  that  the  defendant  grantee  pur- 
chased the  lot  for  his  sister  with  her  own  money,  that  he  took 
title  under  a  dry  trust,  and  that  subsequently  he  had  executed  and 
delivered  a  deed  for  the  property  to  her.  Upon  hearing  the  court 
below  sustained  the  allegation  of  fraud,  but  also  found  that  the 
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piurcbase  money  was  paid  by  the  sister,  and  that  the  defendant 
had  taken  title  for  her  at  her  request,  and  had  made  a  mortgage 
for  the  unpaid  balance  of  purchase  money;  and  entered  a  decree 
declaring  the  deed  from  plaintiff  to  defendant  void  and  directed 
it  to  be  deposited  for  cancellation;  that  the  defendant  ''convey  or 
cause  to  be  conyeyed'^  to  the  plaintiff  the  land  in  question;  and 
that  the  plaintiff  should  pay  into  court  the  purchase  money  to  be 
paid  to  the  defendant  when  he  complied  with  the  decree,  and 
should  deposit  the  defendant's  bond  and  mortgage  for  cancella- 
tion. Held,  that  defendants'  grantee  was  an  indispensable  party 
and  not  having  been  joined,  the  court  was  without  jurisdiction. 

6.  In  such  a  case  the  Siq>reme  Court  in  reversing  the  decree 
will  grant  a  procedendo  with  directions  to  the  court  below  to 
permit  the  plaintiff  to  amend  the  bill  so  as  to  bring  the  indis- 
pensable  party  as  a  defendant  on  the  record. 

Argued  Nov.  5,  1913.  Appeal,  No.  257,  Oct.  T.,  1913, 
by  defendants,  from  decree  of  C.  P.  Allegheny  Co.,  June 
T.,  1913,  No.  617,  in  case  of  Robert  H.  Hartley  v.  Her- 
man H.  Langkamp  and  John  H.  Elder.  Before  Brown, 
PoTTBR,  Mbstbbzat,  Elkin  and  Stewart,  JJ.  Re- 
versed. 

Bill  in  equity  to  annul  a  deed  and  to  enforce  recon* 
veyance.    Before  Shafbr,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

The  court  entered  a  decree  in  accordance  with  prayer 
of  the  plaintiff's  bill.    Defendants  appealed. 

8.  8.  Robertson,  for  appellant. — The  only  real  party 
in  interest  is  absent  from  the  case  and  tbe  court  is  there^ 
fore  without  jurisdiction :  Williams  v.  Hankhead,  86  U. 
S.  563;  Barney  v.  Baltimore,  73  U.  S.  280;  Mallow  v. 
Hinde,  25  U.  S.  193;  Elmendorf  v.  Taylor,  23  U.  S.  152; 
Gloninger  v.  Hazard,  42  Pa.  389. 

John  8.  Ferguson,  with  him  Arthur  D.  Hamden  and 
A.  M.  Imbrie,  for  appellee. — It  was  not  necessary  to 
make  defendant's  grantee  party  to  the  bill :  Sedgwick  ▼. 
Cleveland,  7  Paige  Ch.  287;  Sweet  v.  Parker,  22  N.  J. 
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Eq.  463;  Vetterlein  v.  Barnes^  124  U.  S.  169;  McArtiiiir 
V.  Scott,  113  U.  S.  340;  Irwin  v.  Keene,  3  Whart  347, 

Opinion  by  Mb.  Justigb  Mbstbbzat,  January  5, 1914: 
This  is  a  bill  filed  by  the  plaintiff  against  Herman  H. 
Langkamp  and  John  H.  Elder  to  annul  a  deed  made  by 
the  plaintiff  to  Langkamp^  and  to  require  the  latter  to 
reconvey  the  property  to  the  plaintiff.  The  bill  ayers 
inter  alia  that  the  plaintiff  being  the  owner  of  a  lot  of 
ground  in  the  City  of  Pittsburgh  placed  it  in  the  hands 
of  a  number  of  real  estate  agents^  among  whom  was  one 
A.  L.  Detchon,  for  sale ;  that  the  property  was  conveyed 
by  the  plaintiff  and  his  wife  to  Langkamp  on  September 
4,  1912;  that  he  subsequently  learned  that  Elder  and 
Langkamp  conspired  with  Detchon  to  procure  the  plain- 
tiff to  make  the  deed  to  Langkamp  so  that  he  and  Elder 
might  use  their  control  of  it  for  the  purpose  of  extorting 
money  from  the  neighboring  owners  by  threatening  to 
build  undesirable  buildings  thereon,  and  the  conveyance 
was  procured  by  false  and  fraudulent  representations 
made  to  the  plaintiff  by  Elder  and  Langkamp  as  to  the 
purpose  of  the  purchase  and  the  person  of  the  purchaser, 
thereby  procuring  a  sale  to  be  made  by  the  plaintiff 
which  he  would  not  have  made  but  for  those  false  and 
fraudulent  representations.  The  bill  sets  out  in  detail 
the  conduct  of  the  alleged  conspirators  in  procuring  tiie 
conveyance,  and  prayed  the  court  inter  alia  "to  order 
and  decree  the  aforesaid  deed  made  by  me  and  my  wife 
to  said  Langkamp  and  any  deed  which  he  may  have 
made  to  the  said  Elder  for  the  same  property,  or  to  any 
other  person,  to  be  of  no  effect  and  to  order  the  same  to 
be  delivered  up  in  open  court  to  be  canceled." 

A  demurrer  was  filed  by  the  defendants  but  was  ove^ 
ruled.  They  then  filed  separate  answers.  They  denied 
the  alleged  conspiracy  and  procurement  of  the  title  by 
fraud,  and  Langkamp  averred  that  the  lot  was  pur 
chased  by  him  for  his  sister,  Clara  E.  Elder,  wife  of  J<^ 
H.  Elder,  that  the  purchase  money  was  paid  by  her  out 
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of  money  furnished  to  him  by  her  belonging  to  her  sep- 
arate estate,  and  no  part  of  the  money  was  furnished  or 
provided  by  her  husband;  that  he  took  title  to  the 
property  in  trust  for  her  under  a  dry  trust,  and  on  De- 
cember 31,  1912,  to  remove  the  cloud  upon  her  title,  he 
executed  an4  delivered  to  her  a  deed  for  the  property.  A 
replication  was  filed  by  the  plaintiff  and  issue  was 
joined  on  the  matters  set  out  in  the  answers. 

The  learned  chancellor  in  the  court  below  sustained 
the  allegations  in  the  bill  as  to  the  conspiracy  and  fraud- 
ulent conduct  of  the  defendants.  He  found  that  the  con- 
sideration for  the  conveyance  was  |20,000,  tl,000  in 
cash,  an  additional  f  6,000  at  the  time  of  the  delivery  of 
the  deed,  and  f  13,000  secured  by  a  purchase  money  mort- 
gage executed  by  Langkamp ;  that  the  purchase  money, 
except  the  amount  for  which  the  mortgage  was  given, 
was  paid  by  Mrs.  Elder;  that  Langkamp  took  title  in 
trust  for  his  sister  at  her  request  and  in  furtherance  of 
the  transaction  he  made  the  mortgage  for  the  unpaid 
purchase  money.  The  learned  chancellor  entered  a  de- 
cree that  the  deed  from  Hartley  to  Langkamp  was  null 
and  void  and  vested  no  title  in  Langkamp  and  directed 
him  to  deposit  the  same  for  cancellation;  that  Lang- 
kamp "forthwith  convey  or  cause  to  be  reconveyed  to 
the  said  plaintiff  the  lot  of  ground  described  in  the  bill ; 
that  the  plaintiff  pay  into  court  f  7,000  and  deposit  in 
court  the  bond  and  mortgage  given  to  secure  payment  of 
the  balance  of  the  unpaid  purchase  money  for  the  pur- 
pose of  cancellation  and  redelivery  to  Langkamp;  and 
that  the  f  7,000  be  paid  to  Langkamp  when  he  has  com- 
plied with  the  decree.'*  The  defendants  have  appealed 
from  this  decree. 

We  have  stated  the  facts  only  so  far  as  we  deem  them 
necessary  to  dispose  of  the  case  in  the  view  we  take  of 
it.  The  merits  of  the  case  as  to  Langkamp  and  Elder  we 
are  not  concerned  with  now,  and  we  express  no  opinion 
on  the  findings  of  the  learned  chancellor  as  to  the  facts 
or  law  affecting  them.    We  are  of  the  opinion  that  Mrs. 
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Clara  E.  Elder  was  an  indispensable  party  to  the  pro- 
ceeding and  that  without  her  having  been  made  a  party^ 
the  learned  court  below  was  without  jurisdiction.  It  is 
an  uncontroverted  fact  under  the  findings  in  the  case 
that  Langkamp  took  the  title  to  the  property  and  held  it 
for  Mrs.  Elder^  and  that  she  paid  all  the  purchase  mon^ 
due  and  payable  and  that  the  mortgage  was  given  by 
Langkamp  to  secure  the  balance  of  the  purchase  money 
in  furtherance  of  the  purchase  made  of  the  premises  for 
Mrs.  Elder.  It  is,  therefore,  clear  that  the  title  to  the 
property  is  now  vested  in  Mrs.  Elder  and  not  in  Lang- 
kamp,  that  she  is  directly  interested  in  the  proceeding 
instituted  by  the  plaintiff  to  compel  a  cancellation  of 
the  deed  to  Langkamp  and  a  reconveyance  by  him^  and 
that  to  enforce  the  alleged  right  of  the  plaintiff  to  a  re- 
conveyance of  the  property  to  him  Mrs.  Elder  must  be 
made  a  party  to  the  proceeding.  A  part  of  the  prayer 
of  the  bill,  it  will  be  observed,  is  that  any  deed  which 
Langkamp  ^^may  have  made  to  said  Elder  f(H*  the  same 
property  or  to  any  other  person"  be  canceled,  and  tiie 
decree  is  that  he  ^^convey  or  cause  to  be  reconveyed"  to 
the  plaintiff  the  lot  of  ground  in  controversy.  The 
prayer  of  the  bill  would,  therefore,  require  the  court  to 
annul  the  deed  made  by  Langkamp  to  Mrs.  Elder,  and 
the  decree,  though  somewhat  indefinite,  may  be  intended 
to  have  the  same  object  in  view.  It  is  not  clear  what  the 
learned  court  below  meant  by  requiring  Langkamp  to 
"cause  (the  property)  to  be  reconveyed'^  if  he  did  not 
have  the  title  and  therefore  could  not  comply  with  the 
decree.  It  is  .certain  that,  as  Mrs.  Elder  was  not  a 
party  to  the  proceeding,  the  court  could  not  divest  or 
destroy  her  title  to  the  premises,  and  it  is  not  clear  how 
the  learned  court  could  enforce  its  decree  requiring 
Langkamp  to  cause  Mrs.  Elder  to  convey  her  title  to  tbe 
plaintiff.  It  is  horn  book  law,  recognized  in  all  jurisdic- 
tions, that  where  a  decree  in  equity  is  to  affect  a  title, 
all  holding  or  claiming  such  title  must  be  made  parties 
to  the  proceeding.    Without  Mrs.  Elder  being  made  a 
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party  to  the  proceeding  no  complete  adjudication  of  the 
plaintiflTs  title  or  right  to  the  property  can  be  made.  If 
Langkamp  obey  the  decree  entered  here,  and  execute 
and  deliver  to  the  plaintiff  a  deed  for  the  lot  of  ground, 
it  does  not  place  the  title  in  the  plaintiff,  because  Lang- 
kamp by  a  prior  deed  has  conveyed  the  title  to  another 
party.  Again,  the  decree  is  unjust  to  Langkamp,  in  that 
if  he  convey,  Mrs.  Elder  not  being  a  party  to  the  pro- 
ceedings, he  would  be  responsible  to  her  for  any  dam- 
ages or  injury  resulting  by  reason  of  the  reconveyance 
to  the  plaintiff.  For  this  reason,  it  is  said  in  16  Cyc. 
188,  "One  must  be  joined  who  otherwise,  not  being  bound 
by  the  decree,  might  assert  a  demand  against  the  prin- 
cipal defendant  which  would  be  inequitable  after  the 
latter's  performance  of  a  decree  in  favor  of  the  plaintiff." 
The  decree  if  enforced  would  also  be  unjust  to  Mrs. 
Elder  because  of  the  fact  that  having  paid  the  purchase 
money,  she  and  not  Langkamp  is  entitled  to  receive  the 
seven  thousand  dollars  directed  by  the  court  to  be  paid 
to  the  latter  on  his  reconveyance  of  the  property  to 
the  plaintiff.  This  directly  affects  Mrs.  Elder,  and 
whether  her  title  would  be  affected  or  not  by  the  decree 
entered  here,  her  right  to  the  seven  thousand  dollars  if 
the  decree  be  enforced  must,  under  the  facts  found  by  the 
court,  be  unquestioned.  The  decree,  therefore,  so  far  as 
Mrs.  Elder  is  concerned,  is  inequitable  and  without  good 
conscience,  and  this  being  clearly  shown  by  the  facts 
disclosed  in  the  case,  the  court  was  without  jurisdiction 
to  make  it  Mrs.  Elder  is  an  indispensable  party  to  the 
proceeding  and  when  this  was  discovered  by  the  answer 
filed  by  Langkamp,  the  court  should  have  required  the 
plaintiff  before  proceeding  further  to  amend  his  bill  and 
make  her  a  party.  It  is  said  in  16  Cyc.  189,  citing 
numerous  cases  to  sustain  the  text:  "A  party  is  indis- 
pensable when  he  has  such  an  interest  that  a  final  decree 
cannot  be  made  without  affecting  it,  or  leaving  the  con- 
troversy in  such  a  condition  that  the  final  determination 
may  be  wholly  inconsistent  with  equity  and  good  con- 


Digitized  by 


Google 


556  HABTLET  v.  LANGKAMP  &  ELDER,  Appellants. 

Opinion  of  the  Court.  [243  Pa. 
science.  That  is  to  say  his  presence  as  a  party  is  indis- 
pensable where  his  rights  are  so  connected  with  the 
claims  of  the  litigants  that  no  decree  can  be  made  be- 
tween them  without  impairing  such  rights The 

rule  as  to  indispensable  parties  is  neither  technical  nor 
one  of  convenience;  it  goes  absolutely  to  the  jurisdic- 
tion^  and  without  their  presence  the  court  can  grant  no 
relief.  Thus  where  the  object  of  a  bill  is  to  divest  a  title 
to  property,  the  presence  of  those  holding  or  claiming 
such  title  is  indispensable.'^ 

It  is  a  settled  rule  of  equity  jurisprudence  that  as  the 
absence  of  an  indispensable  party  goes  to  the  jurisdiction 
of  the  court,  an  objection  to  the  proceeding  on  that 
ground  may  be  raised  at  any  time,  during  the  hearing  or 
on  an  appeal  from  the  decree  of  the  trial  court  The 
court  may,  of  its  own  motion,  for  the  like  reason,  raise 
and  pass  upon  the  objection,  and  if  the  ground  of  want 
of  jurisdiction  be  not  removed  by  bringing  the  proper 
parties  on  the  record  as  parties  to  the  proceedings  the 
chancellor  may  dismiss  the  bill. 

We  are  of  opinion  that  Mrs.  Elder  is  an  indispensable 
party  to  a  proceeding  to  cancel  the  Langkamp  deed  and 
compel  a  reconveyance  of  the  property.  We  are  not  dis- 
posed, however,  to  reverse  and  dismiss  the  bill,  but  will 
follow  the  practice  adopted  in  Heck  v.  Collins  at  231  Pa. 
357  and  give  the  plaintiff  an  opportunity  to  amrad  his 
bill  so  as  to  make  Mrs.  Elder  a  party  defendant  The 
merits  of  the  controversy  between  the  parties  as  to  the 
title  to  the  premises  in  dispute  can,  after  the  amend- 
ment, be  completely  and  finally  adjudicated. 

The  decree  is  reversed  with  a  procedendo,  the  costs  of 
this  appeal  to  be  paid  by  the  appellee;  and  the  court 
below  is  directed  to  permit  the  plaintiff  to  amend  his  bUl 
by  making  Clara  E.  Elder  a  party  defendant  M  tiie 
amendment  be  not  made  within  thirty  days  from  the 
filing  of  the  remittitur,  the  court  shall  enter  a  decree  difr 
missing  the  bilL 
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Meikle  v.  Northwestern  National  Insurance  Com- 
pany, Appellant. 

Pleading  and  practice — Premature  action — Plea  in  abatement — 
Affidavit  of  defense — 8uit  on  insurance  policy, 

1.  The  allegation  that  an  action  is  premature  is  not  a  defense 
to  the  action  but  to  the  writ,  and  judgment  upon  it,  if  found  true, 
is  not  that  the  plaintiff  take  nothing  by  his  writ  but  that  the  writ 
be  quashed.  Such  a  defense  should  be  set  up  by  plea  in  abatement 
or  demurrer  or  affidavit  of  defense  before  answering  to  the  merits. 

2.  In  an  action  upon  a  policy  of  fire  insurance,  the  defendant 
filed  an  affidavit  of  defense  on  the  merits  without  raising  any 
question  as  to  whether  the  action  was  prematurely  brought,  and 
the  case  went  to  trial.  After  a  verdict  had  been  recovered  for 
plaintiff,  defendant  made  a  motion  for  judgment  n.  o.  v.  on  the 
ground  that  the  action  had  been  brought  within  sixty  days  after 
satisfactory  proof  of  loss«had  been  furnished  the  company,  although 
the  policy  provided  that  no  suit  should  be  brought  until  more  than 
sixty  days  thereafter.  The  lower  court  discharged  the  rule  and 
entered  judgment  on  the  verdict.    Meld,  no  error. 

Argued  Nov.  5,  1913.  Appeal,  No.  263,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1910,  No.  957,  on  verdict  for  plaintiff  in  case  of 
Charles  A.  Meikle  v.  Northwestern  National  Insurance 
Company.  Before*  Brown,  Mbstbbzat,  Pottbb,  Elkin 
and  Stewart,  J  J.    Affirmed. 

Assumpsit  on  insurance  policy.  Shafbr,  J.,  filed  the 
following  opinion : 

The  action  is  upon  a  policy  of  fire  insurance  upon 
personal  property.  The  question  tried  by  the  jury  was 
as  to  the  value  of  the  plaintiff's  goods  and  the  jury  ren- 
dered a  verdict  for  the  plaintiff  for  a  sum  less  than  his 
claim.  As  we  understand  it,  however,  the  defendant 
does  not  press  its  motion  for  a  new  trial.  The  question 
raised  on  the  motion  for  judgment  non  obstante  vere- 
dicto is  as  to  whether  or  not  the  action  is  premature. 
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The  policy  provides  that  no  suit  shall  be  brought  thereon 
until  sixty  days  after  satisfactory  proof  of  loss  has  been 
furnished  the  company.  The  fire  occurred  on  February 
28,  1910.  Notice  of  the  fire  was  promptly  given  to  the 
company's  agent  at  McEeesport  and  adjusters  repre- 
senting the  company  came  on  the  ground  on  March  18 
and  March  22,  1910.  There  was  scnne  conflict  of  testi- 
mony and  some  confusion  in  the  testimony  of  the  plain- 
ti£F  himself  as  to  what  sort  of  papers  he  had  furnished  to 
the  company  In  addition  to  the  notice  of  the  fire.  The 
plaintiff  did  testify^  however,  that  he  had  sent  a  list  of 
the  things  which  were  alleged  to  be  burned,  consisting  of 
dental  tools  and  supplies,  to  the  company  within  a  week 
or  two  after  the  fire  and  before  the  adjusters  came  and 
that  he  received  no  reply  from  the  company.  Plaintiff's 
counsel,  about  the  last  of  April  or  the  first  of  May,  wrote 
to  the  company  alleging  that  a  proper  proof  of  loss  had 
been  furnished  the  company,  whereupon  the  agent  of  the 
company  replied,  under  date  of  May  3, 1910,  to  the  effect 
that  this  was  an  error,  that  the  company  had  not  re- 
ceived *^any  satisfactory  proof  of  loss  under  this  claim," 
and  enclosing  a  blank  form  of  proof  of  loss  to  assist  the 
plaintiff  in  making  out  a  proof.  The  plaintiff  thereupon 
made  out  a  proof  of  loss  upon  the  printed  form  sent  him 
and  sent  it  to  the  company,  }t  being  received  by  them  on 
May  9th.  The  claim  not  having  been  paid,  suit  was 
brought  a  few  days  less  than  sixty  days  after  the  sending 
of  the  printed  proof  of  loss. 

The  affidavit  of  defense  sets  up  in  the  words  ol  the 
policy  the  provision  as  to  books  of  account,  vouchers, 
etc.  It  also  sets  up  in  like  manner  in  the  words  of  the 
policy  the  agreement  that  the  policy  shall  be  void  in  case 
of  fraud  or  false  swearing  by  the  assured  and  allies 
that  the  assured  had  been  guUty  of  such  false  swearing. 
The  paragraph  of  the  policy  which  provides  that  no 
action  shall  be  brought  untU  after  sixty  days  after  sat- 
isfactory proofs  of  loss  were  furnished,  is  not  set  up  or 
referred  to  in  any  way  in  the  affidavit  of  defense.    The 
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affidavit  simply  alleges  that  proofs  of  loss  were  not  fur- 
nished on  March  18th  as  plaintiff  claims,  but  were 
furnished  on  May  4th  and  delivered  on  May  9th,  but  it 
is  not  suggested  in  any  way  that  this  constitutes  a  de- 
fense to  the  action.  As  the  policy  also  contains  an 
agreement  that  no  suit  shall  be  brought  after  one  year, 
the  effect  of  the  plaintiff's  not  discovering  his  mistake 
until  the  trial  would  necessarily  be  to  preclude  any  re- 
covery whatever.  If  the  claim  had  been  made  by  the 
affidavit  of  defense  that  the  suit  was  premature,  the 
plaintiff  would  have  had  an  opportunity  to  discontinue 
his  action  and  begin  another  one. 

The  plaintiff  claims  that,  having  given  evidence  tend- 
ing to  show  some  sort  of  proof  of  loss  given  in  March 
without  any  objection  received  from  the  defendant,  it 
was  not  necessary  for  him  to  furnish  any  other  proof, 
and  that  the  action,  being  brought  more  than  sixty  days 
after  that  proof  was  received,  was  not  premature.  There 
is  no  doubt  that  a  retention  for  a  considerable  time  of  a 
proof  of  loss  without  objection  amounts  to  a  waiver  of 
objection,  but  in  this  case  the  plaintiff  furnished  a 
second  proof  as  if  no  prior  proof  had  been  given.  We 
are,  therefore,  inclined  to  the  opinion  that  the  defendant 
under  these  circumstances  would  have  a  right  to  assume 
that  the  plaintiff  had  abandoned  his  first  proof. 

The  allegation  that  an  action  is  premature  is  not  a 
defense  to  the  action  but  to  the  writ  and  judgment  upon 
it,  if  found  true,  is  not  that  the  plaintiff  take  nothing  by 
his  writ,  but  that  the  writ  be  quashed.  In  other  words, 
it  is  matter  of  abatement  which,  strictly  speaking,  ought 
to  be  set  up  by  a  plea  or  demurrer  before  answering  to 
the  merits.  That  the  objection  that  an  action  is  prema- 
ture must  be  set  up  in  this  way  is  laid  down  in  1  Ency. 
of  PI.  and  Pr.,  22,  supported  by  the  authorities  there 
cited.  The  Practice  Act  of  May  25,  1887,  P.  L.  271,  by 
which  special  pleading  is  abolished  did  not  abolish  pleas 
in  abatement,  nor  did  it  alter  the  existing  law  in  regard 
to  such  pleas  in  any  respect.    The  defendant  in  this  case. 
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having  pleaded  nonaBsumpsit  without  a  plea  in  abate- 
ment or  demurrer,  would  be  precluded  by  the  strict  rules 
of  pleading  from  setting  up  thereafter  that  the  action 
was  prematurely  brought.  We  are  not  prepared  to  say 
that  a  defendant  should  be  held  to  this  strict  rule  at  this 
day  and  if  the  matter  had  been  set  up  in  the  affidavit  of 
defense,  we  should  be  inclined  to  think  that  he  might 
introduce  it  under  the  plea  of  nonassumpsit,  as  the  affi- 
davit  of  defense  has  in  our  practice  to  a  large  extent 
taken  the  place  of  the  plea.  If  the  affidavit  of  defense 
presented  the  substance  of  a  good  plea  in  abatement, 
that  would  seem  to  be  all  that  is  necessary  under  our 
practice.  It  is,  however,  a  rule  of  pleading  as  well  as  of 
common  justice  that  a  plea  in  abatement  should  give  the 
plaintiff  a  better  writ;  that  is,  it  should  not  only  point 
out  what  is  wrong  with  the  writ,  but  p(^t  out  that 
which  would  make  it  good.  A  properly  drawn  plea  in 
abatement  in  this  case  would  have  alleged  the  agreement 
that  no  suit  was  to  be  brought  for  sixty  days  after  the 
receipt  of  satisfactory  proofs  and  that  satisfactory 
proofs  were  received  on  a  certain  day  and  that  therefore 
no  action  could  be  brought  before  a  certain  date.  We 
are,  therefore,  of  opinion  that  the  state  of  the  pleadings 
precludes  the  defendant  from  now  taking  advantage  of 
the  provision  as  to  when  suit  should  be  brought 

The  motion  for  judgment  non  obstante  veredicto  is 
denied,  and  it  is  ordered  that  judgment  be  entered  on  the 
verdict  on  payment  of  the  verdict  fee. 

Verdict  for  plaintiff  for  11,647.07.  The  court  over- 
ruled defendant's  motion  for  judgment  non  obstante 
veredicto  and  judgment  was  entered  on  the  verdict  De- 
fendant appealed. 

Error  assigned,  among  others,  was  in  refusing  to  enter 
judgment  non  obstante  veredicto. 

William  A.  Jordan,  for  appellant 
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A.  M.  Bimon,  with  him  W.  E,  NetvUn,  for  appellee. 

Pbb  Curiam,  January  5, 1914 : 

The  judgment  in  this  case  is  affirmed  on  the  opinion 
of  the  court  below,  denying  judgment  for  the  defendant 
non  obstante  veredicto. 


Western  Savings  Bank,  Appellant,  v.  Saners. 

Promiasory  noie9 — Negotiable  insirumentB — Renewal  note — En- 
dorsemeni — Endorsement  induced  hy  fraud-judgment  non  oh- 
stam^e  veredicto. 

The  endorser  of  a  renewal  note  is  not  liable  in  an  action  thereon 
when  his  endorsement  has  been  procured  through  a  promise  by  an 
officer  of  the  plaintiff  bank,  the  holder,  that  he  would  insert  in  the 
body  of  the  note  the  same  collateral  securities  that  had  been  pledged 
by  the  maker  for  the  payment  of  the  original  obligation,  when  in 
fact  more  than  a  year  before  the  endorsement  such  officer  had 
fraudulently  abstracted  Ihe  securities  and  had  substituted  others 
for  them,  and  this  fact  was  known  to  the  plaintiff  before  defend- 
ant's endorsement. 

Argued  Nov.  5,  1913.  Appeal,  No.  264,  Oct.  T.,  1913, 
by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co.,  Jan. 
T.,  1911,  No.  795,  for  defendant  non  obstante  veredicto 
in  case  of  Western  Savings  and  Deposit  Bank  of  Pitts- 
burgh V.  John  Sauers.  Before  Brown,  Mestrbzat,  Pot- 
TBB,  Elkin  and  Stewart,  JJ.    Affirmed. 

Assumpsit  on  promissory  note.    Before  Gohbn,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  jury  found  a  verdict  for  plaintiff  for  16,825.61. 
The  court  subsequently  entered  judgment  for  defendant 
non  obstante  veredicto.   Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  entering  judg- 
ment for  defendant  non  obstante  veredicto. 

Vol.  OGXLm — 36 
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F.  D.  McCloskey,  of  Kinnear,  McCloakey  d  Best,  for 
appellant 

Joseph  Stadtfeld,  with  him  Thomas  H.  Hasson,  for 
appellee. 

Pbb  Curiam,  January  5, 1914: 

The  appellee  endorsed  the  renewal  note  of  September 
30, 1909,  at  the  request  of  the  bank  and  under  the  prom- 
ise  of  the  assistant  cashier  that  he  would  insert  in  the 
body  of  the  note  the  same  collateral  securities  that  had 
been  pledged  by  the  maker  for  the  payment  of  the  origi- 
nal obligation.    The  appellee  was  thus  clearly  given  to 
understand  that  the  bank  still  held,  and  would  con- 
tinue to  hold,  those  securities  for  his  protection;  but, 
as  a  matter  of  fact,  the  assistant  cashier,  more  than  a 
year  before,   had  fraudulently  abstracted  the  tiiirty 
shares  of  the  capital  stock  of  the  Parkersburg  Industrial 
Company  and  substituted  other  stocks  for  them.    The 
bank  had  actual  knowledge  of  this  substitution  some 
months  before  the  appellee  endorsed  the  renewal  note. 
The  maker  of  the  original  note  knew  nothing  of  this 
substitution  and  the  appellee  was  ignorant  of  it  at  the 
time  he  endorsed  the  renewal  note.    This  action  is  npcm 
his  endorsement  of  that  note,  but,  as  he  was  induced  to 
endorse  it  through  a  bald  and  substantial  fraud,  prac- 
ticed upon  him  by  the  representative  of  the  bank,  his 
endorsement  created  no  liability,  and  the  judgment  for 
the  defendant  non  obstante  veredicto,  having.been  prop- 
erly entered,  is  now  affirmed. 


Beed  v.  Pittsburgh,  Cincinnati,  C5hicago,  and  St 
Louis  Railway  Co.,  Appellant 

Negligence — Railroads — Bridge  accident — Disregard  of  "SUtw" 
order — Contributory  negligence — Implied  invitee — Duty  of  reason- 
able care — Case  for  jury, 

1.  In  an  action  against  a  railroad  company  to  recover  damageB 
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for  personal  injuries,  the  question  of  defendantfs  negligence  is  for 
the  juiy  where  there  is  evidence  that  at  the  time  of  the  accident 
the  plaintiff  was  employed  by  a  construction  company  engaged  in 
building  a  concrete  bridge  for  defendant  company;  that  plaintiff 
was  required  to  see  that  cement  flowed  freely  through  a  chute  to 
forms  below  the  trestle  bridge,  over  which  defendant's  trains  were 
running;  that  while  plaintiff  could  have  inspected  the  chute  from 
below,  it  was  necessary  for  him  to  stand  on  the  trestle  in  order  to 
do  the  work  effectively;  that  the  use  of  the  trestle  by  the  plaintiff 
and  other  employees  of  the  construction  company  had  been  cus- 
tomary with  the  knowledge  and  in  the  presence  of  the  insi)ectors 
and  master  carpenter  of  the  defendant  company;  that  during  the 
construction  of  the  bridge  defendant  company  issued  a  "slow" 
order  requiring  trains  to  run  at  the  rate  of  four  miles  per  hour, 
and  the  employees  of  the  construction  company  understood  that 
such  order  was  for  their  protection,  and  which  was  disobeyed  in 
consequence  of  which  plaintiff,  while  standing  on  the  trestle,  was 
struck  by  a  train  running  at  a  speed  of  from  fifteen  to  twenty 
miles  an  hour,  and  suffered  the  injuries  complained  of. 

2.  In  such  case  where  it  api>eared  that  plaintiff  was  employed 
to  do  and  was  doing  at  the  time  of  the  accident  a  part  of  the  work 
required  of  his  employers  in  the  execution  of  their  contract  with 
the  defendant  company,  and  that  while  he  might  have  performed 
that  service  in  another  indirect  and  less  effective  way  by  going 
beneath  the  trestle,  the  work  could  be  more  advantageously  done 
by  standing  on  the  trestle,  there  was  evidence  of  an  implied  invi- 
tation on  the  part  of  the  defendant  for  the  plaintiff  to  use  the 
bridge  for  such  purpose;  that  he  was  neither  a  licensee  nor  a  tres- 
passer, and  thai  the  defendant  owed  him  the  duty  of  reasonable 
care  under  the  circumstances,  and  the  court  made  no  error  in 
leaving  the  question  of  plaintiff's  contributory  negligence  to  the 
jury,  and  a  verdict  and  judgment  for  plaintiff  was  sustained. 

Argued  Nov.  5,  1913.  Appeal,  No.  201,  Oct.  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Second  T.,  1911,  No.  528,  on  verdict  for  plaintiff  in  case 
of  Walter  Reed  v.  Pittsburgh,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company.  Before  Bbovtn,  Mbstrb- 
ZAT,  PoTTBE,  Elkin  and  Stewart,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Bbown,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 
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Verdict  for  plaintiff  of  13,500,  and  judgment  thereon. 
Defendant  appealed. 

Errors  dssigned  were  in  refusing  to  direct  a  verdict 
for  defendant  and  to  enter  judgment  for  defendant  n. 
o.  V. 

W.  8.  Dalzell,  of  Dalzell,  Fisher  d  Hawkins,  for  ap- 
pellant. 

John  J.  Heard,  with  him  George  E.  Shaw,  of  Reed, 
Smith,  Shaw  &  Beale,  for  appellee. 

Opinion  by  Mr.  Justice  Mestrezat,  January  5, 1914 : 
There  was  evidence  to  warrant  the  jury  in  finding  suf- 
ficient facts  to  support  the  verdict  for  the  plaintiff  and 
the  case  was,  therefore,  for  the  jury.    The  accident  oc- 
curred and  the  plaintiff  lost  his  leg  by  reason  of  the 
disobedience  of  the  "slow^  order  by  the  trainmen  oper- 
ating the  train  which  struck  the  plaintiff,  and  their  fail- 
ure to  give  the  proper  signals  of  the  approach  of  the 
train  to  the  trestle  or  bridge.    A  concrete  bridge  was 
being  built  by  the  plaintiff's  employer,  the  McKcItj- 
Hine  Company,  for  the  defendant  railway  company.   He 
was,  therefore,  indirectly  working  for  the  defendant  in 
the  construction  of  the  bridge.    He  had  charge  of  the 
mixer  and  one  of  his  duties  required  him  to  see  that  the 
cement  did  not  clog,  and  that  it  flowed  freely  through 
the  chute  to  the  forms  which  were  directly  below  the 
trestle  or  steel  bridge.     It  is  true  he  could  have  in- 
spected the  chute  by  going  beneath  the  trestle,  but  if  the 
material  clogged  in  the  chute  and  the  mixer  had  to  be 
stopped  he  would  have  had  to  communicate  with  the 
man  operating  it  through  two  or  three  other  men  in- 
stead of  giving  the  signal  direct    The  customary  and 
habitual  way  of  performing  this  duty  was  to  go  on  the 
trestle  about  fifty  or  sixty  feet  east  of  the  mixer  from 
which  point  h^  could  observe  the  fiow  of  the  concrete 
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through  the  chute  and  in  case  of  the  material  clogging 
he  could  communicate  directly  with  the  man  in  charge 
of  the  mixer  and  stop  the  machine.  It  was  not^  there- 
fore, only  reasonably  necessary  but  quite  necessary  that 
the  service  be  performed  in  this  way  if  it  was  to  be 
done  effectively  by  the  plaintiff  himself  and  not  indi- 
rectly through  others.  The  fact  that  it  was  done  in  this 
way  for  such  length  of  time  without  any  known  objec- 
tion on  the  part  of  his  employer  or  the  defendant  com- 
imny  would  indicate  that  the  plaintiff  was  performing 
his  duties  in  the  proper  way  by  going  on  the  trestle  to 
inspect  the  chute. 

There  can  be  no  question  under  the  evidence  that  the 
employees  of  the  construction  company,  engaged  in 
erecting  the  concrete  bridge,  used  the  trestle  from  the 
time  the  work  was  begun  in  May  until  the  accident  hap- 
pened on  the  thirtieth  of  July  following.  This  was  done 
without  any  protest  or  objection  by  the  defendant  com- 
pany. In  addition  to  the  use  made  of  it  by  Beed,  the 
plaintiff,  in  inspecting  the  chute,  he  and  the  other  em- 
ployees used  it  for  many  purposes,  such  as  to  repair  the 
chute,  to  cross  to  the  company  store  for  anything  they 
wanted,  and  in  carrying  material  and  tools  from  one  side 
of  the  creek  to  the  other.  They  also  laid  a  pipe  line  on 
the  trestle  to  carry  steam  across  the  bridge  to  operate  a 
pump  which  was  pumping  water  from  the  excavations 
on  the  other  side  of  the  creek.  The  men  would  cross  in 
gangs  of  a  dozen  or  fifteen  at  a  time,  and  the  testimony 
is  that  the  trestle  was  used  by  them  daily  and  almost 
hourly  until  the  accident  occurred.  This  use  of  the 
bridge  was  made  in  the  presence  of  and  with  the  knowl- 
edge of  the  defendant's  inspectors  of  the  trestle  and  of 
the  concrete  work,  both  of  whom  were  in  daily  attend- 
ance upon  their  duties,  and  also  with  the  knowledge  of 
the  defendant's  master  carpenter,  in  charge,  who  visited 
the  work  at  frequent  intervals. 

The  evidence  was  sufficient,  we  think,  to  warrant  the 
jury  in  finding  that  the  McKelvy-Hine  Company's  em- 
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ployees  used  the  trestle  with  the  acquieseence  and 
knowledge  of  the  defendant  company  during  the  con- 
struction of  the  concrete  bridge,  and  that  it  was  neces- 
sary for  Beed  to  use  the  trestle  in  order  to  parf orm  his 
duties  eflfectively.    The  work  that  Reed  was  employed  to 
do  and  was  doing  at  the  time  of  the  accident  was  a  part 
of  the  work  required  of  his  employers  in  the  execution 
of  their  contract  with  the  defendant  company.    While, 
as  suggested  above,  he  might  have  performed  that  serv- 
ice in  another  indirect  and  less  effective  way  by  going 
beneath  the  trestle,  it  is  clear  that  the  work  could  be 
more  advantageously  done  by  going  on  the  bridge  to 
perform  the  service.     It  follows,  therefore,  that  there 
was  an  implied  invitation  on  the  part  of  the  defendant 
for  Reed  to  use  the  bridge  for  the  purpose,  and  that  he 
was  neither  a  licensee  nor  a  trespasser.    The  defendant 
owed  Reed  the  duty  of  reasonable  care  under  the  cir- 
cumstances and  the  failure  to  perform  that  duty  by  its 
employees  was  negligence  for  which  the  defendant  was 
liable.    Whether  the  "slow"  order  was  made  solely  by 
the  defendant  company  to  insure  the  safety  of  its  trains 
and  passengers,  as  claimed  by  it,  or  whether  it  was  made 
for  the  convenience  as  well  as  the  protection  of  the 
employees  of  the  McEelvy-Hine  Company  engaged  in 
the  erection  of  the  concrete  bridge  was  a  question  of 
fact  for  the  jury,  which  on  sufficient  evidence,  they 
found  in  favor  of  the  plaintiff.    There  was  direct  evi- 
dence that  the  trestle  was  not  weakened,  as  alleged  by 
the  defendant,  in  excavating  for  the  foundations  of  the 
concrete  bridge,  and  if  that  be  true  it  was  not  a  ground 
for  requiring  a  slower  schedule  for  the  trains  using  the 
trestle.    There  was  also  evidence  tending  to  show  that 
all  the  employees  of  the  construction  company,  includ- 
ing Reed,  using  the  trestle,  understood  that  the  "slow^ 
order  was  for  their  protection,  and  that  they  relied  on  it 
for  that  purpose.    It  is  not  denied  that  after  the  pro- 
mulgation of  the  order  all  the  trains  were  operated  in 
accordance  with  it  until  the  train  which  injured  the 
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plaintiff  was  crossing  the  trestle.  Tt  was  miming  at  the 
rate  of  from  fifteen  to  twenty  miles  an  hour.  The  "slow'' 
order  required  trains  to  run  at  the  rate  of  four  miles  an 
hour,  and  it  is  clear  from  the  evidence  that  if  the  train 
had  been  running  as  required  by  that  order^  the  plaintiff 
could  have  left  the  bridge  in  time  to  prevent  the  col- 
lision which  resulted  in  his  injuries. 

The  question  of  the  plaintiff's  negligence  was  for  the 
jury.  If  he  was  properly  on  the  bridge  in  discharge  of 
his  duties  and  was  justified  in  believing  that  the  "slow" 
order  would  be  observed  by  trains  passing  over  the 
trestle,  there  was  no  evidence  in  the  case  which  would 
convict  him  of  any  negligent  conduct.  He  was  not  ex- 
I)osing  himself  to  an  open  and  obvious  danger  while  he 
was  on  the  bridge,  but  was  perfectly  safe  so  long  as  the 
defendant's  employees  observed  the  company's  rules  in 
the  operation  of  the  trains.  His  risk  or  danger  did  not 
come  from  any  act  of  his,  but  from  an  unanticipated 
negligent  act  on  the  part  of  the  company's  employees  in 
failing  to  run  the  train  according  to  the  "slow"  order 
and  in  not  giving  proper  signals  of  the  approach  of  the 
train.  It  is  true,  as  suggested  by  appellant's  counsel, 
that  the  plaintiff  knew  that  the  defendant  company  was 
using  the  bridge  regularly  for  its  scheduled  trains  and 
for  its  picnic  trains,  but  the  evidence  does  not  show  that 
he  knew  or  ought  to  have  known  that  the  company  was 
running  any  of  its  trains  in  disobedience  to  the  "slow" 
order  which  required  them  to  run  at  a  rate  not  exceeding 
four  miles  an  hour  as  they  crossed  the  trestle.  He, 
therefore,  had  a  right  to  assume  that  the  defendant 
would  operate  its  trains  in  accordance  with  the  special 
order  while  they  were  crossing  the  trestle.  It  was  the 
disregard  of  this  order  and  the  failure  to  give  the  proper 
signals  by  the  crew  operating  the  train  which  struck  the 
plaintiff  and  not  his  own  negligence,  that  caused  his  in- 
juries. 

The  judgment  is  affirmed. 
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Posej  V.  National  Bank  of  Western  Pennsylvania. 

Ntgligenc&^idewoth — Defective  sidewalk — Knowledge  of  de- 
fect— Coal  hole — Evidence — Case  for  jury, 

1.  In  an  action  of  treq^ass  to  leoover  damages  for  i»^!Bonal  in- 
jnriea  suatauied  by  plaintiff  in  ocmaequenoe  of  falling  into  a  coal 
hole  in  the  pavement  of  the  defendant  company  where  it  appeared 
that  the  lid  covering  the  hole  had  tilted  under  plaintiff's  wei|^t» 
either  because  the  nut  was  lost  from  the  pin  which  held  the  lid  in 
place,  or  because  it  was  so  loosely  screwed  on  the  pin  that  it  did 
not  hold  the  lid  securely,  die  question  of  defendant's  negligence 
was  for  die  juiy  wheie  a  witness  testified  that  in  traveling  upon 
the  pavement  two  or  three  days  before  the  accident  he  had  stepped 
on  the  cover  and  it  had  tilted,  and  that  he  escaped  injury  only 
because  he  was  at  the  time  moving  rapidly. 

2.  In  such  case  die  court  did  not  err  in  refusing  to  strike  out 
the  testimony  of  such  witness  on  the  ground  that  the  witness  was 
not  certain  as  to  the  day,  wedc  or  month  upon  whidi  he  had 
•tenied  upon  the  lid,  where  he  testified  posittv^  without  onoe 
modifying  his  statement,  diat  it  had  occurred  two  or  three  days 
before  the  accident  to  the  plaintiff. 

Argued  Nov.  6, 1913.  Appeal,  No.  266,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co.,  May 
T.,  1910,  No.  75,  on  verdict  for  plainti£F  in  case  of  Har- 
vey S.  Poaey  v.  National  Bank  of  Western  Pennsylvania. 
Before  Brown,  Mbstrbzat,  Pottbb,  Elkin  and  Stbw- 
ABT,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuriea. 
Before  Ford,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |2,334.35  and  judgment 
thereon.    Defendant  appealed. 

Error  asstgn^d,  among  others,  was  in  refusing  d^e&d- 
ant's  motion  for  judgment  n.  o.  v. 
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H.  T.  Blamter,  of  Laeear  d  Blamter,  with  him  Thomas 
C.  LazeoTy  and  Je$$e  T.  Lastear,  for  appellant 

Baiph  P.  Tamnehill,  for  appellee. 

Opinion  by  Mr.  Jusnca  Stbwabt,  January  5^  1914 : 
The  plaintiflF  suBtained  his  injuries  by  stepping  upon 
the  iron  lid  coyering  a  coal  hole  in  the  payement  of  the 
defendant  company^  which  was  so  insecurely  fastened 
that  beneath  the  plaintiff's  weight  it  tilted,  with  the 
result  that  plaintiff's  right  leg  went  its  full  length  into 
the  hole.  The  negligence  charged  was  failure  on  part 
of  the  defendant  to  exercise  proper  care  in  keeping  the 
coyering  of  the  coal  hole  in  reasonably  safe  condition. 
The  case  turned  on  the  question  of  defendant's  negli- 
g^ice  no  other  question  being  inyolyed.  The  coal  hole 
was  about  two  feet  in  diameter,  and  a  like  distance  from 
the  curbing.  The  lid  rested  on  a  cast  iron  flange  which 
ext^ided  around  the  hole,  eyen  with  the  payement,  and 
was  held  in  place  by  an  iron  pin  attached  which  passed 
through  an  iron  cross  bar  below  and  was  there  se- 
cured by  a  nut  It  can  readily  be  seen  that  with  this 
nut  tightly  screwed  up  against  the  iron  crossbar  a  dis- 
placement of  the  lid  or  coyer  was  next  to  impossible.  It 
is  too  clear  for  dispute,  that  the  lid  tilted  and  caused  the 
injury  to  the  plaintiff  because  the  nut  was  either  lost 
from  the  pin,  or  was  so  loosely  screwed  thereon  that  it 
did  not  hold  securely  the  lid.  Had  it  been  in  place  and 
tightly  screwed  up  against  the  bar,  the  accident  could 
not  haye  occurred.  Either  of  these  contingencies  with 
req[>ect  to  the  nut  might  haye  happened  at  the  moment 
of  the  accident,  and  therefore  the  mere  fact  of  the  acci- 
dent was  not  enough  to  establish  negligence.  Except  as 
there  was  in  the  eyidence  something  indicating  an  op- 
I>ortunit7  of  preyious  knowledge  on  the  part  of  the 
defendant,  or  that  it  ought  to  haye  known  of  the  defect, 
it  could  not  be  charged  with  culpable  negligence.  In 
thili  case  tJMre  was  the  testimony  of  a  witness  called  by 
plaintiff  to  the  effect  that  two  or  three  days  before  the 
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accident  to  the  plaintiff  he,  the  witness^  in  traveling 
upon  the  pavement  had  stepped  on  this  lid  or  cover,  with 
the  result  that  it  tilted.  He  escaped  injury  because,  as 
he  says,  he  was  at  the  time  moving  rapidly.  The  testi- 
mony of  this  witness  was  quite  sufficient  to  carry  the 
case  to  the  jury.  The  jury  alone  could  say,  in  the  light 
of  this  testimony,  and  considering  the  prominence  and 
conspicuousness  of  the  place,  whether  the  defendant 
company  ought  to  have  known  of  the  unsafe  conditions. 
The  court  was  asked  to  strike  out  this  testimony  on  the 
ground  that  the  witness  was  not  certain  as  to  the  day, 
week  or  month  upon  which  he  had  stepped  upon  the  lid. 
This  motion  was  properly  refused,  for  the  sufficient  rea- 
son that  while  the  witness'  answers  as  to  the  date  of  the 
occurrence  were  somewhat  confused  and  contradictory, 
he  testified  positively,  and  never  once  modified  his  state- 
ment, that  it  had  occurred  two  or  three  days  before  the 
accident  to  the  plaintiff.  A  careful  review  of  the  evi- 
dence has  satisfied  us  that  the  case  was  for  the  jury,  and 
therefore  no  error  was  committed  in  refusing  judgment 
non  obstante. 
The  judgment  is  affirmed. 


McMillan  v.  Davis,  Appellant 

Contract — Sale — Conditional  sale — Assignment  of  patent—Ei- 
crow — Promissory  notes. 

Where  an  owner  of  a  patent  sells  it  for  part  cash  and  part  prom- 
issory notes  delivered  to  him,  and  he  dq;>osits  an  assignment  of  the 
patent  in  escrow,  conditioned  upon  its  redelivery  to  him  upon  de- 
fault of  payment  of  the  notes,  the  transaction  is  not  an  option  but 
a  binding  contract  of  purchase  and  sale;  and  the  owner  of  the 
patent  may,  upon  default  of  paym^t  of  the  notes,  either  with- 
draw the  assignment  in  escrow,  or  enforce  the  payment  of  the 
notes. 

Submitted  Nov.  5, 1913.   Appeal,  No.  12,  Oct  T.,  1913, 
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by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1912,  No.  3099,  for  plaintifl  for  want  of  a  suffi- 
cient affidavit  of  defense  in  case  of  Gilbert  N.  McMillan 
V.  Harry  Davis.  Before  Beown,  Mbstrbzat,  Pottbb, 
Elkin  and  Stewabt,  JJ.    Affirmed. 

Assumpsit  on  promissory  note.  Bule  for  judgment 
for  want  of  sufficient  affidavit  of  defense.  Before 
Davis,  J. 

The  plaintiff  was  the  payee  of  a  promissory  note  for 
f  7,500,  and  brought  this  action  against  the  defendant  as 
endorser,  to  recover  the  amount  of  the  note. 

The  defendant  alleged  as  matter  of  defense  the  total 
failure  of  consideration  in  the  note  between  the  maker 
and  payee.  The  affidavit  of  defense  alleged  that  the  note 
in  suit  was  endorsed  by  the  defendant  and  abother  and 
delivered  to  the  plaintiff  under  the  terms  of  certain 
agreements,  from  which  it  appeared  that  the  note  was 
given  by  the  Star  Starter  Company  as  part  of  the  pur- 
chase money  for  a  patent,  and  that  the  assignment  of  the 
letters  patent  was  delivered  to  the  White  Mountain  Na- 
tional Bank  of  Gorham,  N.  H.,  in  escrow,  and  that  the 
escrow  agreement  contained  the  following  stipulation : 

"In  the  event  that  there  shall  be  a  default  in  the  pay- 
ment of  any  of  the  said  promissory  notes  when  the  same 
shall  become  due,  the  said  assignment  shall  be  returned 
by  the  said  White  Mountain  National  Bank  to  Gilbert 
N.  McMillan." 

The  defendant  construed  the  agreements  as  an  option 
which,  as  a  matter  of  course,  terminated  on  the  default 
in  the  payment  of  the  note  in  question.  The  defendant 
also  alleged  that  the  Star  Starter  Company,  party  to  the 
agreement,  had  exercised  the  right  (if  an  option)  to  end 
the  agreement. 

After  the  appeal  in  this  case  was  taken,  the  judgment 
of  the  lower  court  in  McMillan  v.  Davis,  No.  341,  Feb. 
T.,  1913,  was  affirmed  by  the  Superior  Court  in  54  Pa. 
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Superior  Ct  154,  from  which  judgment  the  Snpfeme 
Court  refused  to  allow  an  appeal. 

The  present  action  was  on  a  note  given  in  the  same 
trangaction  and  under  the  same  circumstances,  and  the 
same  questions  of  law  were  involyed. 

In  McMillan  t.  Davis,  54  Pa.  Superior  Ct.  154,  the 
opinion  of  the  Superior  Court,  by  Hbad,  J.,  was  as  fol- 
lows: 

^^The  agreement  into  which  the  parties  entered  was  in 
no  sense  an  option.  It  was  a  valid  binding  ccmtract  of 
purchase  and  sale  from  which  neither  party  was  at  lib- 
erty to  withdraw  at  his  own  pleasure.  The  defendant, 
having  paid  a  substantial  part  of  the  purchase  money  in 
cash,  and  having  given  negotiable  notes  for  the  remain- 
der of  it,  found  in  the  fact  of  the  delivery  of  the  assign- 
ment to  the  escrow  agent  his  security  that  when  he  paid 
the  notes  he  would  be  in  possession  of  the  property  he 
had  purchased.  The  vendor  could  in  no  way  have  es- 
caped the  claim  of  the  defendant  to  the  ownership  of  the 
pat^it  as  soon  as  the  conditions  were  complied  with: 
Baum's  App.,  113  Pa.  68 ;  Booth  v.  Williams,  2  W.  N.  C. 
504. 

^^The  vendor  in  turn  needed  some  security  that  the 
notes  which  were  to  run  for  a  considerable  time  after- 
ward would  be  paid,  and  he  found  such  protection  in 
that  potion  of  the  agreement  which  gave  him  the  privi- 
lege of  withdrawing  the  assignment  in  escrow  and  re- 
claiming the  possession  of  it  on  and  after  a  default  on 
the  part  of  the  defendant  in  his  obligation  to  pay.  When 
the  defendant  failed  to  pay  the  note  sued  on  at  maturity, 
he  exercised  no  right  reserved  to  him  in  his  contract 
He  simply  defaulted  in  the  performance  of  an  obligaticm 
enforceable  at  law.  We  think  it  plain  that  under  the 
agreement  he  could  not  predicate  of  his  own  default  his 
escape  from  the  stress  of  an  obligation  which  he  had 
agreed  to  perform:  Oaley  v.  Eellerman,  123  Pa.  491; 
Wills  V.  Manufacturers'  Gas  Co.,  130  Pa.  222;  Cape 
May  Real  Estate  Co.  v.  Henderson,  42  Pa.  Superior  Ct  1. 
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**We  are  all  of  the  opinion  the  affldayit  filed  by  the  de- 
fendant discloses  no  sound  legal  defense  to  the  plaintiff's 
claim  and  that  the  learned  court  below  was  therefore 
right  in  entering  a  judgment  for  the  plaintiff. 

"Judgment  affirmed." 

The  court  made  absolute  plaintiff's  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense.  Defendant 
appealed. 

Error  assigned  was  in  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

8,  8.  Robertson,  for  appellant. 

Ralph  Longeneckery  and  Gordon  d  8mith,  for  appellee. 

Pbb  Curiam,  January  5, 1914  : 

After  the  appeal  in  this  case  was  taken  the  Superior 
Court  affirmed  the  judgment  of  the  Common  Pleas  of 
Allegheny  Counly  in  an  action  on  a  note  given  in  the 
same  transaction  from  which  this  appeal  arises  and  on 
the  same  state  of  facts  involving  the  same  questions  of 
law.  See  McMillan  v.  Davis,  54  Pa.  Superior  Ct.  154. 
From  the  judgment  of  the  Superior  Court  we  refused  an 
appeal.  A  second  consideration  of  the  subject  is  need- 
less. For  the  r^isons  stated  in  the  opinion  of  the  Supe- 
rior Court  by  Judge  Head,  the  judgment  is  affirmed. 


Murdocli  V.  Pittsburgh,  Appellant. 

MunicipalUies  —  Second  class  city  —  Highway  —  Road  law  — 
Widening  street — Location  of  street — Ordinances — Act  of  March 
19, 190S,  P.  L.  S6— Equity— Injunction, 

1.  While  a  city  of  the  second  class  has  the  authority  to  take 
priTate  property  for  street  purposes,  it  cannot  by  ordinance  locate 
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a  new  street  over  an  existing  and  traveled  thoroughfare,  or  provide 
for  the  widening  and  improving  of  public  streets  under  the  guise 
of  extending  another  street.  When  the  city  intends  to  widen  a 
street  it  must  proceed  imder  the  Act  of  March  19,  1903,  P.  L.  35, 
which  provides  for  the  'laying  out,  opening,  wid^iing,  straighten- 
ing, extending  and  vacating  streets  and  alleys"  in  cities  of  the 
second  class. 

2.  Where  an  ordinance  of  a  city  of  the  second  class  provides  for 
the  extending,  opening  and  widening  of  a  certain  60-foot  wide 
street  and  the  extension  of  such  street^  after  passing  over  private 
property,  would  embrace  and  include  two  existing  and  traveled 
streets,  one  sixty  feet  and  die  other  forty  feet  wide,  and  an  estab- 
lished 20-foot  wide  alley,  and  the  ordinance  contains  nothing  in 
the  title  or  body  thereof  to  put  the  property  owners  on  the  line  of 
such  streets  upon  notice  of  the  proposed  extension,  such  ordinance 
is  invalid,  and  the  extension  of  the  street  under  the  authority  of 
such  ordinance  will  be  enjoined  at  the  instance  of  a  property 
owner. 

Argued  Nov.  6, 1913.  Appeal,  No.  268,  Oct.  T.,  1913, 
by  defendants,  from  decree  of  C.  P.  Allegheny  Co.,  July 
T.,  1913,  No.  254,  granting  an  injunction  in  case  of 
Alexander  Murdoch  v.  City  of  Pittsburgh,  a  Municipal 
Corporation,  William  A.  Magee,  Mayor  of  said  City,  and 
Joseph  G.  Armstrong,  Director  of  the  Department  of 
Public  Works  of  said  City.  Before  Fell,  C.  J.,  Brown, 
Mestbbzat,  Elkin  and  Moschziskbb,  JJ.   AiBrmed. 

Bill  in  equity  for  an  injunction  restraining  defendant 
from  opening  and  improving  a  certain  street  under  an 
ordinance  alleged  to  be  invalid.  Fbazeb,  P.  J.,  filed  the 
following  findings  of  fact  and  conclusions  of  law : 

The  purpose  of  this  bill  was  to  restrain  defendants 
from  proceeding  to  open,  grade  and  pave  an  extension  of 
Hamilton  avenue  between  Fifth  avenue  and  Lambert 
street  From  the  bUl,  answer  and  proofs  we  find  the 
following: 

FINDINGS  OF  FACT. 

1.  Plaintiff  is  a  citizen  of  defendant  city  and  the 
owner  of  property  abutting  on  Louden  street  in  the 
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Twelfth  ward  of  defendant  city  which  is  fully  described 
in  paragraph  one  of  the  bill. 

2.  The  City  of  Pittsburgh  is  a  city  of  the  second  class, 
William  A.  Magee  its  duly  elected,  qualified  and  acting 
mayor,  and  Joseph  G.  Armstrong  its  director  of  the 
department  of  public  works. 

3.  By  an  ordinance  entitled  **An  Ordinance  extending, 
opening  and  widening  Hamilton  avenue  from  Fifth  ave- 
nue to  Lambert  street,  establishing  the  grade  thereof, 
and  providing  that  the  cost,  damages  and  expenses  oc- 
casioned thereby  be  assessed  against  and  collected  from 
properties  benefited  thereby,"  approved  December  9, 
1912,  it  was  provided  that  Hamilton  avenue  be  extended 
from  Fifth  avenue  to  Lambert  street  and  its  width  fixed 
at  sixty  feet. 

4.  Hamilton  avenue  as  now  open  and  used  is  a  paved, 
graded  and  curbed  street,  sixty  feet  in  width,  and  ex- 
tends from  Fifth  avenue  eastwardly  to  the  city  line. 
The  ordinance  referred  to  in  the  preceding  finding  pro- 
poses to  extend  this  avenue  west,  at  a  uniform  width  of 
sixty  feet,  from  Fifth  avenue  to  Lambert  street  In 
making  such  extension  the  new  street  will  first  pass  over 
private  property  until  it  reaches  the  Finley  Torrens  plan 
of  lots,  from  which  point  to  Torrens  street  it  embraces 
and  includes  an  opened  and  existing  public  street  having 
a  width  of  sixty  feet,  laid  out  in  the  Torrens  plan  of  lots, 
which  plan  has  been  accepted  and  adopted  by  the  City 
of  Pittsburgh.  From  Torrens  street  to  Eitchey  alley 
private  property  is  again  taken ;  from  Eitchey  alley  to 
the  eastern  line  of  James  M.  Snyder's  plan  of  lots  the 
proposed  extension  embraces  and  over-laps  the  entire 
length  of  Louden  street,  a  street  forty  feet  wide  laid  out 
in  a  plan  of  partition  in  the  estate  of  Dr.  A.  C.  Murdock 
on  file  at  No.  3  March  Term,  1875,  of  the  Orphans'  Court 
in  partition,  "and  which  street  is  claimed  by  the  City  of 
Pittsburgh  to  be  an  open,  existing,  traveled  public 
street";  from  the  western  line  of  the  Murdock  Plan, 
being  the  eastern  line  of  James  M.  Snyder  Plan  which  is 


Digitized  by 


Google 


576         MUKDOCH  v.  PITTSBUBGH,  AppdUnt 

Statement  of  F«etB.  [243  Pt. 

recorded  in  the  recorder's  office  of  AHegheny  County  in 
Plan  Book  Vol.  6,  page  liS,  the  prc^oeed  extension 
passes  through  the  Snyder  plan  of  lots  to  Enterprise 
street  and  embraces  and  oyer-laps  an  open  and  nsed 
public  alley  twenty  feet  in  width;  and  fr<Mn  Enterprise 
street  to  Lambert  street  through  priyate  property.  The 
improTement  contemplates  the  widening  of  Louden 
street  from  forty  feet  to  sixty  feet^  and  the  alley  in  tte 
Snyder  Plan  from  twenty  feet  to  sixty  teety  and  the  ab- 
sorbing of  the  street  sixty  feet  wide  in  the  Torrens  Plan. 

5.  In  addition  to  the  ordinance  referred  to  in  the  third 
finding  of  fact,  an  ordinance  ^^authorising  and  direct- 
ing the  grading,  paving  and  curbing  of  Hamilton  ayenoe 
from  Lambert  street  to  Fifth  avenue  and  providing  that 
the  costs,  damages  and  expenses  of  the  same  be  assessed 
against  and  collected  from  property  specially  benefited 
thereby/'  approved  February  13,  1913,  was  offered  m 
evidence,  which  ordinance  authorizes  and  directs  the 
mayor  and  the  director  of  the  department  of  public 
works  to  advertise  for  proposals  for  the  grading,  paving 
and  curbing  of  the  extension  of  Hamilt<m  avenue  be- 
tween Fifth  avenue  and  Lambert  street 

6.  The  ordinance  dated  December  9,  1912,  was  en- 
acted by  council  of  the  City  of  Pittsburgh  on  its  own 
initiative,  without  a  petition  of  property  holders.  View- 
ers were  appointed  by  the  court  to  assess  benefits  and 
damages  resulting  to  property  owners  by  reaaon  of  the 
extension  of  Hamilton  avenue  under  the  ordinance  of 
December  9,  1912.  The  viewers  proceeded  with  their 
work,  and  on  April  18, 1913,  filed  their  report  in  court 

7.  Defendants  are  about  to  take  possession  of  the 
ground  included  within  the  lines  of  the  proposed  exta- 
sion  and  proceed  to  complete  the  improvement  eonton- 
plated  by  the  ordinances  above  referred  to. 

8.  Neither  of  the  ordinances  referred  to  in  ttie  preced- 
ing findings  of  fact  contains,  either  in  the  title  or  the 
body  of  the  ordinances,  any  refer^ice  whatever  to  the 
fact  that  the  proposed  extension  of  Hamilton  avenue 
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includes,  absorbs  or  overlaps  any  other  public  street  or 
all^. 

CONCLUSIONS  OF  LAW. 

This  case  is  similar  in  principle  to  Hawkins  v.  Pitts- 
burgh, 220  Pa.  7y  and  City  Improyement  Company  y. 
Pittsburgh,  234  Pa.  486,  and  is  ruled  by  those  cases.  It 
is  admitted  that  in  making  the  extension  of  Hamilton 
avenue  according  to  the  lines  laid  down  in  the  ordi- 
nances referred  to  in  the  findings  of  fact,  that  in 
addition  to  the  private  property  taken  a  public  street 
sixty  feet  in  width  is  used  as  part  of  the  new  street; 
that  a  street  forty  feet  wide  is  included  within  its  limits, 
and  that  street  widened  to  sixty  feet;  and  also  that  a 
public  alley  twenty  feet  wide  is  absorbed  and  widened  to 
sixty  feet  While  the  city  undoubtedly  has  authority  to 
take  private  property  for  street  purposes,  we  have  not 
been  referred  to  any  law  that  directly  permits  the  loca- 
tion of  a  new  street  over  an  existing  and  traveled  thor- 
oughfare. If  the  streets  and  alley  included  within  the 
lines  of  the  extension  were  merely  private  ways  they 
might  be  appropriated  as  private  property  under  the  law 
as  it  now  exists,  but  being  public  thoroughfares  they  are 
subject  to  the  laws  relating  to  streets  and  can  only  be 
vacated,  widened  or  straightened  in  the  manner  provided 
by  the  acts  of  assembly  applicable  thereto.  In  this  case 
the  proposed  extension  of  Hamilton  avenue,  by  in  part 
occupying  longitudinally  Louden  street  and  the.  un- 
named alley,  is  by  the  terms  of  the  ordinances  merely  a 
widening  of  those  thoroughfares.  The  Act  of  March  19, 
1903,  P.  L.  35,  is  ^^in  relation  to  the  laying  out,  opening, 
widening,  straightening,  extending  and  vacating  streets 
and  alleys"  in  cities  of  the  second  class,  and  provides  the 
manner  of  makiQg  such  improvements.  The  procedure 
therein  laid  down  must  be  followed.  The  ordinances  in 
this  case  provide  for  the  widening  and  improving  of  at 
least  two  public  thoroughfares  under  the  guise  of  extend- 
ing another  highway.  This  procedure  the  law  in  our 
Vol.  coxLin— 37 
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opinion  does  not  authorize.    The  case  of  the  City  Im- 
provement CJompany  v.  Pittsburgh,  234  Pa.  486,  grew 
out  of  an  ordinance  passed  in  1891,  by  the  terms  of  which 
Hamilton  avenue  was  extended  over  the  same  private 
property  and  public  streets  over  which  it  is  now  pro- 
posed to  extend  it,  except  that  the  proposed  extensicm 
now  stops  at  Lambert  street  instead  of  continuing  to 
Frankstown  avenue  as  intended  in  the  earlier  ordinance. 
In  that  case  Hawkins  v.  City  of  Pittsburgh,  220  Pa.  7, 
was  cited  and  referred  to  as  controlling  the  question  then 
before  the  court.    In  the  Hawkins  case  the  municipality 
attempted  to  provide  for  the  widening  of  Vii^;in  alley 
between  Smithfield  and  Grant  streets  by  re-locating  the 
north  line  of  the  alley  twenty-four  feet  north  of  its  then 
north  line.    The  court  held  the  ordinance  to  be  ill^;al 
for  the  reason  that  it  was  an  attempt  to  widen  an  alley, 
and  further  that  widening  proceedings  must  be  had 
tinder  the  Act  of  March  19,  1903,  P.  L.  35,  which  pro- 
vides for  such  improvements.    In  the  City  Improvement 
case  it  was  held  that  the  ordinance  relocating  Hamilton 
avenue  was  ruled  by  Hawkins  v.  Pittsburgh,  220  Pa.  7, 
and  that  the  ordinances  of  1891  and  1903  were  void,  the 
court  among  other  things  saying:    "The  proceeding  in 
the  case  in  hand  was  to  locate  Hamilton  avenue  and 
relocate  the  western  end  of  it.    The  ordinances  dealt 
with  the  subject  as  a  new  street  and  as  though  the  ave- 
nue  was  located  on  ground  not  occupied  by  otlier  streets 
or  alleys ;  they  ignored  the  conceded  fact  that  within  the 
lines  of  the  avenue  as  located  there  were  an  existing 
public  street  and  a  public  alley.   The  street  and  the  all^ 
connect,  and  a^e  about  700  or  800  feet  in  length.    The 
street  is  forty  feet  wide  and  the  alley  twenty  feet  wide 
The  ordinances  provide  that  Hamilton  avenue  shall  be 
located  sixty  feet  wide,  thereby  widening  the  street 
twenty  feet  and  the  alley  forty  feet    The  alvenue  was 
located  twenty  years  ago,  and  many  years  prior  thereto 
aiid'  during  that  time  the  street  and  alley  within  its 
limits  were  opened,  existing  and  traveled  public  th(^ 
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oughfares.    The  facts  in  this  case  bring  it  clearly  wfthin 
Hawkins  v.  Pittsburgh,  220  Pa.  7." 

The  fact  that  the  Hawkins  case  related  solely  to  Vir- 
gin alley  while  this  case  includes  three  thoroughfares 
and  private  property  is  immaterial;  the  principle  is  the 
same.  Nor  does  it  change  the  situation  to  say  that  the 
two  streets  cah  be  widened  and  the  new  street  made 
more  economically  by  extending  Hamilton  ayenue  than 
by  making  the  improvement  by  piecemeal.  ^^The  legis- 
lature as  yet  has  not  thought  proper  to  permit  a  city  to 
widen  its  streets  by  a  proceeding  instituted  for  the  pur- 
pose of  locating  or  relocating  them,  and  it  is  not  the 
function  of  the  court  to  supply  what  the  legislative 
branch  of  the  government  has  withheld.  If,  therefore, 
the  city  desires  to  exercise  the  powers  which  it  invokes 
in  the  present  case  it  must  obtain  it  from  the  legisla- 
ture^':  City  Improvement  Company  v.  Pittsburgh,  234 
Pa.  486. 

Another  objection  that  might  properly  be  given  as 
indicating  the  invalidity  of  the  ordinances  referred  to  is 
the  fact  that  neither  of  them  refers  to  the  streets  already 
in  existence  over  which  the  extension  of  Hamilton  ave- 
nue is  laid.  There  is  nothing  contained  in  the  title  of 
the  ordinances  to  put  the  owners  of  property  upon  the 
line  of  those  streets  upon  notice  of  the  proposed  exten- 
sion. This  notice  we  think  should  be  contained  in  the 
title,  or  at  least  the  body  of  the  ordinances.  Following 
the  cases  cited  above,  we  are  of  opinion  that  the  ordi- 
nances relied  upon  by  the  defendant  are  not  sufficient  to 
warrant  the  opening  and  improvement  of  the  extension 
Of  Hamilton  avenue,  and  that  the  preliminary  injunction 
heretofore  granted  should  be  made  permanent. 

The  court  dismissed  defendant's  exceptions  to  the 
findings  of  fact  and  conclusions  of  law  of  the  trial  judge 
and  awarded  an  injunction  restraining  the  defendants 
from  opening,  grading  or  otherwise  improving  Hamil- 
ton avenue  as  set  out  and  described  in  the  ordinance  in 
question.    Defendants  appealed. 
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Error  Msigned,  among  others,  was  the  decree  of  the 
court 

Lee  C.  Beatty,  with  him  Charles  A.  O'Brien,  for  appel- 
lants. 

J.  M.  Shields,  with  him  W.  B.  Rogers,  for  appellee. 

Feb  Curiam,  January  6, 1914 : 

The  decree  is  affirmed  on  the  findings  of  fact  and  con- 
clusions of  law  by  the  learned  president  Judge  of  the 
Common  Pleas. 


Flaherty,  Appellant,  v.  McGlintic-Marshall  Con- 
struction Company. 

Negligence — Master  and  servant— Dangerotu  emploffment^lh 
vious  danger-^Beliance  on  master^s  iudgment-^Assumpiion  of 
risk. 

1.  A  servant  assumes  the  risks  naturally  and  reasonably  inci- 
dent to  his  employment  of  which  he  has  knowledge  and  comprehen- 
sion. If  his  master  engage  his  senrices  for  a  hazardous  employ- 
ment and  he  does  not  know  by  obsenration  cr  experience  of  the 
perils  attending  it,  the  master  is  responsible  for  any  injuries  re- 
sulting from  the  risk,  but  this  rule  has  no  application  where  the 
servant  has  full  knowledge  of  his  dangerous  poai^on  and  knows 
as  well  how  to  avoid  the  danger  as  his  master.  If  he  accept  the 
hazardous  employment  under  such  circumstances,  he  assumes  the 
risk  incident  to  the  service. 

'  2.  The  rule  that  the  servant  has  a  right  to  rely  upon  his  msster^s 
judgment  and  may  recover  for  the  injuries  he  sustains  while  in  Ae 
performance  of  his  work  has  no  application  where  the  danger  is 
immediate  and  imminent  and  the  plaintiff  knows  the  fact 

8.  In  an  action  against  an  einployer,  a  construction  comptnyt 
for  damages  for  personal  injuries  resulting  from  plaintiff's  bdng 
overcome  by  gas  while  working  upon  the  roof  of  an  electric  bisst 
furnace  not  owned  or  operated  by  defendant,  the  plaintiff  will  be 
held  to  have  assumed  the  risk  where  it  appears  that  he  had  con- 
tinued his  work  for  three  days  after  he  knew  of  the  presence  of 
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the  gas  and  its  effect  upon  him,  and  that  the  conditions  weie  dan- 
gerous; that  during  this  period  he  had  frequently  been  forced  to 
stop  work  on  account  of  the  gas;  that  defendant's  agent  had  told 
him  that  he  could  work  there  only  for  half  an  hour  at  a  time^  and 
that  he  had  also  been  notified  by  other  workmen  of  the  danger; 
and  that  the  defendant  was  not  operating  and  had  no  control  over 
the  blast  furnaces  and  was  not  responsible  for  the  presence  of  the 
gas, 

4.  In  such  a  case  the  plaintiff  is  not  relieyed  from  the  imputa- 
tion of  the  assumption  of  risk  by  the  fact  that  as  soon  as  he 
smelled  gas  he  had  come  down  and  told  his  boss,  and  the  latter  had 
said  that  it  was  not  dangerous  and  that  he  could  work  up  there  for 
half  an  hour  at  a  time,  and  that  later  he  twice  again  complained 
and  was  told  to  continue,  that  it  would  not  hurt  him. 


Argued  Nov.  6,  1913.  Appeal,  No.  269,  Oct.  T.,  1913, 
by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
Fourth  T.,  1908,  No.  754,  fop  defendant  n.  o.  v.,  in  case 
of  John  Flaherty  v.  McClintic-Marshall  Construction 
Company.  Before  Fell,  C.  J.,  Brown,  Mbstbbzat, 
Elkin  and  Mosghziskbb,  J  J.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Cohbn,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  |6,500. 

The  court  subsequently  directed  judgment  to  be  en- 
tered for  the  defendant  non  obstante  veredicto.  Plain- 
tiff appealed. 

Error  assigned  was  the  order  of  the  court 

L.  K.  Porter,  for  appellant 

W.  8.  Dalzell,  of  Dalzell,  Fisher  d  Hawkins,  for  ap- 
pellee. 

Opinion  by  Mb.  Justiob  Mbstbbzat,  January  5, 1914 : 
The  plaintiff  was  a  bridge  builder  and  structural  iron 
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worker  of  many  years'  experience.  At  the  time  he  was 
injured  he  was  employed  by  the  McClintie-Marshall 
Construction  Company  which  had  the  contract  for  the 
construction  of  the  steel  work  and  the  corrugated  roof- 
ing of  the  cast  houses  and  the  buildings  around  the  two 
new  furnaces  of  the  Republic  Iron  and  Steel  Company 
in  the  City  of  Youngstown^  Ohio.  The  furnaces  were  in 
operation  while  the  work  was  being  done  by  the  con- 
struction  company.  On  Monday^  October  16,  1906,  the 
plaintiff  and  his  helper  went  to  work  at  riveting  into 
place  a  galvanized  iron  ridge  cap  attached  to  one  of  the 
blast  furnaces.  He  was  what  was  known  as  a  'tucker 
up"  and  his  helper  was  a  ^^sheeter."  The  latter  put  the 
rivets  through  the  sheeting  from  the  outside  and  the 
plaintiff  put  the  nuts  or  burrs  on  the  rivets  on  the  inside. 
He  and  the  sheeter  were  working  about  sixteen  feet 
above  the  ground  on  a  temporary  scaffold.  While  thus 
engaged  at  his  work  on  October  18th,  the  plaintiff 
was  overcome  by  fumes  of  gas,  and  fell  from  the  scaffold 
upon  a  hot  gas  pipe  which  burned  him  severely. 

He  alleges  in  his  statement  that  he  was  overcome  by 
the  fumes  of  gas  which  were  negligently  and  carelessly 
permitted  to  escape  from  the  furnaces  in  the  building  in 
which  he  was  working  causing  him  to  lose  consciousness 
and  fall  from  the  trestle  upon  a  hot  pipe  by  which  he 
was  burned;  that  his  injuries  were  caused  by  the  ne|^- 
gence  of  the  defendant  company  in  permitting  gas  to  es- 
cape in  the  building  in  which  he  was  working  when  it 
knew  or  should  have  known  that  the  presence  of  gas  was 
dangerous  to  the  life  of  the  plaintiff  and  other  employees, 
and  that  the  defendant  was  negligent  in  failing  to  give 
the  plaintiff  sufficient  warning  of  the  dangers  incident 
to  his  work  while  the  gas  was  escaping. 

The  work  was  being  done. by  the  defendant  company 
while  the  blast  furnaces  of  the  Republic  Iron  and  Sted 
Company  were  in  operation  and  the  gas  came  from  the 
furnaces.  The  defendant  had  nothing  to  do  with  or  con* 
trol  over  the  operation  of  the  furnaces  and  the  presence 
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of  the  gas  there  was  as  well  known  to  the  plaintiff  as  to 
the  defendant  company.  He  began  work  on  Monday, 
October  16th,  and  continued  until  he  was  injured  on  the 
following  Wednesday  morning.  He  testifies  that  he 
began  work  at  eight  o'clock  on  Monday  morning  and 
after  he  had  worked  fifteen  minutes  he  smelled  gas  and 
came  down  to  get  some  fresh  air.  He  told  his  boss  that 
the  gas  was  escaping,  that  he  smelled  it,  and  that  he 
thought  it  better  to  come  down  from  the  place  he  was 
working  as  he  thought  it  was  dangerous.  The  boss  told 
him  it  was  not  dangerous,  to  go  ahead,  that  he  could 
work  up  there  for  half  an  hour  at  a  time.  He  continued 
his  work  during  Monday,  working  fifteen  minutes  at  a 
time  and  then  leaving  the  place  for  ten  minutes.  On 
Tuesday  morning  when  he  went  to  work  he  found  the 
same  conditions  and  informed  the  boss  who  again  told 
him  to  continue  his  work,  that  it  would  not  hurt  him. 
He  resumed  the  work  and  continued  at  the  same  inter- 
vals throughout  Tuesday.  On  Wednesday  morning  he 
started  to  work  again  when  he  found  the  same  difficulty 
and  advised  his  boss  of  it  who  told  him  he  had  better  go 
back  to  work  again.  He  did  so  and  before  he  had  worked 
ten  minutes  the  accident  happened. 

On  cross  examination  the  plaintiff  admitted  that  he 
knew  of  the  presence  of  the  gas  in  the  place  he  was  work- 
ing, that  some  one  had  told  him  that  by  reason  of  the 
gas  it  was  dangerous  for  him  to  work  there,  that  on 
Monday  he  was  overcome  by  gas  and  was  helped  down 
from  the  platform  by  two  men,  that  on  Monday  and 
Tuesday  he  would  leave  his  place  of  work  at  intervals  of 
fifteen  minutes  and  get  the  fresh  air  for  ten  minutes,  and 
that  he  was  advised  by  the  other  workmen  that  he  should 
not  persist  in  working  too  long  at  any  one  time. 

It  is  conceded  that  the  defendant  had  nothing  to  do 
with  permitting  or  prohibiting  the  escape  of  gas  from 
the  blast  furnaces  as  they  were  operated  by  the  Republic 
Iron  and  Steel  Company.  It  is  also  clear  from  his  own 
testimony  that  the  plaintiff  knew  of  the  presence  of  gas 
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at  least  as  soon  as  he  entered  the  place  to  begin  work, 
that  he  knew  it  was  dangerous,  and  that  he  cimtinaed  to 
work  for  two  days  with  such  knowledge.    In  fact,  his 
own  evidence  shows  that  he  was  warned  of  the  danger  of 
remaining  on  the  platform  too  long  at  any  one  time,  and 
that  he  acted  upon  that  information  by  descending  from 
the  place  he  was  working  and  going  into  the  open  air 
about  every  fifteen  minutes.    There  was,  therefore,  no 
necessity  for  his  employer  to  notify  him  of  the  presence 
of  the  gas  or  the  dangers  arising  trom  it    He  knew  the 
dangers  incident  to  the  service  as  well  as  his  employer, 
and,  therefore,  he  assumed  the  risks  arising  from  such 
dangers.   A  servant  assumes  the  risks  naturally  and  rea- 
sonably incident  to  his  employment  and  all  risks  of  a 
hazardous  and  perilous  employment  of  which  he  has 
knowledge  and  comprehends.    If  his  master  engage  his 
services  for  a  hazardous  employment  and  he  does  not 
know  by  observation  or  experience  of  the  perils  attend- 
ing it,  the  master  is  responsible  for  any  injuries  result- 
ing from  the  risk,  but  this  rule  has  no  application 
where  the  servant  has  full  knowledge  of  his  dangerous 
position  and  knows  as  well  how  to  avoid  the  danger  aa 
his  master.     If  he  accept  the  hazardous  employmait 
under  such  circumstances,  he  assumes  the  risk  incident 
to  the  service.    In  the  case  in  hand,  the  plaintiff  knew 
within  ten  or  fifteen  minutes  after  he  began  his  wwk  on 
Monday  morning  of  the  presence  of  gas  and  the  effect 
upon  him.    He  knew  that  by  reason  of  the  gas  the  place 
was  dangerous  if  he  remained  there  too  long  at  any  (me 
time.    He  knew  that  his  safely  required  him  to  leave  the 
work  every  quarter  of  an  hour  and  go  into  the  open  air. 
With  this  knowledge  he  continued  to  work  for  two  days 
before  he  was  overcome  by  the  gas  and  received  his  in- 
juries.    He  must  be  regarded  as  having  assumed  the 
risks  arising  from  the  presence  of  the  gas  at  the  place  he 
was  working. 

The  plaintiff  claims  and  so  te^tifled  that  he  continoed 
his  service  under  the  direct  orders  of  the  defendant's 
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agent  and  his  assurance  that  it  was  not  dangerous.  His 
counsel  contend  that  under  these  circumstances  he  is 
relieved  from  any  imputation  of  the  assumption  of  risk 
by  reason  of  his  knowledge  of  the  danger  from  escaping 
gas,  and  invokes  the  well  known  rule^that  the  servant 
has  a  right  to  rely  upon  his  master's  judgment  and  may 
recover  for  the  injuries  he  sustained  while  in  the  per- 
formance of  his  work.  That  rule,  however,  can  have  no 
application  here  because  the  danger  was  immediate  and 
imminent  and  the  plaintiff  knew  the  fact  There  was  no 
promise  given  by  the  defendant's  agent  that  the  dan- 
gerous conditions  existing  there  would  be  changed,  nor 
was  there  any  expectation  on  the  part  of  the  plaintiff 
that  the  defendant  company  would  or  could  remove  the 
danger  to  him  and  his  helper  caused  by  the  presence  of 
gas.  The  defendant  was  not  operating,  and  had  no 
control  over,  the  blast  furnaces,  and  hence  was  not  re- 
sponsible for  the  presence  of  gas  at  the  place  the  acci- 
dent occurred.  The  plaintiff,  therefore,  did  not  continue 
his  work  by  reason  of  any  promise  or  inducement  of  any 
change  in  existing  conditions  at  the  place  he  was  in- 
jured. On  the  contrary,  from  the  plaintiff's  own  testi- 
mony the  defendant's  agent  told  him  that  he  could  only 
work  there  for  half  an  hour  at  a  time,  thereby  giving 
him  notice  of  the  danger  to  be  apprehended.  As  already 
suggested,  however,  the  plaintiff  admitted  that  he  had 
been  notified  of  the  dangers  of  the  position  by  other 
workmen  engaged  at  the  place.  It  is  clear  from  his  own. 
testimony  that  the  defendant's  agent  did  not  mislead 
him  as  to  the  danger  arising  from  the  escape  of  the  gas, 
and  that  he  did  not  rely  upon  the  agent's  statement  as 
to  the  conditions  existing  at  the  place  he  was  at  work. 
He  assumed  the  risks  incident  to  the  hazardous  employ- 
ment and  hence  cannot  recover  in  this  action. 
The  judgment  is  affirmed. 
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Commonwealth  of  Pemisylvania,  Appellant,  v. 
Central  District  Telephone  Company. 

Tehgraph  and  iehphone  companie$ — Corporationt — Con^nid*— 
Right  of  telephone  company  to  terminaio^Mandamuo— Answer^ 
Demurrer. 

1.  Li  a  proceeding  against  a  telephone  company  for  a  mandamus 
to  compel  the  defendant  company  to  furnish  its  senrice  to  the 
relator  under  the  terms  of  a  contract^  the  petition  ayerred  and  set 
out  a  written  contract,  under  which  defendant  rendered  seirice  for 
nine  years  when  it  terminated  the  contract  and  disconnected  the 
line,  in  alleged  violation  of  the  contract  and  in  unreasonable  din 
crimination  against  relator.  The  answer  filed  admitted  the  con- 
tract, denied  any  discrimination,  and  averred  that  respondent  had 
not  for  six  years  furnished  senrice  to  any  other  customer  under 
the  particular  form  of  contract  or  at  the  rate  therein  provided,  and 
that  ''after  due  notice''  respondent  had  terminated  relator^a  con- 
tract, and  also  that  the  contract  'S^as  never  intended  hy  the  parties 
to  be  perpetual  in  its  operation  at  the  option  of  the  relator."  The 
relator  demurred  to  the  answer.  The  contract  itself  provided  for 
certain  contingencies  upon  which  it  could  be  terminated  at  the 
option  of  the  respondent,  none  of  which  were  averred  in  the  answer 
ad  the  reason  for  discontinuing  the  service;  provided  for  a  certain 
rate  to  be  paid  during  the  term  of  one  year,  making  no  provision 
for  an  extension  beyond  that  i>eriod,  but  showing  an  intention 
that  should  the  line  remain  connected  after  the  year,  the  service 
would  continue  until  another  contract  was  substituted.  It  pro- 
vided also  that  ''the  subscriber  may  terminate  the  contract  at  any 
time  after  the  first  year  by  giving  thirty  days'  notice,"  but  con- 
tained no  provision  as  to  how  the  company  might  terminate  the 
contract  after  the  first  year.  The  court  below  overruled  ^ 
demurrer  and  entered  judgment  against  relator.    Held,  no  error. 

2.  Such  a  contract  will  be  construed  to  mean  that  after  the  first 
year  the  contract  became  one  without  time  limit,  which  either 
party  could  terminate,  the  subscriber  by  giving  thirty  days'  notice 
and  the  company  by  giving  "reasonable  notice." 

8.  In  such  a  case  a  construction  which  tends  to  perpetuate  $  dii- 
crimination  against  the  company's  other  subscribers  wiB  be 
avoided,  unless  required  by  the  language. 

Argued  Nov.  6, 1913.    Appeal,  No.  276,  Oct  T.,  1913, 
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by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co.,  July 
T.,  1913,  No.  300,  refusing  a  mandamus  in  case  of  Com- 
monwealth of  Pennsylvania,  ex  rel.  Mary  Mclver  y.  Cen- 
tral District  Telephone  Company.  Before  Fell,  C.  J., 
Brown,  Elkin,  Stbwabt  and  Mosohziskbb,  JJ.  Af- 
firmed. 

Petition  for  a  mandamus.    Before  Davis,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  below  overruled  relator's  demurrer  to  the 
answer  and  entered  final  judgment  against  her. 

Error  asiigned  was  the  decree  of  the  court 

Carl  D.  Smith,  for  appellant — ^Where  two  or  more 
persons  enter  into  a  contract  of  a  continuing  nature, 
without  reservation  of  a  power  to  put  an  end  to  the 
contract  by  notice  or  otherwise,  one  of  them  cannot  by 
his  own  act  discharge  himself  from  liability,  and  put  an 
end  to  the  contract  without  the  consent  of  the  other: 
Robson  V.  Miss.  Biver  Logging  Co.,  43  Fed.  Bepr.  364; 
Superior  v.  TeL  Co.,  122  N.  W.  Bepr.  1023;  Llanelly  By. 
Co.  V.  By.  Co.,  45  L.  J.  Ch.  539 ;  No.  Stafford  Steel,  Iron 
&  Coal  Co.  V.  Ward,  L.  B.  3  Ex.  172 ;  The  Queen  v.  East- 
em  Archipelago  Co.,  1  E.  &  B.  310. 

Jame$  8.  Crawford,  of  Patterson,  Crawfordy  Miller  d 
Arensherg,  for  appellee. — The  contract  was  terminable 
by  the  telephone  company:  McCullough-Dalzell  Cru- 
cible Company  v.  Philadelphia  Company,  223  Pa.  336; 
Coffin  V.  Landis,  46  Pa.  426;  Willcox  &  Oibbs  Sewing 
Mach.  Co.  V.  Ewing,  141  U.  S.  627. 

Opinion  by  Mr.  Justigb  Mosohziskbb,  January  5, 
1914: 

This  case  came  before  the  court  on  petition  for  man- 
damus, answer  and  demurrer;  the  demurrer  was  over- 
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ruled  and  final  Judgment  entered  against  the  relator, 
who  has  appealed. 

The  petition  avers  a  written  agreement  between  the 
relator  and  the  respondent  telephone  company,  under 
which  the  latter  rendered  service  from  1904  to  1913, 
when  it  terminated  the  contract  and  disconnected  the 
line;  this  action  of  the  respondent  was  alleged  to  be  a 
violation  of  its  contractual  obligations  and  an  unreason- 
able discrimination  against  the  relator;  and  the  court 
was  asked  to  compel  the  telephone  company  'Ho  furnish 
and  continue  to  furnish''  its  service  under  the  terms  and 
conditions  of  the  contract  The  answer  admits  the  con- 
tract,  a  copy  of  which  is  attached  to  the  pleadings,  but 
denies  that  the  relator's  rights  thereunder  are  as  stated 
in  the  petition;  it  further  denies  any  discrimination 
and  states  that  the  company  is  and  always  has  been 
''ready  and  willing  to  furnish  its  telephone  service  to 
the  relator  at  the  same  rates  and  upon  the  same  terms" 
as  paid  by  all  other  subscribers  for  a  like  service.  The 
respondent  avers  that  it  had  not  furnished  service  to  any 
other  of  its  customers  under  this  particular  form  of 
contract  "nor  at  the  rates  provided  therein"  for  some  six 
years  past;  that  since  such  contract  was  made,  in  1904, 
the  company  had  been  obliged  to  established  new  and 
revised  rates,  and  that  all  other  contracts  in  the  form  of 
the  one  possessed  by  the  relator  had  been  cancelled; 
that  "after  due  notice"  respondent  had  "terminated  re- 
lator's contract  and  discontinued  its  service  thereunder" 

"tn  justice  to  its  other  subscribers"  and  to  avoid 

"unfair  and  unjust  discrimination"  against  over  63,000 
patrons  in  the  Pittsburgh  district.  In  addition,  the  re- 
spondent avers  that  it  has  and  always  has  had  two 
classes  of  subscribers,  viz,  business  and  residence,  with 
different  forms  of  contracts  applicable  to  each,  and  that 
a  higher  rate  is  charged  to  the  former  class;  that  the 
form  of  contract  which  the  relator  had  "was  intended  to 
be  used  in  residences  only";  that  the  relator  at  the 
present  time  conducts  a  grocery  business  at  the  address 
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in  question;  ''that  to  permit  her  to  receive  telephone 
sendee  for  said  business  purposes  at  a  rate  cheaper  than 
the  rate  charged  to  others  for  such  business  purposes 
would  be  unjustly  discriminatory'';  and  finally,  the 
answer  avers  as  a  fact  that  the  contract  ''was  never  in- 
tended by  the  parties  to  be  perpetual  in  its  operation  at 
the  option  of  the  relator." 

For  present  purposes  it  is  not  necessary  to  determine 
whether  or  not  mandamus  is  a  proper  remedy  in  this 
case;  for,  conceding,  but  not  deciding,  that  it  is,  we  are 
not  convinced  that  the  court  below,  under  the  pleadings, 
erred  in  refusing  the  relief  prayed  for,  or  in  granting 
judgment  against  the  relator.  The  answer  having  been 
demurred  to,  all  facts  properly  averred  therein  must  be 
taken  as  established,  and  the  only  question  necessary  to 
be  determined  is,  in  view  of  the  established  facts,  did 
the  telephone  company  have  the  legal  right  to  terminate 
the  contract  upon  "due  notice"  to  the  relator?  She  con- 
tends that  it  had  not,  for  the  reason  that  the  contract 
itself  provides  for  several  contingencies  upon  which  it 
might  be  terminated,  and  none  of  these  is  averred  in  the 
answer  as  a  reason  for  discontinuing  the  service.  It  is 
argued  that  the  maxim  "ezpressio  unius  est  exclusio 
alterius"  applies  and  that  the  contract  could  not  be 
cancelled  by  the  telephone  company  except  for  one  of  the 
reasons  stated  therein.  The  written  agreement  provides 
for  a  certain  rate  to  be  paid  by  the  subscriber  "during 
the  term  of  one  year"  and  makes  no  express  provision  for 
jELn  extension  beyond  that  period.  This  was  a  contract 
for  one  year;  but  it  contains  at  least  one  provision 
which  shows  an  intention  that  should  the  line  remain 
connected  after  the  year,  the  service  would  continue 
under,  its  terms  until  the  substitution  of  another  con- 
tract. The  agreement  provides,  "The  subscriber  may 
terminate  this  contract  at  any  time  after  the  first  year 
hj  giving  thirty  days'  notice  in  writing";  but  no  pro- 
vision as  to  how  the  company  may  terminate  the  con- 
tract ''after  the  first  year"   appears  therein.     Our 
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Gonstructioii  is  that  after  the  first  year  the  contract  be> 
came  one  without  time  limit,  which  either  party  coold 
terminate,  the  subscriber  by  giving  thirty  days^  notice 
and  the  company  by  giving  ^reasonable  notice^   (See 
McCullough-DalEell  Crucible  Co.  v.  Philadelphia  Co., 
223  Pa.  336,  342).    Since  the  petition  does  not  set  np 
lack  of  reasonable  notice  and  the  answer  avers  '^dne 
notice"  to  the  relator,  we  must  assume  that  reasonable 
notice  was  given,  that  is,— notice  ^^suitable  to  the  case^ 
(See,  3  Century  Dictionary,  1791) ;  and  this  is  all  that 
was  required  on  the  part  of  the  company  to  terminate 
the  contract     All  the  provisions  in  the  agreement, 
called  to  our  attention  by  the  relator,  which  allow  can- 
cellation upon  the  happening  of  specified  contingencies, 
were  for  the  protection  of  the  company, — that  is  to  say, 
the   subscriber   was    obligated    to   pay    for   and  the 
company   to   furnish   the  stipulated   service   for  one 
year,  but  the  company  could    terminate  the  service 
within  that  period,  in  case  the  subscriber  did  not  pay  her 
bills,  or  made  improper  use  of  the  line,  or  upon  its 
abandonment  of  the  station,  or  in  case  of  the  passage  of 
laws  or  ordinances  which  bore  upon  it  adversely  in  cer- 
tain defined  ways,  or  in  the  event  that  the  owner  of  the 
premises  refused  permission  for  the  service,  or  at  the 
end  of  any  quarter,  ''should  the  receipts  be  deemed  in- 
sufficient" ;  and  after  the  first  year,  the  contract  became 
indefinite  in  its  term  and  subject  to  cancellation,  not 
only  upon  the  happening  of  the  contingencira  therein 
noted  but  at  any  time  upon  reasonable  notice.   Of  course, 
this*  does  not  mean  that  the  company  could  annul  the 
contract  arbitrarily  and  refuse  all  service  to  the  relator; 
for  according  to  the  agreement,  upon  the  establishment 
of  more  favorable  rates,  the  subscriber  could  insist  upon 
a  new  contract,  and  under  general  principles  of  law,  the 
company  was  obliged  to  render  her  the  same  service 
upon  like  terms  that  it  gave  to  other  persons  similariy 
situated,  which  the  answer  states  it  is  and  always  has 
be^a  ready  to  do. 
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The  respondent  avers  that  the  present  contract  is 
different  from  all  others  in  the  district,  and  that  it  con- 
stitutes an  unlawful  discrimination  against  the  com- 
pany's other  customers.  Were  we  to  construe  the 
writing  as  contended  for  by  the  relator,  it  would  mean 
that  the  discrimination  should  continue  indefinitely, 
or,  at  least,  until  facts  arose  which  would  make  the  par- 
ticular provisions  of  the  instrument  permitting  cancel- 
lation upon  the  happening  of  the  stipulated  contingen- 
cies apply,  and  that  might  never  be.  Such  a  construc- 
tion is  not  required  by  the  language  employed  and  should 
not  be  adopted  when  possible  to  avoid  it;  moreover,  as 
before  noted,  the  answer  particularly  avers  that  the 
contract  **was  never  intended  by  the  parties''  to  be  per- 
petual "at  the  option  of  the  relator,"  and  yet,  that  is 
practically  what  the  appellant  contends  for. 

We  conclude  that  the  learned  court  below  did  not  err 
when  it  refused  the  mandamus. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Darr,  Administrator,  v.  Fidelity  Title  &  Trust 
Cnmnanv.  fVitnmittAi* 


Company,  Committee. 


Brokers — Stock  hrokers — Purchase  of  stock  on  margin — Hyp6ik- 
ecaiian  hjf  hroket^-^onversion. 

In  an  action  by  a  stock  broker  to  recoyer  th^  balance  due  upoft 
the  ptirchase  price  of  certain  stocks  purchased  for  the  def endant»  it 
appeared  that  the  defendant  had  given  an  order  to  the  plaintiffs 
for  the  purchase  of  500  shares  of  stock,  which  was  accordingly 
done;  that  he  had  paid  part  of  the  purchase  price  to  the  plaintiffs 
and  fhej  carried  the  shares  as  security  for  the  remainder  of  the 
purchase  price;  that  within  a  few  days  after  the  stock  was  pur- 
chased the  plaintiffs  hypothecated  the  shares  along  with  other  col- 
lateral belonging  to  them  as  security  for  loans  in  excess  of  the 
amount  due  from  the  defendant;  that  later  the  plaintiffs  received 
telegramis  demanding  the  production  of  the  shares  in  question  and 
that  tfa^  etcKsk  was  redeemed  and  the  plaintiff  presented  it  to  de- 
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fflQ<Unt'8  agent,  demanding  the  remainder  of  the  purchase  price, 
and  this  not  being  forthcoming  the  stock  was  retained ;  that  later 
the  shares  of  stock  pledged  with  the  plaintiff  were  sold  for  a  largs 
loss.    Held,  that  the  plaintiff  was  not  entitled  to  recover. 

Argued  Nov.  6,  1913.  Appeal,  No.  278,  Oct  T.,  1913, 
by  plaintiffs,  from  judgment  of  C.  P.  Allegheny  Co.,  Jan. 
T.,  1910,  No.  617,  on  judgment  for  defendant  non  ob* 
stante  veredicto  In  case  of  Lawrence  Darr,  Administra- 
tor of  the  Estate  of  George  W.  Darr,  deceased,  Joseph  H. 
Moore  and  Arthur  F.  Luke,  trading  as  Darr,  Luke  and 
Moore  v.  Fidelity  Title  &  Trust  Company,  Committee  of 
John  Sloan,  a  lunatic.  Before  Fbll,  C.  J.,  Brown, 
Elkin^  Stiswabt  and  Mosghziskbb,  JJ.   Affirmed. 

Action  to  recover  alleged  balance  on  an  account  fbr 
stock  purchased  on  margin. 

Evans,  J.,  filed  the  following  opinion  sur  defendant's 
motion  for  judgment  non  obstante  veredicto: 

This  case  comes  before  the  court  on  a  motion  for  judg- 
ment n.  o.  V.  ex  parte  defendant  The  facts  as  found  by 
the  jury  are  as  follows : 

On  May  16,  1907,  John  Sloan  gave  an  order  to  the 
plainti^s  for  the  purchase  of  500  shares  of  United  Cop- 
per stock,  which  was  purchased  for  him  at  a  cost  of 
130,750.  He  paid  |10,000  to  the  brokers  and  they  €a^ 
ried  the  500  shares  as  security  for  the  remainder  of  the 
purchase  price.  Within  a  few  days  after  the  stock  was 
purchased,  about  the  20th  of  May,  200  shares  of  the  stock 
were  hypothecated  by  the  plaintiffs,  along  with  other  col- 
lateral belonging  to  plaintiffs,  with  the  Workingmen's 
pavings  Bank  of  Allegheny  City,  for  a  loan  of  |50,000 
and  the  remaining  300  shares  was  hypothecated  with  the 
Union  Trust  Company  of  Pittsburgh,  with  other  stock 
belonging  to  the  plaintiffs,  for  a  loan  of  f  250,000. 

Sometime  in  October,  1907,  the  plaintiffs  received  a 
telegram  signed  John  Sloan,  and  one  from  Heince  &  Co., 
of  New  York,  demanding  the  production  of  the  800 
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shares  of  stock  placed  in  the  hands  of  the  plaintifFs  as 
collateral  on  the  amount  due  on  the  purchase  price  of 
500  shares  at  the  place  of  business  of  Heinze  &  Co.  on  the 
day  following.  The  stock  was  redeemed  and  the  plain- 
tifFs  presented  it  at  the  place  of  business  of  Heinze  &  Co. 
in  New  York  City,  demanding  from  them  the  remainder 
of  the  purchase  price^  which  not  being  forthcoming  the 
stock  was  retained. 

On  June  21^  1909,  the  800  shares  of  stock  pledged  with 
the  plaintiffs  was  sold  by  the  plaintiffs  for  f  5.00  a  share, 
and  this  suit  is  brought  to  recover  the  remainder  of  the 
purchase  price,  f  19,507. 

I  see  no  distinction  in  this  case  from  the  case  of 
Sproul  &  Co.  against  the  same  defendant,  decided  by  the 
Supreme  Court  of  this  State  at  No.  90  October  Term, 
1912,  on  May  28, 1913.  The  plaintiffs'  counsel  contends 
that  the  case  at  bar  differs  from  the  case  of  Sproul  &  Co. 
T.  Sloan  in  that  there  was  no  evidence  in  the  latter  case 
of  the  demand  made  by  the  telegrams  of  Sloan  and 
Heinze  &  Co.  in  October  of  1907.  I  am  not  able  to  see 
the  distinction  which  counsel  draws.  If  the  hypotheca- 
tion of  this  stock  in  May  and  June  was  a  conversion  of 
the  stock  by  the  plaintiffs,  then  the  defendant  had  a 
right  to  repudiate  the  transaction  as  soon  as  he  learned 
of  that  conversion,  and  there  is  no  evidence  that  he 
learned  of  the  conversion  until  it  was  developed  at  the 
trial  of  the  case.  In  this  view  of  the  case,  the  verdict  for 
the  plaintiffs  is  wrong  and  judgment  should  be  entered 
for  the  defendant  notwithstanding  the  verdict. 

And  now,  September  30, 1913,  judgment  is  hereby  en- 
tered for  the  defendant  in  the  above  entitled  case  non 
obstante  veredicto. 

Further  facts  appear  by  the  report  of  Sproul  v.  Sloan^ 
241  Pa.  284. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant non  obstante  veredicto. 

Vol.  coxLin— 38 
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Ja%.  W.  Kinnear,  of  Kinnear,  McCloskey  d  Best,  for 
appellants. — Inasmuch  as  the  defendant  demanded  de- 
livery of  his  stock  at  a  certain  time  and  plaintiffs  ten- 
dered delivery  as  demanded,  which  tender  was  refused 
to  the  great  injury  of  the  plaintiffs,  not  because  the  stock 
had  been  hypothecated,  but  because  of  over  buying,  de- 
fendant is  estopped  from  setting  up  the  former  technical 
conversion  of  his  stock  as  a  defense  to  this  action,  even 
though  he  did  not  know  his  stock  had  been  technically 
converted  by  the  plaintiffs:  Chapman  v.  Chapman,  59 
Pa.  214;  Hill  v.  Epley,  31  Pa.  331;  Putnam  v.  Tyler, 
117  Pa.  570 ;  Miller's  App.,  84  Pa.  391 ;  Comm.  v.  Molti, 
10  Pa.  527;  Pickard  v.  Sears,  6  Adol.  &  Ellis  469 ;  Dezell 
V.  Odell,  3  Hill  215;  Anthony  v.  Unangst,  174  Pa.  10. 

John  M.  Freeman,  of  WaUon  d  Freeman,  with  him 
Robert  Woods  Sutton,  and  Harry  F.  Stambaugh,  for  ap- 
pellee.— The  demand  by  Heinze  &  Company  upon  the 
plaintiffs  for  delivery  of  this  stock  did  not  waive  or 
estop  the  defendant  from  raising  the  question  of  the 
plaintiffs'  illegal  conversion  of  the  stock :  Adams  v.  Ash- 
man, 203  Pa.  636;  Brant  v.  Virginia  Coal  &  Iron  Co., 
93  U.  S.  326;  Freedman  v.  Fire  Association,  168  Pa. 
249;  Diehl  v.  Ins.  Co.,  58  Pa.  443;  Pence  v.  Langdon, 
99  U.  S.  578;  Franklin  Nat'l.  Bank  v.  Whitehead,  149 
Ind.  660;  Burnham  v.  Lawson,  118  N.  Y.  App.  Div.  389; 
Stewart  v.  Harris,  101  N.  Y.  App.  Div.  181. 

Pbr  Curiam,  January  5, 1914 : 

We  concur  in  the  conclusions  stated  by  Judge  Evans, 
that  this  case  is  controlled  by  the  decision  in  Sproul  t 
Sloan,  241  Pa.  284,  and  we  affirm  the  judgment  on  hifl 
opinion,  entering  judgment  for  the  defendant  non  ob 
stante  veredicto. 
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Ebberts  v.  Edgewood  Borough,  Appellant 

Road  law — Boroughs — Change  of  grade — AhuUing  lot  ownere — 
Measure  of  damages — Evidence, 

1.  In  a  change  of  grade  proceeding,  the  question  in  determining 
the  measure  of  damages  is  not  what  was  the  changed  condition  in 
any  part  of  the  street,  but  what  was  the  changed  condition  of  the 
street  throughout  its  whole  width,  and  how  did  the  changed  con- 
dition affect  the  market  value  of  the  plaintiff's  property. 

2.  In  such  case  it  is  not  error  for  the  court  to  overrule  an  ob- 
jection to  the  question,  'Q9!ow  far  did  the  grade  there  leave  that 
property,  that  lot,  below  the  street,  at  the  street  line  of  the  prop- 
erty," propounded  to  one  of  the  plaintiffs  where  the  objection  was 
founded  on  the  contention  that  the  question  of  the  amount  of  the 
change  of  grade  should  be  confined  to  the  center  line  of  the  street. 

8.  In  a  change  of  grade  proceeding,  where  the  evidence  is  con- 
flicting as  to  whether  certain  lots  were  below  the  original  grade, 
and  there  is  sufficient  evidence  to  sustain  a  finding  that  prior  to 
the  improvement  the  land  was  practically  on  a  level  with  the  grade 
of  the  street,  it  is  not  error  for  the  court  to  admit  evidence  to  the 
effect  that  considerable  expenditure  is  necessary  in  filling  in  parts 
of  such  property  so  that  it  can  be  utilized  at  the  new  grade. 

4.  In  such  case  the  fact  that  an  abutting  property  owner  testi- 
fied as  to  an  amount  spent  in  filling  in  his  property  to  bring  it  up 
to  the  level  of  the  new  grade,  instead  of  testi^ing  to  the  probable 
reasonable  cost  of  making  the  necessary  fill,  is  not  material  where 
there  is  ample  evidence  given  by  other  witnesses  concerning  the 
size  of  the  fill  and  its  proper  cost  per  cubic  yard,  to  show  the 
reatonableness  of  the  expenditure,  particularly  where  another  of 
the  plaintifTs  witnesses  was  permitted  without  objection  to  give 
precisely  the  same  testimony  as  that  complained  of,  and  where  the 
court  instructed  the  jury  that  none  of  the  testimony  upon  the 
subject  of  the  fill  was  to  form  the  basis  of  their  "calculation"  or  of 
their  'Verdict,"  but  was  simply  to  show  'Vhat  will  have  to  be  done 
in  order  to  bring  this  property  into  use,"  and  where  the  court 
further  instructed  the  jury  that  they  must  "bear  in  mind  that  the 
measure  of  damages,  the  basis  upon  which  you  will  find  your  ver- 
dict, is  the  market  value  of  this  property  before  the  improvemmit 
was  made  and  its  market  value  immediately  after  the  improvement 
was  made  as  affected  by  the  improvement  of  the  street,"  and  a  ver- 
dict and  judgment  for  plaintiff  was  sustained. 
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Argued  Nov.  6,  1913.  Appeal,  No.  55,  Oct  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Ck>.,  Dec. 
T.,  1910,  No.  867,  on  verdict  for  plaintiffs  in  caae  of  Wil- 
liam M.  Ebberts,  Lula  A.  Ebberts  and  Adam  B.  Hays  y. 
The  Borough  of  Edgewood.  Before  Fell,  C.  J.,  Bbown, 
Elkin,  Stbwabt  and  Moschziskbr,  JJ.    Affirmed. 

Appeal  from  award  of  viewers.    Before  Evans,  J. 
The  opinion  of  the  Supreme  Court  states  the  case. 
Verdict  for  plaintiffs  of  |1,860,  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  rulings  on  evidence,  as  referred 
to  in  the  opinion  of  the  Supreme  Court,  and  in  discharg- 
ing defendant's  motion  for  a  new  trial. 

John  D.  Meyer,  for  appellant 

G.  C.  Lewis,  with  him  George  W.  Floivers,  for  ap- 
pellees. 

Opinion  by  Mr.  Justicb  Moschziskbr,  January  5, 
1914: 

This  is  a  change  of  grade  proceeding;  judgment  was 
entered  on  a  verdict  for  the  plaintiff,  and  the  defendant 
has  appealed.  The  first  assignment  of  error  complains 
of  the  overruling  of  an  objection  to  this  question,  ^'How 
far  did  the  grade  there  leave  that  property,  that  lot, 
below  the  street,  at  the  street  line  of  the  property?"  pro- 
pounded to  one  of  the  plaintiffs  when  upon  the  stand. 
The  appellant  contends  that  '^the  question  of  the  amonnt 
of  the  change  in  the  grade  should  be  confined  solely  to 
the  center  line  of  the  street,"  and  it  argues  that  the  testi- 
mony objected  to  was  improper  because  it  referred  to  the 
side-line  of  the  street  next  to  the  abutting  property  and 
not  to  the  center  line  of  the  highway.  The  trial  jndge 
was  clearly  right  in  the  ruling  under  consideration;  as 
stated  in  the  opinion  of  the  court  below,  "The  qnestioB 


Digitized  by 


Google 


EBBEBTS  V.  EDOEWOOD  BOBO.,  Appellant.     597 
1014.]  Opinion  of  the  Court. 

is  not  what  was  the  changed  condition  in  any  part  of  the 
street^  but  what  was  the  changed  condition  of  the  street 
throughout  its  whole  width,  and  how  did  that  changed 
condition  affect  the  market  value  of  the  plaintiff's 
property/' 

The  second  assignment  complains  of  testimony  given 
by  one  of  the  plaintiffs  to  the  effect  that  he  had  ex- 
pended 11,500  in  filling  parts  of  the  property,  ^^so  it 
could  be  utilized"  at  the  new  grade.  The  appellant  con- 
tends that  the  court  erred  in  admitting  this  proof,  be- 
cause before  the  change  "part  of  the  property  was  below 
the  original  grade  of  the  street  and  part  was  at  or  above 
the  grade,"  and  it  argues  that  with  the  land  in  this  con- 
dition any  evidence  upon  the  subject  of  a  fill  was  irrele- 
vant and  inadmissible,  citing,  Chambers  v.  South  Ches- 
ter Boro.,  140  Pa.  510;  Mead  v.  Pittsburgh,  194  Pa.  392; 
McCombs  V.  Pittsburgh,  194  Pa.  348;  Bond  v.  Philadel- 
phia, 218  Pa.  475;  Edsall  v.  Jersey  Shore  Boro.,  220  Pa. 
591.  On  the  other  hand  the  appellees  argue  that  the  au- 
thorities depended  upon  by  the  appellant  have  no  appli- 
cation, because  before  the  improvement  "the  property 
was  at,  or  practically  at,  the  grade  of  the  street" ;  and  to 
show  that  under  such  circumstances  the  testimony  was 
proper  they  cite,  Dawson  v.  Pittsburgh,  159  Pa.  317; 
Patton  V.  Philadelphia,  175  Pa.  88;  Shaffer  v.  Rejoiolds- 
ville  Boro.,  44  Pa.  Superior  Ct  1;  Hill  v.  Oakmont 
Boro.,  47  Pa.  Superior  Ct.  261. 

A  conflict  appears  in  the  proofs  on  the  lay  of  the  land 
in  relation  to  the  grade  of  the  street  before  the  change. 
Many  of  the  witnesses  stated  that  the  lots  were  practi- 
cally on  a  grade  with  the  street,  while  others  gave  testi- 
mony to  the  contrary ;  hence,  in  view  of  the  verdict,  we 
must  assume  that  the  jury  found  this  material  fact  as 
contended  for  by  the  plaintiffs.  Since  there  was  evi- 
dence sufficient  to  sustain  a  finding  that  prior  to  the  im- 
provement the  land  was  practically  on  a  level  with  the 
grade  of  the  street,  the  cases  relied  upon  by  the  appel- 
lant do  not  apply,  and  under  those  cited  by  the  appellee 
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evidence  of  the  general  character  of  that  in  question  was 
relevant  and  admissible.  The  fact  that  the  particular 
witness  whose  testimony  is  assigned  for  error  stated  an 
amount  spent^  instead  of  testifying  to  the  probable  rea- 
sonable cost  of  making  the  necessary  fill^  is  not  material 
here,  for  there  was  ample  evidence  given  by  other  wit- 
nesses concerning  the  sise  of  the  fill  and  its  proper  cost 
per  cubic  yard  to  show  the  reasonableness  of  the  ex- 
penditure; moreover,  another  of  the  plaintiffs'  wit- 
nesses was  permitted  without  objection  to  give  precisely 
the  same  testimony  as  that  complained  of;  and  finally, 
the  trial  judge  instructed  the  jury  that  none  of  the  tes- 
timony upon  the  subject  of  the  fill  was  to  form  the 
''basis"  of  their  "calculation"  or  of  their  "verdict,"  but 
that  it  was  simply  to  show  "what  will  have  to  be  done 
in  order  to  bring  this  property  into  use,"  and  he  told 
them,  more  than  once,  that  they  must  "bear  in  mind  that 
the  measure  of  damages,  the  basis  from  which  you  will 
find  your  verdict,  is  the  market  value  of  this  property 
before  the  improvement  was  made,  and  its  market  value 
immediately  after  the  improvement  was  made,  as  af- 
fected by  the  improvement  of  the  street" 

The  third  assignment  of  error  is  general  in  its  terms 
and  requires  no  special  consideration  other  than  to  say 
that  we  are  not  convinced  that  the  verdict  is  either 
"against  the  law"  or  "the  evidence."  The  trial  con- 
sumed considerable  time  and  a  great  deal  of  testimcMiy 
was  taken;  those  charged  with  the  responsibility  and 
possessed  of  the  right  to  fix  the  facts  found  them  against 
the  appellant,  and  since  no  substantial  error  appears 
upon  the  record,  the  verdict  must  stand. 

The  assignments  are  all  overruled  and  the  judgment 
is  affirmed. 
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Dunshee  v.  Dunshee,  Appellant 

Witt—Devise — Partition — Oweltu — Devisee's  indebtedness  to  #«• 
tate — Charge  against  share — Amount  of  devisee's  indebtedness — 
Testator^s  error  as  to  amount — Equity — Correction  of  error  in 
vnll — Evidence. 

1.  Where  a  testator  directs  the  indebtedness  of  a  son  to  be 
charged  against  his  share  of  the  estate,  such  direction  may  be 
carried  out  through  the  process  of  partition  by  charging  the  in- 
debtedness on  the  share  of  the  son  as  owelty. 

2.  Where  a  testator  directs  the  indebtedness  of  a  son  to  be 
charged  against  his  share  of  the  estate,  and  designates  in  his  will 
the  amount  of  such  indebtedness,  a  court  of  equity  cannot  inquire 
into  the  transactions  and  business  dealings  between  the  father  and 
son  prior  to  the  making  of  the  will  and  codicils  for  the  purpose  of 
showing  that  the  father  made  a  mistake  in  fixing  the  exact  indebt- 
edness to  him  at  the  date  of  the  execution  of  such  will  and  codicils. 
A  different  case  would  be  presented  if  the  indebtedness  of  the  son 
was  charged  against  his  share  of  the  estate  in  general  terms,  or  if 
the  amount  of  the  indebtedness  charged  in  the  will  was  subse- 
quently reduced  by  payments,  or  if  the  amount  of  the  indebtedness 
be  left  open  for  future  determination. 

8.  In  such  a  case  on  the  hearing  of  a  bill  in  equity  for  parti- 
tion the  son  is  not  a  competent  witness  to  matters  which  occurred 
in  the  lifetime  of  the  father  and  which  affect  the  distribution  of 
his  estate. 

Argued  Nov.  6, 1913.  Appeal,  No.  123,  Oct.  T.,  1913, 
by  William  A.  Dunshee,  from  decree  of  0.  P.  No.  4,  Alle- 
gheny Co.,  Second  T.,  1910,  No.  390,  In  equity,  for  plain- 
tiffs, on  bill  in  equity  for  partition,  in  case  of  Johnston 
P.  Dunshee,  M.  Edith  Dunshee,  and  Virginia  V.  Gard- 
ner y.  Margaret  L.  Dunshee  and  William  A.  Dunshee. 
Before  Full,  C.  J.,  Brown,  Pottbb,  Elkin,  Stbwast 
and  MOBOHZISKHB,  J  J.   Affirmed. 

Bill  in  equity  for  partition  of  lands.    Before  Hay- 

HAKBB,J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Courts 
and  in  Dunshee  y.  Dunshee,  234  Pa.  560. 


Digitized  by 


Google 


600  DUNSHEE  v.  DUNSHEE,  Appellant 

Statement  of  Facta— Opinion  of  the  Court  [243  Pa. 
Exceptions  to  various  rulings,  and  findings  of  fact 
and  law  of  the  trial  judge  were  dismissed  by  the  court, 
and  a  decree  was  entered  awarding  relief,  in  accordance 
with  the  prayers  of  the  bill.  William  A.  Dunshee,  one  of 
the  defendants,  appealed. 

Errors  assigned,  among  others,  were  the  decree  of  the 
court  and  various  rulings  on  evidence. 

George  L.  Roberts,  for  appellants. 

John  O.  Frazer,  with  him  Reed,  Smith,  Shaw  and 
Beat,  for  appellees. 

Opinion  by  Mr.  JusncB  Elkin,  January  5, 1914: 
When  this  case  was  here  before  it  was  held  that  where 
a  testator  directs  the  indebtedness  of  a  son  to  be  charged 
against  his  share  of  the  estate,  such  direction  may  he 
carried  out  through  the  process  of  {partition  by  chargiiig 
the  indebtedness  on  the  share  of  the  son  as  owelty.  The 
record  was  then  remitted  with  the  following  direction : 
''In  the  present  case  the  court  below  should  proceed  to 
determine  and  fix  the  amount  of  the  indebtedness  to  be 
charged  against  the  interest  of  William  A.  Dunshee, 
under  the  will  of  William  Dunshee,  deceased,  and  em- 
body the  result  of  its  findings  in  its  decree  for  parti- 
tion": Dunshee  V.  Dunshee,  234  Pa.  550.  This  direction 
was  followed  by  the  court  below,  and  the  indebtedness  of 
William  A.  Dunshee  to  the  estate  of  his  father  having 
been  ascertained,  it  was  charged  against  the  share  given 
him  under  the  will.  This  is  an  end  of  the  case  unless  the 
learned  court  below  committed  reversible  error  in  its 
findings  of  fact  or  conclusions  of  law.  After  a  most  care- 
ful reading  of  the  entire  record,  including  all  of  the 
testimony  introduced  at  the  hearing,  and  the  offers  of 
testimony  refused  which  have  been  assigned  for  error, 
our  conclusion  is  that  the  case  was  properly  decided. 
Appellant  may  and  no  doubt  does  feel  aggrieved  because 
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of  the  amount  of  indebtedness  charged  against  him  by 
way  of  advancements  in  the  will  of  his  father,  but  the 
father  could  dispose  of  his  property  according  to  his 
own  best  judgment,  and  in  making  a  testamentary  dis- 
position of  it,  he  had  the  undoubted  right  to  charge 
against  the  share  of  the  son  the  indebtedness  of  the  son 
to  the  father.  The  father  was  not  bound  to  give  any- 
thing to  the  son,  nor  was  the  son  bound  to  accept  a  gift 
from  the  father  to  which  were  annexed  conditions  which 
imposed  burdens  too  onerous  to  bear.  But  when  the 
father  gave,  and  the  son  accepted,  the  gift  was  taken 
cum  onere.  This  statement  of  the  abstract  legal  rights 
of  the  i>arties  is  not  seriously  questioned  by  appellant, 
but  it  is  very  strongly  urged  that  the  father  made  a 
mistake  in  the  amount  of  indebtedness  charged  against 
the  son,  and  that  this  is  a  matter  which  the  court  in  the 
exercise  of  its  equitable  powers  may  correct.  There  are 
two  answers  to  this  position :  First,  it  is  very  doubtful 
to  say  the  least  whether  there  was  any  competent  evi- 
dence offered  and  received,  or  offered  and  refused,  upon 
which  a  finding  could  be  based  that  the  father  made  a 
mistake  in  the  amount  of  indebtedness  charged  against 
the  son ;  and,  second,  under  the  facts  of  the  present  case, 
a  finding  by  the  court  in  conflict  with  the  express  pro- 
visions of  the  will  would  in  effect  strike  down  that  pro- 
vision and  deny  the  right  of  the  testator  to  annex  to  the 
gift  such  conditions  as  he  thought  proper  to  impose.  We 
are  not  familiar  with  any  authority,  and  none  has  been 
called  to  our  attention,  which  gives  to  a  court  of  equity 
the  power  to  do  what  appellant  asks  to  be  done  in  these 
proceedings.  A  different  case  would  be  presented  if  the 
indebtedness  of  the  son  was  charged  against  his  share 
of  the  estate  in  general  terms,  or  if  the  amount  of  the 
indebtedness  charged  in  the  will  was  subsequently  re- 
duced by  payments,  or  if  the  amount  of  the  indebtedness 
be  left  open  for  future  determination,  but  no  such 
situation  is  here  presented.  The  attempt  is  here  made  to 
have  a  court  of  equity  inquire  into  the  transactions  and 
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businefls  dealings  between  the  father  and  the  son  prior 
to  the  making  of  the  will  and  codicils  for  the  purpose  <rf 
showing  that  the  father  made  a  mistake  in  fixing  the 
exact  indebtedness  of  the  son  to  him  at  the  time  of  the 
testamentary  disposition  of  his  property.  That  this 
cannot  be  done  was  squarely  ruled  in  Eichelberger's  Est, 
135  Pa.  160. 

The  same  rule  applies  in  general  terms  to  the  second 
question  raised  by  appellant  in  the  case  at  bar.  We 
agree  with  the  court  below,  as  well  as  the  appellee  here, 
that  appellant  was  not  a  competent  witness  to  matters 
which  occurred  in  the  lifetime  of  the  father  and  which 
affect  the  distribution  of  his  estate  now;  and  with  the 
offers  of  his  testimony  refused,  and  properly  so  under 
the  rule  of  all  our  cases,  there  is  no  evidence  to  show 
that  the  gas  stock  was  held  as  collateral,  or  that  the 
father  did  not  have  the  right  to  make  sale  of  the  stock  as 
he  did,  or  that  he  did  not  receive  its  fair  value  at  the 
time  of  sale. 

While  the  matters  in  controvenefy  here  mi^t  very  well 
be  taken  into  consideration  by  the  interested  parties 
(themselves  in  an  adjustment  of  their  differences,  courts 
cannot  disregard  the  plain  provisions  of  the  will  in  an 
attempt  to  work  out  the  possible  equities  of  those  who 
feel  aggrieved  by  what  the  father  did. 

Under  all  the  circumstances  of  this  case  it  is  deemed 
but  just  and  equitable  that  the  costs  of  this  appeal 
should  be  taxed  as  part  of  the  costs  of  partition  and  it 
will  be  so  ordered. 

Decree  affirmed.  Costs  to  be  included  in  the  costs  of 
the  partition  proceedings  and  paid  accordingly. 
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Gerlach,  Appellant^  v.  Moore. 

Ctnutitutionai  law — Courts — Municipal  Court  of  Philadelphia 
County— Act  of  July  12, 1913,  P.  L.  711. 

1.  The  Constitution  of  Pennsylvania  in  express  lan^niage  gave 
the  leerislature  power  to  create  from  time  to  time  courts  other  than 
those  enumerated  in  the  organic  law,  and  this  power,  having  been 
expressly  conferred  in  the  first  section  of  the  judiciary  article, 
nothing  contained  in  the  subsequent  sections  of  the  article  dealing 
with  the  organization,  jurisdiction  and  i>ower8  of  courts  is  suffi- 
cient to  deprive  the  legislative  branch  of  government  of  the  power 
to  create  courts  of  a  different  class  or  grade  from  those  expressly 
enumerated. 

2.  Under  the  earlier  constitutions  the  Supreme  Oourt  consist- 
ently held  the  view  that  the  legislature  had  power  to  divest  the 
courts  enumerated  in  the  Constitution  of  some  of  their  jurisdic- 
tion, imd  vest  it  in  courts  from  time  to  time  established,  or  to 
vest  a  limited  concurrent  jurisdiction  in  courts  thus  created. 
Nothing  contained  in  the  present  Constitution  requires  a  departure 
from  the  settled  rule  of  construction  under  the  earlier  cases. 

3.  Section  26,  of  Article  V,  of  the  Constitution,  which  provides : 
^'All  laws  relating  to  courts  shall  be  general,  and  of  uniform  oper- 
ation, and  the  organization,  jurisdiction  and  powers  of  all  courts 
of  the  same  class  or  grade,  so  far  as  regulated  by  law,  and  the 
force  and  effect  of  the  process  and  judgments  of  such  courts,  shall 
be  uniform,"  requires  uniformity  only  as  to  courts  of  the  same 
dass  or  grade,  and  where  a  new  court  is  established,  which  differs 
essentially  in  its  jurisdiction  or  i>owers  from  other  courts,  it  is  a 
court  of  a  different  class  or  grade,  and  the  requirement  of  uni- 
formity with  other  courts  is  not  operative. 

4.  Under  the  Constitution  of  Pennsylvania  the  legislature  has 
power  to  create  a  court  for  Allegheny  County  and  another  court  of 
a  different  class  or  grade  for  Philadelphia  County  according  to 
their  respective  needs. 

5.  If  a  court  is  lawfully  created  and  has  a  legal  existence  for  its 
primary  purposes,  the  public  authorities  cannot  be  enjoined  from 
providing  suitable  accommodations  on  the  ground  that  some  pro- 
visions of  the  act  may  contain  doubtful  grants  of  power. 

6.  By  die  Act  of  July  12,  1913,  P.  L.  711,  the  legislature  of 
Pennsylvania  created  a  municipal  court  for  the  county  of  Phila- 
delphia^  giving  it  powers  and  jurisdiction  different  from  the  Courts 
of  Common  Pleas,  although  in  part  concurrent  therewith,  and 
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different  from  the  county  court  of  Allegheny  County.  Upon  a 
bill  in  equity  filed  by  a  taxpayer  to  restrain  the  county  commis- 
sioners from  paying  money  of  the  county  in  making  provision  for 
the  holding  of  such  court,  the  lower  court  sustained  the  constitu- 
tionality of  the  act  and  dismissed  the  biU.  Held,  no  error. 
Mbstreeat  and  Stewart,  JJ.,  dissent 

Argued  Jan.  5,  1914.  Appeal,  No.  376,  Jan.  T.,  1914, 
by  plaintiff,  from  decree  of  C.  P.  No.  4,  Philadelphia 
Co.,  Sept  T.,  1913,  No.  4754,  sustaining  demurrer  and 
dismissing  bill  in  equity  in  case  of  Henry  Oerlach  y. 
Robert  J.  Moore,  John  T.  Powers  and  Frank  J.  Qorman, 
County  Commissioners  for  the  City  of  Philadelphia,  De- 
fendants, and  the  Commonwealth  of  Pennsylyania,  In- 
tervening Defendant    Before  Fell,  C.  J.,  Brown,  Mbs- 

TBBZAT,  POTTBB,  ELKIN,  STBWABT  and  MOSCHZISKEB,  JJ. 

Affirmed. 

Bill  in  equity  by  a  taxpayer  to  restrain  county  coak- 
missioners  from  expending  funds  of  the  county  to  make 
provision  for  the  holding  of  the  Municipal  Court  of 
Philadelphia  County.    Before  WnxsoN,  P.  J, 

The  opinion  of  the  Supreme  Court  states  the  case. 

The  defendants  demurred  to  the  bill.  The  court  sus- 
tained the  demurrer  and  dismissed  the  bill.  Plaintiff  ap- 
pealed. 

Error  assigned  was  the  decree  of  the  court 

John  H,  FovD,  and  Henry  M.  Stevenson,  for  appellant 
—Section  10  of  the  Act  of  July  12,  1913,  violates  Arti- 
cle y.  Section  6,  of  the  Constitution  in  that  it  provides 
for  the  institution  of  suits  in  the  Municipal  Court  which 
are  now  within  the  exclusive  jurisdiction  of  the  Courts 
of  Common  Pleas. 

Section  10  of  the  act  enables  a  party  plaintiff  to  oust 
absolutely  and  without  appeal  the  constitutional  juris- 
diction of  the  Common  Pleas  in  certain  cases  fixed  by  a 
pecuniary  limit,  in  violation  not  only  of  Section  6,  At- 
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tide  V,  but  also  in  violation  of  Section  26,  Article  V,  of 
the  Ck>n8titution. 

Section  10  of  the  act  empowers  a  majority  of  the 
Judges  of  any  court  of  Common  Pleas  in  Philadelphia 
County  to  transfer  any  case  brought  in  that  court  to  the 
said  county  court  and  involves  a  surrender  of  the  right 
of  a  majority  of  said  court  to  exercise  the  powers  vested 
in  the  judges  of  the  Common  Pleas  of  Philadelphia 
County  and  a  divestiture  of  the  rights  and  powers  of  the 
minority  judge  as  distinguished  from  the  court  in  viola- 
tion of  Section  26,  Article  V,  of  the  Constitution,  by 
creating  a  court  to  exercise  the  powers  vested  by  the 
Constitution  in  the  judges  of  the  Court  of  Common 
Pleas:  Com.  v.  Green,  58  Pa,  226. 

The  title  of  the  act  is  defective  in  that  it  does  not  con- 
tain any  allusion  to  that  part  of  the  act  which  confers 
upon  the  Courts  of  Common  Pleas  the  right  to  divest 
themselves  and  their  colleagues  of  the  jurisdiction  and 
powers  and  confer  the  same  upon  the  judges  of  the 
Municipal  Court,  and  in  that  while  the  act  deprives  the 
Court  of  Quarter  Sessions  of  jurisdiction  in  certain 
cases  there  is  nothing  in  the  title  having  any  reference 
thereto:  Ruan  Street,  132  Pa.  257;  In  re  Wyoming 
Street,  137  Pa.  494.  . 

The  act  violates  Section  6,  Article  I,  of  the  Consti- 
tution, by  attaching  burdensome  conditions  to  the  exer- 
cise of  the  right  of  trial  by  jury :  Mansfield's  Case,  22 
Fa.  Superior  Ct.  224. 

Section  4  of  the  act  violates  Section  13,  Article  III,  of 
the  Constitution,  providing  that  "No  law  shall  extend 
the  term  of  any  public  officer  or  increase  or  diminish  his 
salary  or  emoluments  after  his  election  or  appoint- 
ment:''  McCormick  v.  Fayette  County,  150  Pa.  190; 
.  Levan  v.  Carbon  County,  1  Pa.  D.  R.  375;  Apple  v. 
Crawford  Co.,  105  Pa.  300;  Donohugh  v.  Roberts,  15 
Philadelphia  144;  Fox  v.  Lebanon  County,  4  Pa.  C.  C. 
B.  393;  Carpenter  v.  Lancaster,  4  Del.  County  63; 
Baldwin  V.  Philadelphia,  99  Pa.  164;  Rupert  v.  Chester 
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Co-,  13  Pa.  C.  C.  B.  342;  Peeling  v.  York  C5o.,  113  Pa. 
108;  Judges'  Compensation,  4  Pa.  C.  C.  B.  696;  Gift  v. 
Allentown,  37  L.  I.  332;  Bussell  v.  Williamsport,  9  Pa. 
C.  C.  B.  129;  Wren  v.  Luzerne  County,  6  Kulp  37; 
Young  V.  Bradford  County,  7  Pa.  C.  C.  B.  428;  Beid  v. 
Smoulter,  128  Pa.  324;  Guldin  v.  Schuylkill  Co.,  149 
Pa.  210;  Commonwealth  v.  Comrey,  149  Pa.  216. 

Section  9  of  the  act  violates  Section  6,  Article  III,  of 
the  Constitution,  providing  that  "No  law  shall  be  re- 
vived, amended  or  the  provisions  thereof  extended  or 
conferred  by  reference  to  its  title  only,  but  so  much 
thereof  as  is  revived,  amended,  extended  or  ccmferred 
shall  be  re-enacted  and  published  at  length" :  Donohugh 
V.  Boberts,  11  W.  N.  C.  186;  Mellor  v.  Pittsburgh,  201 
Pa.  397;  Wells  v.  BuflPalo,  14  Hun.  438;  Woodward  v. 
Wilkes-Barre,  4  Kulp  125;  Titusville  Iron  Works  v. 
Oil  Co.,  122  Pa.  627;  Barrett's  Appeal,  116  Pa.  486; 
Com.  V.  Halstead,  1  Pa.  C.  C.  B.  335;  2  C.  P.  Bep.  247; 
Washington  Boro.  v.  McGeorge,  146  Pa.  248;  Durr  v. 
Com.,  3  Pa.  C.  C.  B.  525;  Krause  v.  Bailroad  Co.,  20  W. 
N.  C.  Ill ;  Pottstown  Boro.  Extension,  1  Montg.  County 
189;  Lansdale  Boro.  Extension,  1  Montg.  County  192; 
Clearfield  County  v.  Overseers,  135  Pa.  86;  Millvalc 
Boro.  V.  Bailway  Co.,  131  Pa.  1 ;  Com.  v.  Bender,  7  Pa. 
C.  C.  B.  620;  Beid  v.  Smoulter,  128  Pa.  324;  East 
Grant  Street,  121  Pa.  596;  Donohugh  v.  Boberts,  15 
Philadelphia  144;  Shoemaker  v.  Harrisburg,  4  Pa.  C. 
C.  B.  86;  Doud  v.  Ins.  Co.,  6  Pa.  C.  C.  B.  329;  Phillips's 
Est,  6  Pa.  C.  C.  B.  499;  Swaney  v.  Oil  Co.,  7  Pa.  C.  C. 
B.  351 ;  Com.  v.  Mercer,  9  Pa.  C.  C.  B.  461 ;  Oakley  v. 
Oakley,  1  Pa.  D.  B.  781;  Burdlck  v.  Burdick,  2  Pa.  D. 
B.  622;  In  re  Emsworth  Boro.,  5  Pa.  Superior  Ct  29. 

Sections  11  and  13  of  the  act  violate  Section  7,  Ar- 
ticle 7,  of  the  Constitution,  which  provides  that  the  gen- . 
eral  assembly  shall  not  pass  any  local  or  special  law 
^'regulating  the  practice  or  jurisdiction  or  changing  the 
rules  of  evidence  in  any  judicial  proceeding '' 

Section  10  of  the  act  is  unconstitutional  as  being  a 
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local  law  providing  for  the  change  of  venue  in  civil  cases 
and  also  a  local  law  regulating  procedure:  FeltB  v.  B. 
B.  Co.,  195  Pa-  21;  Wattson  v.  Chester  &  Delaware  B. 
B.  Co.,  83  Pa.  254;  Philadelphia  v.  By.  Co.,  143  Pa. 
444. 

John  G.  Johnson,  with  him  John  C.  Bell,  Attorney 
(General,  George  Quintard  Horwitz,  and  James  Gay  Gor- 
don, for  appellees. — The  legislature  had  power  to  pro- 
vide in  Philadelphia  a  court  different  from  the  courts  of 
other  counties  and  to  invest  the  same  with  some  of  the 
jurisdiction  theretofore  possessed  by  the  Courts  of  Com- 
mon Pleas  and  Quarter  Sessions:  GK>ttschall  v.  Camp- 
bell, 234  Pa.  347. 

After  the  Allegheny  court  had  been  established  the 
legislature  was  not  unable  to  create  in  Philadelphia 
County  a  special  court  other  than  one  similar  to  the 
Allegheny  court  The  Constitution  recognizes  that  the 
County  of  Allegheny  may  need  special  courts;  that  the 
County  of  Philadelphia  may  need  special  courts  and 
that  the  residue  of  the  counties  may  need  special  courts ; 
but  the  fact  that  a  special  court  is  needed  for  Allegheny 
County  does  not  determine  that  the  same  kind  of  a  court 
is  needed  for  Philadelphia  County  or  for  any  one  of  the 
other  counties  of  the  State. 

Sections  4,  9  and  11,  Paragraph  B,  of  the  Act  of  July 
12,  1913,  do  not  violate  Section  6,  Article  III,  of  the 
Constitution:  Garrett  v.  Turner,  235  Pa.  383;  Sea- 
right^s  Est,  163  Pa.  210;  Gilbert^s  Est.,  227  Pa.  648; 
James  Smith  Woolen  Machinery  Co.  v.  Browne,  206  Pa. 
543;  In  re  Greenfield  Ave.,  191  Pa.  290;  Com.  v.  Sam- 
uel Black  Co.,  223  Pa.  74;  Clarion  County  v.  Clarion 
Township,  222  Pa.  350;  McKeown's  Petition,  51  Pa. 
Superior  Ct  277;  Davis  v.  Moore,  50  Pa.  Superior  Ct 
494;  Com.  v.  Hopkins,  241  Pa.  213. 

The  objection  that  added  duties  are  imposed  upon  the 
clerk  of  the  Quarter  Sessions  and  sheriff  of  Philadel- 
phia County  and  upon  the  prothonotary,  is  of  no  im- 
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portance,  as  the  additional  duties  required  can  be 
performed  by  assistants  provided  for  in  the  act,  but  at 
all  events  the  provisions  of  the  act  imposing  these  dn- 
ties,  cannot  be  attacked  in  a  collateral  proceeding: 
Com.  V.  McCombs,  56  Pa.  436. 

The  contention  that  sections  10  and  13  relate  to  the 
transfer  of  cases  from  the  Common  Pleas  to  the  Mu- 
nicipal Court  and  of  the  trial  of  certain  criminal  cases 
in  the  Municipal  Court  at  the  election  of  the  district 
attorney  is  in  violation  of  Article  III,  Section  23,  and 
Article  III,  Section  7,  of  the  Constitution,  relative  to  the 
change  of  venue  is  without  merit:  Little  v.  Wyoming 
County,  214  Pa.  596. 

Opinion  by  Mb.  Justice  Elkin,  January  9, 1914: 
The  argument  of  appellant  is  a  challenge  to  the  power 
of  the  legislature  to  create  the  new  Municipal  Court 
under  the  provisions  of  the  Act  of  July  12,  A.  D.  1913, 
P.  L.  711.  The  vital  and  controlling  questions  raised  by 
this  appeal  have  been  decided  adversely  to  the  ccmten- 
tions  of  appellant  by  this  court  in  two  recent  cases: 
Gottschall  V.  Campbell,  234  Pa.  347;  Com.  v.  Hopkins, 
241  Pa.  213.  The  last  case  cited  was  an  appeal  from 
the  Superior  Court  and  the  order  of  that  court  was 
affirmed  here  on  the  opinion  of  Judge  Head.  What  was 
decided  in  these  cases  must  be  accepted  as  settled  law 
if  the  doctrine  of  stare  decisis  is  to  have  any  binding 
force  in  determining  questions  involving  C(mstituti<mal 
construction  in  our  State.  The  questions  raised  in  the 
cases  cited  were  not  free  from  doubt  or  difficulty,  and 
there  was  and  is  a  difference  of  opinion  as  to  the  proper 
interpretation  of  the  constitutional  provisions  involved. 
These  doubts  were  resolved  in  favor  of  the  constitatim- 
ality  of  the  Allegheny  County  Court  Act,  and  in  sus- 
taining that  act  it  was  necessary  to  ccmsider  and  decide 
most  of  the  questions  raised  by  the  present  appeal  It 
would  serve  no  useful  purpose  to  travel  over  the  ground 
again  by  elaborating  the  discussion  and  emphasising  the 
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views  80  well  expressed  by  Brother  Potter  of  our  own 
coutt  in  the  Gtottschall  case,  and  by  Judge  Head  of  the 
Superior  Court  in  the  Hopkins  case.  The  basic  prin- 
ciple of  these  decisions  was  that  the  Constitution  in 
express  language  gave  the  legislature  power  to  create 
from  time  to  time  courts  other  than  those  enumerated 
in  the  organic  law,  and  this  power  having  been  expressly 
conferred  in  the  first  section  of  the  judiciary  article, 
nothing  contained  in  the  subsequent  sections  of  the 
article  dealing  with  the  organization,  jurisdiction  and 
powers  of  courts,  was  sufficient  to  deprive  the  legislative 
branch  of  government  of  the  power  to  create  courts  of 
a  different  class  or  grade  from  those  expressly  enumer- 
ated. The  power  to  create  "such  other  courts  as  the 
general  assembly  may  from  time  to  time  establish"  is 
the  same  in  the  constitutions  of  1790,  1838  and  1874. 
Under  the  earlier  constitutions  this  power  was  chal- 
lenged by  proceedings  in  court,  as  it  is  now,  but  this 
court  consistently  held  the  view  that  the  legislature 
had  the  power  to  divest  the  courts  enumerated  in  the 
Constitution  of  some  of  their  jurisdiction  and  vest  it  in 
courts  from  time  to  time  established,  or  may  vest  a 
limited  concurrent  jurisdiction  in  courts  thus  created : 
Com.  V.  Zephon,  8  W.  &  S.  382;  Com.  v.  Martin,  2  Pa. 
244;  Com.  v.  Green,  58  Pa.  226;  In  re  Application  of 
Judges,  64  Pa.  33 ;  Com.  v.  Hippie,  69  Pa.  9.  In  passing 
upon  the  constitutionality  of  the  Allegheny  County 
Court  Act,  in  the  two  recent  cases  above  referred  to, 
this  court  adopted  and  followed  the  reasoning  of  the 
learned  justices  who  wrote  the  opinions  in  the  earlier 
cases.  Ther€j  was  a  difference  of  opinion  in  this  court 
when  the  earlier  cases  were  decided,  and  there  is  now, 
as  to  the  power  of  the  legislature  to  divest  courts  enum- 
erated in  the  Constitution  of  any  part  of  their  jurisdic- 
tion and  vest  it  in  coui^s  established  by  the  legislature 
from  time  to  time,  but  these  doubts  and  differences  were 
resolved  in  favor  of  sustaining  the  constitutionality  of 
the  earlier  acts,  just  as  in  the  recent  cases  they  were 
Vol.  ocxLni-— 39 
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resolved  in  favor  of  sustaining  the  power  of  the  legisla- 
ture to  create  courts  of  a  different  class  or  grade  from 
those  enumerated  in  the  Constitution,  with  a  limited  or 
concurrent  jurisdiction.  This  court  in  the  recent  cases 
finally  decided,  although  all  the  justices  did  not  agree, 
that  nothing  contained  in  the  present  Constitution  re- 
quired a  departure  from  the  settled  rule  of  construction 
under  the  earlier  cases.  This  is  the  answer  to  the  main 
contentions  pressed  upon  us  by  the  learned  counsel  for 
appellant  in  the  present  case. 

We  need  but  advert  to  one  more  question  in  order  to 
dispose  of  the  present  appeal.    It  arises  under  Secticxi 
26,   of   Article   V,    of   the   Constitution,    which   pro- 
vides :    ''AH  laws  relating  to  courts  shall  be  general,  and 
of  uniform  operation,  and  the  organization,  jurisdiction, 
and  powers  of  all  courts  of  the  same  class  or  grade,  so 
far  as  regulated  by  law,  and  the  force  and  effect  of  the 
process  and  judgments  of  such  courts,  shall  be  uniform.'' 
It  will  be  observed  that  the  uniformity  required  by  this 
section  applies  only  to  courts  of  the  same  class  or  grade. 
The  learned  court  below  held  that  the  Municipal  Court 
of  Philadelphia  was  not  of  the  same  class  or  grade  as 
the  County  Court  of  Allegheny  County,  and  if  the  class 
or  grade  of  a  court  is  to  be  determined  by  the  jurisdic- 
tion and  powers  with  which  it  is  clothed,  and  no  other 
method  of  determining  this  question  has  been  suggested, 
and  we  know  of  none,  clearly  the  conclusion  reached  by 
the  court  below  was  the  proper  one.    The  jurisdiction 
and  powers  of  the  two  courts  differ  in  nearly  every  es- 
sential particular,  and  this  difference  is  so  marked  as  to 
warrant  the  conclusion  that  the  legislature-  intended  to 
establish  a  Municipal  Court  in  Philadelphia  of  a  differ- 
ent class  or  grade  from  that  created  for  Allegheny 
County.    That  the  legislature  had  the  power  to  create  a 
court  for  Allegheny  County,  and  another  court  of  a 
different  class  or  grade  for  Philadelphia  County,  ac- 
cording to  their  respective  needs,  was  decided  in  the 
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Oottsehall  case,  and  for  the  purposes  of  this  appeal 
nothing  further  need  be  said. 

The  present  bill  was  filed  to  restrain  the  county  com- 
missioners from  the  expenditure  of  public  moneys  in 
providing  necessary  accommodations  for  the  Municipal 
CJourt  If  this  court  was  lawfully  created  and  has  a 
legal  existence  for  its  primary  purposes,  the  public 
authorities  cannot  be  enjoined  from  providing  suitable 
accommodations  on  the  ground  that  some  provisions  of 
the  act  may  contain  doubtful  grants  of  power.  As  was 
decided  in  the  Oottsehall  case,  if  it  be  deemed  expedient 
to  raise  any  such  question,  it  can  be  done  in  a  proper 
proceeding  at  a  subsequent  time  by  a  party  directly  in- 
terested in  the  litigation  in  which  it  arises. 

Without  prolonging  the  discussion,  we  have  con- 
cluded that  under  the  authority  of  the  Oottsehall  and 
Hopkins  cases,  the  Municipal  Court  of  Philadelphia 
County  has  been  lawfully  established  by  the  legislature 
and  that  the  county  commissioners  cannot  be  enjoined 
from  providing  it  with  suitable  accommodations. 

Decree  affirmed,  and  it  is  ordered  that  the  costs  of  the 
appellant  and  the  appellee  be  paid  by  the  County  of 
Philadelphia. 

Concurring  Opinion  by  Mr.  Justice  Moschziskbr: 
While  I  did  not  concur  in  Oottsehall  v.  Campbell,  234 
Pa.  347,  or  in  Com.  v.  Hopkins,  241  Pa.  213,  yet,  we 
decided  in  those  cases  that  a  court  of  the  general  charac- 
ter of  the  one  under  consideration  could  lawfully  be 
created,  that  the  act  then  before  us  was  constitutional 
and  that  thereunder  certain  jurisdiction  always  before 
that  time  exercised  by  the  judges  of  the  Common  Pleas 
fdtting  in  the  Quarter  Sessions  could  be  transferred  to 
and  vested  exclusively  in  the  new  Allegheny  County 
Court, — ^thus  holding  that  the  judges  of  the  Common 
Pleas  could  in  this  manner  be  absolutely  deprived  of 
powers  and  jurisdiction,  and  that  the  jurisdiction  of  the 
Quarter  Sessions  of  that  county  could  be  made  to  differ 
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from  that  of  all  other  courts  of  the  same  grade  in  the 
State,  notwithstanding  Section  26,  of  Article  V,  of  the 
Constitution.  In  other  words,  we  expressly  ruled  that 
for  court  purposes  Allegheny  County  was  in  one  legisla- 
tive class  and  Philadelphia  in  another,  and,  in  effect, 
^hat  the  jurisdiction  of  a  court  need  only  be  uniform 
with  that  of  other  courts  of  the  same  grade  in  the  county 
or  counties  constituting  the  class  in  question ;  further, 
that  the  jurisdiction  theretofore  vested  in  the  judges  of 
the  Common  Pleas  might  be  transferred  to  a  new  tri- 
bunal created  by  the  legislature,  without  providing  for 
appeal  to  the  former  court  or  to  any  other  court  in 
which  Common  Pleas  judges  had  power  to  preside. 

To  my  mind,  according  to  the  organic  law  as  we  have 
construed  it,  the  provisions  of  the  Constitution  here 
claimed  to  have  been  broken,  could  only  be  made  to 
apply  to  the  present  situation  by  holding  the  new  Mu- 
nicipal Court  to  be  a  tribunal  of  the  same  grade  as  the 
Court  of  Common  Pleas  in  the  County  of  Philadelphia, 
and  this  c6urt  is  practically  unanimous  in  the  opinion 
that  that  proposition  is  not  tenable;  therefore,  since  the 
tribunal  created  by  the  act  before  us  is  not  on  a  grade 
with  any  other  court  within  the  classified  territory  in 
which  it  is  located,  the  conclusion  necessarily  follows 
that  it  is  not  required  to  be  ^'uniform  in  organisation, 
jurisdiction  and  powers'^  with  any  established  standard; 

\  hence,  the  appellant's  principal  ground  of  attack  is 

'  eliminated  from  the  case. 

It  is  settled  in  Pennsylvania  that  the  doctrine  of 

;  stare  decisis  applies  to  and  controls  constitutional  qncs- 
tions  so  long  as  the  original  cases  are  not  formally  ore^ 
ruled :  Kilpatrick  v.  Com.,  31  Pa.  198, 214,  215 ;  Com.  v. 
Nat  Oil  Co.,  157  Pa.  516,  523;  In  re  Application  of 
Judges,  64  Pa.  33,  38;  Morgan  v.  Reel,  213  Pa.  81,  86, 
88.  In  its  main  features  the  statute  in  question  is  con- 
sistent with,  and  the  legislation  simply  follows  the 
logic  of,  our  decisions  in  the  Allegheny  County  Court 
cases.    Although  the  construction  there  placed  upon  the 
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organic  law  of  the  State  may  not  accord  with  my  own 
view,  yet,  while  those  authorities  remain  they  must  be 
read  with  the  Constitution  as  though  part  of  it,  and  their 
binding  force  and  effect  cannot  properly  be  questioned 
by  anyone,  least  of  all  by  a  member  of  the  court  that 
announced  them ;  therefore,  under  the  doctrine  of  stare 
decisis,  and  upon  that  ground  alone,  I  concur  in  the 
present  judgment. 

Mr.  Justiob  Mbstrbzat  and  Mr.  Justigb  Stbwart, 
dissent. 


Glasgow's  Estate  (No.  1). 

WilU — Construction — Legacies — Residuary  hequest — Intention — 
Determination  of  legacies. 

1.  A  will  must  be  considered  with  a  thought  to  the  conditions 
xmder  which  it  was  written. 

2.  Where  a  testator  by  a  will  executed  during  his  last  illness 
provided  that  ''Whomsoever  takes  care  of  me  and  nurses  and  looks 
after  my  comfort  during  my  last  sickness  or  sees  to  it  that  I  am 
properly  nursed  and  cared  for  and  given  proper  medical  attention 
during  my  last  sickness  and  a  decent  Christian  burial  after  my 
decease,''  should  take  the  residuary  estate,  and  it  appeared  that  at 
the  time  of  the  execution  of  the  will  testator  had  no  immediate 
family,  that  he  was  not  on  cordial  terms  with  his  sister,  his 
nearest  relative,  and  that  he  knew  he  was  ill;  that  claimants  had 
rented  a  room  to  deceased  for  three  years  previous  to  his  death, 
during  which  period  one  of  claimants  had  nursed  him  at  various 
times  when  he  was  ill,  as  well  as  in  his  last  illness,  until  testator 
was  taken  to  a  hospital  by  advice  of  a  physician  procured  by 
claimants;  that  after  his  death  claimants  arranged  for  his  burial 
according  to  instructions  given  them;  and  that  claimants  an- 
swered in  all  particulars  to  the  description  of  the  residuary  lega- 
tees, the  Orphans'  Court  should  have  awarded  the  residuary  estate 
to  the  claimants  and  not  to  the  next  of  kin. 

Argued  Oct  23,  1913.  Appeal,  No.  94,  Oct.  T.,  1913, 
by  Scott  Thompson,  from  decree  of  O.  0.  Allegheny  Co., 
May  T.,  1912,  No.  220,  sustaining  exceptions  to  adjudi- 
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cation  in  Estate  of  John  B.  Glasgow,  deceased.  Before 
Brown,  Mbstb£Zat,  Pottb^  Elkin  and  Moschzthkkr, 
JJ.    Reversed. 

Exceptions  to  adjudication. 

At  the  audit  of  the  account  Over,  J.,  filed  the  follow- 
ing opinion  : 

John  B.  Glasgow  died  testate  February  18, 1911,  and 
in  his  will,  after  giving  small  pecuniary  legacies  to  some 
of  his  kin,  he  provided  as  follows :  "Fifth :  The  balance 
of  my  estate  I  give  and  bequeath  to  my  executor  herein- 
after named  in  trust  to  pay  whomsoever  takes  care  of 
me  and  nurses  me,  and  looks  after  my  comfort  during 
my  last  illness  or  sees  to  it  that  I  am  properly  nursed 
and  cared  for  and  given  proper  medical  attention  during 
my  last  sickness  and  a  decent  Christian  burial  after  my 
^decease."  Scott  Thompson  and  Jeannette,  his  wife, 
claimed  the  residue  of  the  estate  under  this  clause,  and 
the  next  of  kin  contend  that  they  do  not  answer  to  the 
description  of  the  residuary  legatees,  and  that  there  is 
intestacy  as  to  the  residue.  Thompson  and  his  wife, 
were  both  called  as  witnesses  in  support  of  their  claim, 
and  their  testimony  was  received  subject  to  the  objec- 
tion that  they  were  incompetent  witnesses.  If  they  were 
claiming  as  creditors  of  the  estate,  the  objection  would 
be  well  taken ;  but  as  they  claim  as  legatees  and  by  devo- 
lution, they  are  competent  witnesses  and  the  objections 
are  overruled.  The  decedent  was  a  bachelor,  and  for 
about  three  years  prior  to  his  death,  rented  a  room  from 
the  claimant,  in  which  he  lodged  during  the  period, 
taking  his  meals  elsewhere,  or  cooking  them  in  his  own 
room.  Prior  to  his  last  illness  he  was  sick  several  times, 
and  Mrs.  Thompson  nursed  him ;  about  the  8th  of  Feb- 
ruary, 1911,  he  took  ill,  was  confined  to  his  bed,  and  at 
his  request,  Mrs.  Thompson  procured  a  physician  who 
attended  him  until  his  death;  the  physician  and  Mr. 
Quaill,  testator's  attorney,  advised  that  he  be  taken  to 
the  hospital,  and  Mrs.  Thompson  made  arrangements  at 
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the  Presbyterian  Hospital,  for  his  admission.  He  at 
first  refused  to  go,  and  the  Thompsons  on  the  13th  of 
February,  called  in  his  attorney  and  a  nephew,  Curtis 
King,  to  persuade  him  to  do  so,  and  he  finally  consented, 
and  was  taken  to  the  hospital  on  that  day ;  Mr.  Quaill 
and  Mr.  King  followed  the  ambulance  to  the  hospital, 
and  Mr.  Quaill  arranged  for  the  payment  of  his  bills. 
The  claimants  nursed  and  took  care  of  him  until  taken 
to  the  hospital,  and  Mrs.  Thompson  called  there  to  see 
him  daily,  except  one  day  when  she  was  ill,  until  his 
death  on  the  18th  of  February,  1911.  On  the  10th  of 
Februaiy,  1911,  Mr.  Thompson  notified  Mr.  Quaill  that 
the  decedent  was  ill  and  wanted  to  see  him,  and  that 
day  Mr.  Quaill  visited  him  and  the  will  was  prepared 
and  executed.  Mrs.  Thompson  was  notified  of  his  death, 
and  in  pursuance  of  instructions  the  testator  had  given 
her  husband  and  herself,  and  with  the  concurrence  of 
Mr.  Quaill,  executor  of  the  will,  they  selected  a  casket, 
made  all  the  arrangements  for  his  funeral,  which  was 
conducted  and  the  burial  made  according  to  the  instruc- 
tions given  them,  and  as  provided  in  his  will.  Had  the 
testator  died  on  the  13th  day  of  .February,  1911,  at  the 
house  of  the  claimants,  as  they  would  have  been  the 
only  persons  who  nursed  him  and  looked  after  his  com- 
fort in  his  last  sickness,  and  as  they  also  saw  that  he 
had  a  decent  Christian  burial,  there  could  be  no  ques- 
tion that  they  answered  to  the  description  of  the  resid- 
uary legatees.  Although  he  did  not  die  at  their  house, 
and  they  did  not  nurse  him  during  the  whole  period  of 
his  last  illness,  yet  by  making  arrangements  for  him  to 
be  taken  to  the  hospital  they  saw  to  it  that  he  was  prop- 
erly nursed  and  given  proper  medical  attention,  and 
they  answer  in  all  particulars  to  the  description  of  the 
residuary  legatees.  Distribution  of  the  residue  of  the 
estate  will  therefore  be  made  to  Bcott  Thompson  and 
Jeannette,  his  wife,  as  residuary  legatees. 

The  exceptions  were  sustained  by  the  court  in  banc  in 
an  opinion  filed  by  Milleb,  J. 
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AssignxDent  of  Errors — Opinion  of  the  Court.    [243  P& 
Errors  assigned  were  in  sustaining  the  exceptions. 

John  A.  Metz,  for  appellants. 

Oeorge  Alter,  of  McKee,  Mitchell  d  Alter,  with  him 
Ralph  P.  Tannehill,  for  appellees. 

Opinion  by  Mb.  Justigb  Mosghzibkbb,  January  19, 
1914: 

The  testator  left  an  estate,  appraised  at  f5,489.54. 
The  auditing  judge,  after  allowing  debts,  expenses  and 
pecuniary  legacies  to  relatives  awarded  the  net  balance, 
amounting  to  |4,199.22,  to  the  appellants;  but,  on  the 
hearing  of  exceptions  to  the  adjudication,  the  Orphans' 
Court  declared  the  decedent  intestate  as  to  his  residuary 
estate  and  distributed  that  fund  among  his  next  of  kin, 
a  sister  and  certain  nephews  and  nieces;  hence,  this 
appeal. 

The  material  facts  in  the  case  are  correctly  set  forth 
in  the  opinion  of  the  auditing  judge  published  in  con- 
nection herewith,  except  that  the  date  when  the  testator 
^'took  ill''  was  between  February  3  and  6,  1911,  not 
''about  the  8th  of  February,"  as  therein  stated.  The 
opinion  overruling  the  award  to  the  appellants  does  not 
differ  essentially  from  the  adjudication  on  the  underly- 
ing facts,  but  the  majority  of  the  court  below  drew 
different  inferences  and  reached  other  conclusions  than 
those  stated  by  the  auditing  judge.  The  judge  who 
heard  the  testimony  concluded  that  the  appellanti 
''answer  in  all  respects  to  the  description  of  the  resid- 
uary legatees"  portrayed  in  the  will;  while  the  court 
in  banc,  after  referring  to  some  of  the  facts  found  by  the 
auditing  judge  and  other  evidence  shedding  light 
thereon,  determined  that,  "the  evidence  does  not  bring 
these  claimants  within  the  description;  even  if  there 
were  doubt,  it  must  be  resolved  in  favor  of  intestacy, 
both  by  reason  of  the  indeterminate  and  the  indeter- 
minable beneficiaries,  and  the  lack  of  convincing  proof.'' 
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The  opinion  of  the  learned  court  below  has  had  our 
careful  consideration;  but  we  feel  that  the  auditing 
judge  reached  the  right  conclusion  in  supporting  the 
willy  and  that  his  award  to  the  appellants  was  justified 
by  the  proofs.  At  the  time  the  will  was  executed  the 
testator  was  seventy-five  years  of  age,  and  knew  that  he 
was  very  ill ;  he  had  no  immediate  family,  and  was  not 
on  cordial  terms  with  his  sister,  who  was  his  nearest 
relative;  he  had  lived  with  the  appellants  for  years,  and 
apparently  looked  forward  to  rewarding  them  for  past 
kindnesses  and  for  services  he  anticipated  would  be  per- 
formed in  the  future,  not  by  remuneration  but  by  a  sub- 
stantial remembrance;  for  reasons  of  his  own,  he 
preferred  to  designate  his  residuary  legatees  by  a  de- 
scription which  expressed  the  motive  for  his  gift  rather 
than  by  name ;  in  this  way,  should  those  he  had  in  mind 
not  continue  to  perform  the  friendly  offices  anticipated, 
his  gift  would  fail  as  to  them  and  go  to  others,  if  any, 
who  at  the  end  of  his  days  might  by  their  deeds  bring 
themselves  within  the  description.  The  testator  pro- 
vided that,  ^'Whomsoever  takes  care  of  me  and  nurses, 
and  looks  after  my  comfort  during  my  last  sickness  or 
sees  to  it  that  I  am  properly  nursed  and  cared  for  and 
given  proper  medical  attention  during  my  last  sickness 
and  a  decent  Christian  burial  after  my  decease,''  should 
take  his  residuary  estate.  We  cannot  agree  that  the 
beneficiaries  here  described  are  ^^undeterminable"  under 
the  evidence  at  bar,  or  that  there  is  a  lack  of  "convincing 
proof*  upon  the  point  at  issue.  The  will  must  be  con- 
sidered with  a  thought  to  the  conditions  under  which  it 
was  written  (Peterson's  Estate,  242  Pa.  330) ;  and  when 
it  and  all  the  surrounding  circumstances  are  looked  at 
reasonably,  the  appellants  stand  out  clearly  as  aptly 
fitting  the  testator's  description  of  those  to  whom  he 
desired  the  balance  of  his  estate  to  go.  We  must  assume 
the  testator  contemplated  that  a  rational  construction 
would  be  placed  upon  his  words,  and  the  thought  ex- 
pressed by  the  court  below,  that  anyone  could  be  held  to 
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come  within  the  descripition  who  in  any  degree  con- 
tributed to  the  care  of  the  decedent  daring  his  laat  ill- 
ness or  subsequently  had  to  do  with  his  burial,  does  not 
impress  us  as  a  fair  view  of  the  will.  We  feel  that  the 
learned  court  failed  to  give  a  reasonable  constructien  to 
the  language  employed  by  the  testator,  and  that  it  gave 
undue  importance  to  what  it  conceived  to  be  the  side 
lights  in  the  evidence;  whereas  the  auditing  judge  in- 
terpreted the  words  used  in  a  reasonable  way  and  was 
properly  guided  by  what  may  be  termed  the  controlling 
facts  shown  by  the  proofs.  Of  course,  the  appellants  in 
the  performance  of  their  good  offices  were  at  times 
obliged  to  act  by  and  with  others,  and  in  so  doing  they 
called  upon  the  decedent's  executor  and  some  of  his 
relatives;  but  the  testimony  shows  that  they  first  actu- 
ally nursed  and  subsequently  were  the  moving  force  in 
the  care  of  the  testator  up  to  the  time  of  his  death; 
moreover,  they  saw  to  it  that  he  had  the  kind  of  burial 
that  he  desired.  We  conclude  that  the  appellants  are 
entitled  to  the  fund  awarded  to  them  in  the  adjudica- 
tion. 

The  assignments  of  error  are  sustained,  the  final  de- 
cree is  set  aside,  and  the  record  is  returned  to  the  court 
below  with  directions  to  dispose  of  the  case  as  here  in- 
dicated ;  the  costs  to  be  paid  out  of  the  fund. 


Glasgow's  Estate  (No.  2). 

Argued  Oct.  21,  1913.  Appeal,  No.  95,  Oct  T.,  1913, 
by  Jeannette  M.  Thompson,  from  decree  of  O.  C.  Alle- 
gheny Cki.,  May  T.,  1912,  No.  220,  sustaining  exceptions 
to  adjudication  in  Estate  of  John  B.  Glasgow,  deceased 
Before  Brown,  Mbstbbzat,  ParrssB,  Elkin  and  Mosoh- 
ziSKBB,  J  J.    Reversed. 

John  A.  Metz,  for  appellants. 
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George  Alter,  of  McKee,  Mitchell  d  Alter,  with  him 
Ralph  P.  TannehUl,  for  appellees. 

Opinion  by  Mb.  Justice  Mosohziselbb,  January  31, 
1914: 

The  opinion  filed  January  19,  1914,  in  the  Estate  of 
John  B.  Glasgow,  243  Pa.  613,  appeal  of  Scott  Thomp- 
son, covers  the  appeal  of  Jeannette  Thompson,  243  Pa. 
618,  and  the  order  there  made  applies  to  the  latter  ap- 
peal; the  prothonotary  will  mark  the  record  accord- 
ingly. 


Craven  v.  Pittsburgh  Railways  Co.,  Appellant. 

Negligence — Street  raUwaya — Contributory  negligence — Case  for 
jury. 

In  an  action  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff,  a  street  cleaner,  in  consequence  of  a  collision  be- 
tween the  cart  which  plaintiff  was  pushing  and  a  trolley  car,  the 
questions  of  defendant's  negligence  and  plaintiff's  contributory 
negligence  are  for  the  jury,  where  it  appeared  that  plaintiff,  while 
pushing  the  cart  upon  a  public  street  in  the  course  of  his  work, 
turned  it  upon  the  street  railway  tracks  to  avoid  a  horse  and 
wagon  and  that  while  he  was  attempting  to  push  the  cart  back  to 
the  driveway  it  was  struck  by  the  street  car;  that  the  day  was 
clear;  that  the  motorman's  view  was  not  obstructed,  unless  by 
vehicles,  for  a  distance  of  400  feet;  and  where  the  evidence  was 
conflicting  as  to  the  rate  of  speed  of  the  car,  the  distance  traveled 
by  it  before  it  stopped  after  the  accident  and  the  obstructions  to 
the  motorman's  view,  if  any;  and  where  plaintiff  testified  that  he 
looked  before  going  upon  defendant's  tracks,  and  saw  the  car  at  a 
distance,  and  that  when  he  saw  the  car  again  it  was  six  feet  away 
and  he  attempted  to  escape,  but  the  car  bore  down  upon  him 
without  warning  and  without  a  proper  lookout  on  the  part  of  the 
motorman. 

Argned  Oct  31, 1913.  Appeal,  No.  Ill,  Oct.  T.,  1913, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Feb.  T.,  1911,  No.  578,  on  verdict  for  plaintiff  in  case  of 
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Barney  Craven  v.  Pitteburgh  Railways  Company.  Be- 
fore Fbll^  C.  J.y  Brown,  Porrmt,  Elkin  and  Mosch- 
ZI8KBB)  J  J.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Bef(H*e  Ford,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |2,5(M)  and  judgment  therecm. 
Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict 
for  defendant  and  to  enter  judgment  for  defendant  n. 
o.  V. 

Craig  Smith,  with  him  Clarence  Burleigh,  and  Wil- 
liam A.  Challener,  for  appellant. 

Rody  P.  Marshall,  with  him  Thomas  M.  Marshall,  and 
R.  A.  Hitchens,  for  appellee. 

Opinion  by  Mr.  Justigb  Mosghziskbr,  January  19, 
1914: 

In  the  court  below,  judgment  was  entered  upon  a  ver- 
dict for  the  plaintiff,  to  compensate  him  for  personal 
injuries ;  the  defendant  has  appealed  and  contends  that 
the  evidence  failed  to  prove  negligence  on  its  part  and 
showed  the  plaintiff  guilty  of  contributory  negligence. 

The  circumstances  surrounding  the  accident  and  the 
trial  judge's  views  on  the  applicable  rules  of  law  appear 
in  the  following  excerpts  from  his  opinion  refusing  to  set 
aside  the  verdict :  **The  place  at  which  the  plaintiff  was 
injured  was  Monongahela  avenue,  a  public  highway 
about  sixty  feet  wide  in  the  Borough  of  Qlassport 
Upon  the  avenue  the  company  operates  a  double-track 
electric  railway.  The  accident  happened  at  between  8 
and  9  a.  m.  on  October  19,  1910,  the  day  was  clear  and 
the  view  of  the  street  for  a  considerable  distance  east 
and  west  unobstructed.    Plaintiff, with  two  other 
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borough  employees, was  engaged  in  cleaning  the 

avenue.  In  their  work  they  used  a  cart  in  which  they 
deposited  the  dirt  and  refuse  gathered  from  the  high- 
ways. Haying  filled  the  cart,  the  plaintiff  and  Mr. 
Prayer  began  pushing  it  from  the  vicinity  of  Fifth  street 
longitudinally  along  Monongahela  avenue  to  the  dump 
on  Third  street.  When  they  had  proceeded  about  sev- 
enty-five feet  from  Fifth  street,  traveling  in  the  drive- 
way to  the  left  of  the  outbound  street  car  track,  they 
came  to  a  horse  and  wagon  standing  on  the  driveway. 
To  pass  the  horse  and  wagon  they  turned  out  far  enough 
so  that  one  wheel  was  inside  of  the  street  car  track  and. 
one  wheel  on  the  driveway,  thus  straddling  the  outside 
rail  of  the  outbound  track.  In  this  manner,  the  cart 
astride  of  the  rail,  they  proceeded  until,  the  horse  and 
wagon  being  passed,  they  attempted  to  turn  the  cart 
back  into  the  driveway,  but  before  the  cart  had  cleared 
the  track  it  was  struck  by  a  car  approaching  on  the  out- 
bound track,  and  the  plaintiff  was  injured The 

plaintiff  testified  that  as  the  cart  reached  the  horse  and 
wagon,  he  stopped,  looked  and  saw  the  car  approaching 
on  the  outbound  track;  that  the  car  was  then  near 
Fourth  street,  a  distance  of  500  feet;  that  having 
passed  the  horse  and  wagon,  he  attempted  to  turn  the 
cart  into  the  driveway,  the  wheel  of  the  cart  caught  on 
the  rail,  started  to  slide  and  slid  about  six  or  eight  feet; 
that  he  saw  the  car  when  about  six  feet  from  the  cart 
but  before  he  had  time  to  reach  a  place  of  safety  the 
collision  occurred ;  that  the  cart  when  full  weighed  from 
800  to  1,000  pounds,  and  in  pushing  the  cart  he  grasped 
the  handle  at  the  rear  with  one  hand  and  with  the  other 
pressed  against  the  body  of  the  cart (demonstrat- 
ing how  it  was  done).  It  was  not  controverted  that  at 
the  place  of  the  accident  the  avenue  was  straight  and 
the  view  unobstructed,  unless  by  vehicles,  for  a  distance 
of  400  feet  and  upwards.  ( The  motorman  admitted  that 
he  was  late  and  that  he  had  nothing  with  which  to  con- 
trol his  car  other  than  a  hand-brake.)    Clearly  the  con- 
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flicting  evidence  as  to  the  rate  of  speedy  the  distance 
traveled  by  the  car  before  it  stopped  after  the  accident, 
and  the  obstructions  to  the  motorman's  view,  if  any, 
rendered  it  necessary  to  refer  the  case  to  the  jury  to 
ascertain  whether  the  accident  was  caused  by  the  negli- 
gence of  the  defendant If  the  testimony  of  the 

plaintiff  is  believed,  he  looked  before  turning  the  cart  on 
the  track.  It  is,  however,  claimed  by  the  defendant  that 
the  plaintiff  was  negligent  in  not  again  looking  while 
proceeding  on  the  outbound  track  when  he  knew  a  car 
was  approaching  on  the  same  track.  This,  we  think, 
was  a  question  for  the  jury  as  to  whether  the  plaintiff 
exercised  that  degree  of  care  which  an  ordinarily  pru- 
dent man  would  exercise  under  the  circumstances.  The 
propriety  of  his  conduct  depended  upon  the  duty  he  was 
performing,  the  character  of  the  load  he  was  pushing, 
the  space  to  be  traversed,  the  speed  of  the  car,  and  the 

surrounding  circumstances " 

The  foregoing  is  a  correct  statement  of  the  facts,  and 
we  agree  with  the  learned  court  below  that  the  issues 
arising  therefrom  could  not  have  been  ruled  as  matters 
of  law.    While  the  defendant  presented  evidence  to  show 
that  a  wagon  in  the  track  obstructed  the  motorman's 
view,  and  concerning  the  speed  of  the  car  and  other 
relevant  points,  which,  if  believed,  might  have  sustained 
a  verdict  in  its  favor,  yet,  the  proofs  were  conflicting 
and  the  inferences  not  always  certain ;  hence,  the  case 
was  for  the  jury,  and  since  the  plaintiff  secured  the  ver- 
dict, the  testimony  must  be  viewed  in  the  light  most 
favoraUe  to  him.    If  we  so  consider  the  evidence,  the 
motorman  must  or  should  have  seen  the  two  men  push- 
ing an  apparently  heavy  load  upon  the  track  when  he 
was  about  500  feet  away  and,  had  his  car  been  under 
proper  control,  by  due  care,  as  defined  in  Schnnr  v. 
Citizens'   Traction  Co.,  153   Pa.  29,  he  should  have 
avoided  the  accident;  at  least  the  jury  could  justifiably 
so  have  found.    But  the  appellant  insists  that  the  cod- 
tributory  negligence  of  the  plaintiff  was  apparent   As 
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to  this,  the  proofs  are  sufficient  to  justify  the  belief  that 
the  car  was  on  the  other  side  of  Fourth  street  when  the 
plaintiff  and  his  companion  first  saw  it;  that  the  plain- 
tiff decided  they  could  safely  encroach  upon  the  track 
and  take  their  cart  twenty-five  feet  before  the  car 
traversed  the  intervening  500  feet  (See  Hamilton  v. 
Traction  Company,  201  Pa.  351,  354,  in  reference  to 
one's  right  to  act  on  such  an  assumption) ;  that  the 
plaintiff's  attention  was  riveted  upon  getting  the  heavily 
loaded  cart  off  the  track,  when  the  car  bore  down  upon 
him  at  undue  speed  without  warning  and  without  a 
proper  lookout  on  the  part  of  the  motorman  (See  Da- 
vidson V.  Traction  Co.,  4  Pa.  Superior  Ct.  86,  89) ;  that 
it  was  natural  and  proper  for  the  plaintiff  to  be  on  the 
side  of  the  street  upon  which  he  was  hurt,  because  he 
had  been  working  there  and  the  dump  he  was  going  to 
was  situated  on  that  side,  and  in  addition,  several 
wagons  were  standing  in  the  roadway  on  the  opposite 
side  of  the  street.  All  of  which  tended  to  make  the  ques- 
tion of  his  duty  under  the  circumstances  a  matter  for 
the  jury.  It  is  to  be  remembered  that  the  plaintiff  was 
not  an  ordinary  pedestrian  with  no  care  other  than  his 
own  safety ;  on  the  contrary,  he  was  a  street  cleaner  en- 
gaged upon  his  work,  and  this  fact  could  be  taken  into 
consideration  in  measuring  his  alleged  negligence.  (35 
Cyc.  1530.)  After  reading  all  the  testimony,  we  are  not 
convinced  that  the  evidence  was  insufficient  to  sustain 
the  verdict. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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companies*  Jlov  Gaatlo  Water  Co.  w.WLSbB^  Bp.  it  X.  Co., 
100. 

.  2.  Awards  of  arbitrators— rBaU — Statutes — Bepwl-^Atts  of 
March  21, 1849,  P.  L.  BIS;  March  tO,  1846,  Swctim  1,  F^  L. 
JS8s  April  96, 1860,  P.  L.  669;  May  10, 1897,  P.  L.^Gl^For- 
aign  corporations* 

Bepeal  of  statutes  by  implication  is  not  favored  mni.  sidess 

doae  in  es^ress  tenns,  the.  {xresumption  is  alwairs  Jisatnit  an 

.intention  to  lepeal.    A  pveBumption  to  lepeal  an  •asdier  hj  a 

later  statute  can  only  arise  when  the  two  stalnlaaAreinMon* 
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cilable,  or  the  intention  is  clearly  expressed.  There  must  be 
a  clear  repugnancy  between  the  two  statutes  to  justi^  the 
court  in  declaring  that  the  one  repeals  the  other. 

The  12th  section  of  the  Act  of  April  25, 1850,  P.  L.  569,  con- 
struing the  Act  of  March  20,  1845,  P.  L.  188,  which  proTides 
that  in  appeals  from  awards  of  arbitrators  the  aiq[>ellant  shall 
give  bail  for  the  costs  only,  does  not  repeal  the  Act  of  March 
21,  1849,  P.  L.  216,  providing  that  in  appeals  by  foreign  cor- 
porations in  actions  brought  in  a  court  of  record,  the  bail  shaS 
,  be  for  the  debt,  interest  and  costs.  The  Acts  of  1845  and  1850 
apply  exclusively  to  appeals  by  domestic  corporations. 

The  Act  of  May  19,  1897,  P.  L.  67,  repealed  only  so  much 
of  the  Act  of  1849  as  relates  to  writs  of  error  and  appeals 
taken  to  the  Supreme  and  Superior  Courts.  It  does  not  affect 
the  Act  of  1S49  in  so  far  as  it  relates  to  appeals  to  the  Court 
of  Common  Pleas  from  the  awards  of  arbitrators. 

In  an  action  to  recover  from  sureties  the  amount  of  a  bond 
given  by  a  foreign  corporation  to  secure  the  payment  of  debt, 
interest  and  costs  on  an  appeal  to  the  Court  of  Common 
Pleas  from  an  award  of  arbitrators,  the  affidavit  of  defense  al- 
leged  that  the  bond  was  illegal  in  that  it  was  taken  for  the 
debt,  interest  and  costs  whereas  it  should  have  been  taken  for 
the  costs  only.  The  court  made  absolute  plaintifPs  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense.    Held, 

.no  error.    Oarpemter  ▼  Hvtekisoa*  260. 

.  •    .     •  , 

8.  Judgments  —  Opening  judgments  —  Findings  d/  fact 
Wrigkt  ▼.  IdBluurt,  221. 

4.  Practice,  Supreme  Court — Assignments  of  error^^De^ 
•  •  Jeptive  assignments.    BwlAard  ▼•  Pemma;  Water  Oe.,  869. 

$.  Practice,  Supreme  Court — Assignments  of  error — Testi- 
mony misquoted— Defective  assignments,  Oeoas  ▼•  MeXMs 
Beeha  Bore^  340. 

6.  Practice,  Supreme  Court — Decree — Assignments  of  error. 
tUmwp's  Batate,  226. 

7.  Practice,  Supreme  Court — Defenses — Trespass — Misjoin' 
der  of  parties — Objection.    Xrwim  ▼•  P.  *  Xi.  E.  B.  B.  Oe^  7. 
•   8'^  Practice,    Supreme    Court — Findings    of   fad — EquUy. 
CrmmmM  ▼•  CvmSaa,  165. 

9.  Review  of  conflicting  testimony — Verdict  for  plaitUif. 
Where  a  verdict  has  hem  rendered  in  favor  of  a  plaintiff 

the  evidence  on  appeal  must  be  looked  upon  in  the  light  most 
&vorable  to  the  plaintiff,  and  wherever  there  is  a  oonffiet  in 
the  testimony  the  point  involved  must  be  determined  in  his 
favor*    Saitk  ▼.  Stea^r,  57.   * 
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10.  Trespass — Real  property — RaUroade — Borough  street — 
Unauthorized  entry  —  Damages  —  Conclusiveness  of  verdict 
KartiB  ▼.  Boro.  of  W.  lAhmrtjf  600. 

11.  Wills — Precept  to  Common  PleM  —  Issue  —  Verdict — 
Questions  of  law — Jurisdiction,  0.  C. — Act  of  April  8,  1883, 
P.  L.  fH9.    Ooautomweiatk  Trvst  Co.  ▼.  DsBrmlllo,  292^ 

AKBITRATION. 

1.  Awards  of  arbitrators — Appeals — Bail — Statutes — Repeal 
—AcU  of  March  21, 1849,  P,  L.  216;  March  20, 1845,  Section 
1,  P.  L.  188;  April  26, 1860,  P.  L.  669;  and  May  19,  1897,  P. 
L.  67 — Foreign  corporations.    Oarpomtor  ▼•  Hviokioom*  260. 

AKCHITECTS. 

1.  Architect  as  arbitrator — Matters  affecting  architects  them- 
selves — Questions  for  the  jury — Evidence — Contracts — Build- 
ing  contracts — Arbitration  clause.  BoUly  ▼•  Bodof  Utolom 
Ooas.,  528. 

2.  Recovery  for  services — Municipal  corporations — Consti- 
tutional law — Restrictions  on  municipal  indebtedness — Munici- 
pal contracts — Illegal  contracts.  Savor  ▼•  Sokool  DIst.  of 
MeKoeo  Books,  294. 

8.  Responsibility  of  architects — Construction  of  contract — 
Intention — Contracts — Building  contracts — Defect  in  soU — 
Reconstruction — Plans  and  specifications.  lUllor  U  Soao  Co. 
▼•  Homoopatliio  If.  41  ■•  Hospital*  502. 

ASSIGNMENTS, 

1.  Assignee's  rights — Judgments — Confessed  judgments — 
Rule  to  strike  off — Warrant  of  attorney.   Frits  ▼•  Hortoa*  187. 

2.  Assignment  of  paient — Escrow — Promissory  notes — Con- 
tract— Sale — Conditional  sale.   MoMillaa  ▼•  DaTis»  570. 

8.  Equitable  assignments — Decedents*  estates — Distribution 
— Contracts — Construction.    Wood's  Estato,  211. 

4.  Verdict — Remittitur — Witnesses — Competency — Evidence 
— Roads  and  streets — Change  of  grade — Boroughs — Injury  to 
leasehold — Damages — Amendment  to  statement — Agreement 
of  counsel — Chose  in  action.  Cooas  ▼•  MoXoos  Books  Boro^ 
810. 

ASSIGNMENTS  OF  ERROB. 

1.  Contracts — Municipalities — Water  companies  —  Appeals. 
Bow  Castlo  Wator  Co.  ▼.  BL  *  B.  By.  *  X..  Co.,  100. 

2.  Defective  assignments — Practice,  Supreme  Courts  Boy- 
lamoo  Co.  ▼•  Dosoalsi,  180. 
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3.  Defective  aaeignmenU — PracHce,  Supreme  Couri — Ap» 
pedU.    BwrlAard  t«  Pemma.  Water  Co.,  869. 

4.  Practice,  Supreme  Court — Appeah — Decree.  Fmlmer'i 
Aitate,  226. 

5.  Rule  2& — Practice,  Supreme  Court.  Gwekmikelmar  it 
Bros.  Co.  T.  Xaam,  75. 

6.  Testimony  misquoted — Defective  aesignment — Practice, 
Supreme  Court — Appeals.  Oooaa  ▼•  MeKeea  Books  Borot 
340. 

ASSUMPSIT. 

1.  Recovery  of  purchase  price  paid — Damages — Inieresi— 
Contracts — Contracts  for  the  sale  of  land — Fraud — Rescission. 
Oklo  VaL  TruMt  Oa.  ▼•  AlUsoa*  201. 

2.  Statements  of  claim — Amendments — Contracts  —  Quan- 
tum meruit. 

Where  a  statement  of  claim,  deelaring  on  an  express  con- 
tract partly  performed  and  demanding  the  full  contract  price, 
is  amended  so  as  to  claim  only  that  part  of  the  entire  compen- 
sation represented  by  services  actually  performed,  the  cause  of 
action  is  not  changed  to  one  on  a  quantum  meruit.  The  cause 
of  action  is  set  forth  in  the  original  statement  and  the  amend- 
ment but  enables  the  plaintiff  to  claim  the  proper  measure  of 
damages.    Samer  t.  Sohool  Dist»  of   BteXoos  Books,  294. 

ATTORNEYS-AT-LAW. 

1.  Agreement  of  counsel — Chose  in  action — Assignmeni— 
Verdict — Remittitur — Witness  —  Competency  —  Evidence  — 
Roads  and  streets — Change  of  grade — Boroughs — Injury  to 
leasehold — Damages — Amendment  to  statement.  Oooas  ▼. 
lleXoM  Books  Boro^  340. 

2.  Counsel  fee — Trusts  and  trustees — Stakeholders — Deposit 
in  hanh — Interest.    DoWltt  ▼•  Xoystomo  Hat.  Baak,  534. 

AUTOMOBILES. 

1.  Negligence — Chauffeurs — Chauffeur^s  auihority^^Burdsn 
of  proof — Case  for  jury.    Oarram  ▼•  Loroky  247. 

2.  Pedestrians"^ ontributory  negligence — Care  in  crossing 
street — Death — Negligence.   Xiorak  t.  B&abkart,  231. 

BAIL. 

1.  Statutes^Repeal^Acts  of  March  tl,  P.  L.  £l6;  March 
BO,  1846,  Section  1,  P.  L.  188;  AprU  B6, 1850,  P.  L.  SC9,  and 
May  19,  1897,  P.  L.  67^— Foreign  corporaHons — Appeals^- 
Awards  of  arbitrators.    Oarpoator  ▼•  Hmtoklsoa*  266. 
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BAILMENT. 

1.  Grain  elevator— Lo8$  hy  fire — Rights  of  strangers  to  in- 
surance policy — Evidence — Parol  evidence  rule — Insurance — 
Fire  insurance — PoUey — Construction.    Joluuoa  ▼•  Stewart, 

486. 

BANKS  AND  BANKING. 

1.  Negotiable  instruments — Promissory  notes—Endorsement 
in  blank — Bona  fide  purchaser — Agency — Agent's  knowledge 
of  equities,    Domimiom  Trust  Oo.  ▼•  Hil<tmer»  253. 

BENEFICIAL  SOCIETIES. 

1.  Death  benefit  certificate — Nonpayment  of  dues — Forfeit' 
ure — Limitation  of  actions  by  contract — Payment  of  benefits 
on  presumption  of  death. 

Under  the  rules  of  a  beneficial  society  providing  that  each 
member  shall  pay  to  the  collector,  without  notice,  twelye  regu- 
lar assessments  in  each  calendar  year  and  that  any  member 
failing  to  pay  any  regular  assessment  at  the  time  prescribed 
therein  shall  stand  suspended  from  the  order  and  all  benefits 
therefrom,  a  member  who  has  defaulted  in  the  payment  of  as- 
sessments loses  his  righ1»  as  a  member  of  the  society,  and  the 
beneficiaries  of  the  death  benefit  certificate  cannot  thereafter 
recover  the  death  benefits  provided  for  therein. 

A  provision  in  the  rules  of  a  beneficial  society  that  no  action 
at  law  or  in  equity  shall  be  brought  or  maintained  for  any 
costs  or  claims  arising  out  of  any  membership  or  benefit  fund, 
unless  such  action  is  brought  within  three  years  from  the  time 
when  such  right  of  action  accrues,  is  binding  and  the  benefi- 
ciaries of  a  death  benefit  certificate  are  not  entitled  to  recover 
the  amount  of  the  certificate  in  a  proceeding  commenced  more 
than  four  years  after  the  death  of  the  holder  thereof. 

In  a  suit  in  equity  for  the  reinstatement  and  revival  of  a 
death  benefit  certificate  in  a  beneficial  society,  it  appeared 
that  the  rules  of  the  society  provided  that  monthly  payments 
should  be  made  upon  certain  dates  by  the  holder,  and  that  no 
action  at  law  or  in  equity  should  be  brought  for  claims  arising 
out  of  any  membership  or  benefit  fund,  unless  brought  within 
three  years  from  the  time  that  such  right  of  action  should  ac- 
crue. It  further  appeared  that  plaintiffs'  father  had  been  a 
holder  of  a  certificate  but  had  left  his  home  more  than  seven- 
teen years  before  the  filing  of  the  bill  and  that  he  had  ceased 
to  pay  dues  immediately  after  his  departure;  that  thereafter 
his  dues  had  been  paid  by  his  wife,  who  after  seven  years  had 
taken  out  letters  of  administration  upon  his  estate ;  that  the 
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fund  was  paid  to  her  as  beneficiary,  upon  filing  a  bond  for  thA 
return  thereof  in  case  it  should  be  found  that  plaintiffs'  father 
was  alive  and  that  thereafter  no  assessments  were  paid  on  the 
certificate;  that  after  the  death  of  the  wife,  plaintiffs'  father 
had  been  found  alire  and  that  judgment  had  been  entered  on 
the  bond  given  by  the  wife;  that  plaintiffs'  father  had  di^ 
more  than  four  years  before  the  filing  of  the  bill,  and  that  if 
the  certificate  could  be  rerived,  plaintiffs  would  be  the  ben^- 
ciaries  under  the  rules  of  the  society.  The  lower  court  de- 
cided that  the  membership  of  plaintiffs'  father  had  been  for- 
feited by  nonpayment  of  dues  after  his  supposed  death  and 
that  plaintiffs'  right  to  bring  the  suit  was  barred  by  the  limi- 
tation of  three  years  contained  in  the  by-laws,  and  dismissed 
the  bilL  Held,  no  error.  Moemey  ▼•  tayvMBe  0««meil  of  R. 
A^468. 

BINDING  INSTBUCTIONS. 

1.  CantracU — Conatruction — Evidence — Parol  evidence  nde, 
OmIUv  ▼.  Mmmkmjf  868. 

2.  Negligence  —  Sailroade — Brakeman  —  "PoUng"  cars  — 
Safe  initrumentaliiy  —  Contributory  negligence.  OoM—  ▼• 
MoaoagakoU  By.  O^^  483. 

3.  Negligence — Street  railwaye — Colliiion  between  car  and 
wagon — Diagonal  coUieion — Failure  to  look  and  listen  im- 
mediately before  entering  upon  tracks — Contributory  negli- 
gence.   Bame  ▼•  Ftttalbmrgk  Bys,  Oik,  427. 

4.  Point  for  binding  instructions — Practice,  C.  P. — Judg- 
ment n.  0.  v.— Act  of  April  22,  1906,  P.  L.  286— Motion  for 
new  trial.    Hamlek  ▼•  Leador,  372. 

5.  Beal  property — Judgments — Bona  fide  judgment  creditor 
— Lien  of  judgment — Besulting  trust — Act  of  June  J^,  1901, 
P.  L.  425  —  Ejectment  —  Eemedidl  statutes  —  ConstrucUatL 
BoekMtMT  Tnui  Oo.  ▼.  WkiU,  469. 

BOABD  OF  REVISION  OF  TAXES,  see  Public  Officers. 

BONDS. 

1.  Boful  to  secure  damages — Evidence — Witnesses — Experts 
— Water  companies — Eminent  domain.  Bwrkkavd  ▼•  Bmba. 
Watwp  0«^  869. 

2.  Breach  of  condition — Becovery — Corporaiions — Beceivers 
— Beceiver's  sale — Besale.  0«m*  ▼•  DomUedUy-HUl  BIm.  Ccb, 
236. 
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BOEOUGHS. 

1.  Borough  atreei — UnauihorUed  enky — Damagu — Oonclu' 
sivenesB  of  verdict — Appeah — Trespass — Real  property — Rail- 
roads.   Martia  ▼•  Boro.  •£  W.  IdWrtj,  500. 

2.  Coniraets  for  Ughtinff — Equiif — Itiiunciion — Corpora' 
Hons — Oas  companies.  VUhnu  H.  CNm  €•.  ▼•  B,  4t  B.  Ma- 
•a4amia«4  Boad  Co^  458. 

8.  Contracts  with  boroughs — Water  rates-^Reasonahle  rates 
^Equity— Act  of  April  £9, 187^,  P.  L.  73,  Beciion  8lt-OorpO' 
raiions — Water  companies.  Tmrtl*  Or*«k  Boro,  ▼•  Pemma. 
WaUv  0«^  415. 

4.  Corporations-^Water  companies — Right  to  purchase  plant 
of  water  company — Sale  of  property  of  water  company — 
Bquiiy — InjuncHonrr-J^ct  of  April  189, 187\,  Section  S\,  Clause 
7,  P.  L.  78.    MoaMMS  Boro.  ▼•  Mom— ■•»  Wator  Co.,  5di 

6.  Dangerous  sidewalks — Barbed  wire  fence — Infants — (7on- 
tributory  negligence — Case  for  jury — Negligence.  MalUgam 
▼•  Homostoad  Barn.,  861. 

6.  Oas  companies — Contracts — Rights  of  strangers — Remedy 
at  law — Equity — Equity  jurisdiction.  Olaaflald  Bora,  ▼• 
Xfn.  X..  *  H.  Oo^  348. 

7.  Municipalities — Streets  and  alleys — Plan  of  lots — Adop-^ 
•ifofi  of  streets — Vacations-Obstruction — Lot  owners — Equity 

^■^Injunction — Rehearing.    Boll  ▼•  FlttoVmrKb  Stool  Co.,  83. 

8.  Road  law — Change  of  grade — Abutting  lot  owners — Meas' 
ure  of  damages^Evidence.    Ebborto  ▼•  Edcowood  Boro^  595. 

9.  Roads  and  streets-— Change  of  grade — Injury  to  leasehold 
T-Damages — Amendment  to  statement — Agreement  of  counsel 
.'^hose  in  action — As^gnment — Verdict — Remittitur — Wit" 

nesses — Competency-— Evidence.     Oooas  ▼•  MoBooj  lUoto 
Boro^  840. 

■  '  ■  *, 
BBQEEBS, 

1.  Stock  brokers— 'Purchase  of  stock  on  marginf^Eypothe- 
cation  by  broker — Conversion. 

In  an  action  by  a  stock  broker  to  Teooyer  the  balance  due 
upon  the  purchase  price  of  certain  stocks  purchased  for  the 
defendant,  it  appeared  that  the  defendant  had  giyen  an  order 
to  the  plaintiffs  for  the  purchase  of  500  shares  of  stock,  which 
was  aocordingly  done;  that  he  had  paid  part  of  the  purchase 
price  to  the  plaintiffs  and  th^  carried  the  shares  as  security 
for  the  remainder  of  the  purchase  price;  that  within  a  few 
days  after  the  stock  was  purchased  the  plaintiffs  hypothecated 
the  shares  along  with  other  collateral  belonging  to  them  as 
security  for  loans  in  excess  of  the  amount  due  from  the  de* 
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fendaai;  ibmt  Inker  th«  pluintife  zeceived'  tekgnaM  demand- 
iug  ike  pvedeetioa  of  the  shaieB  in  qoeetion  and  thet  the  stock 
was  redeemed  and  theplaiiitijS  piesented  it  t9  defeodant's 
acent,  denwmding  the  lemaiader  of  the  pHidune  prioe,  and 
this  Bot  being  fortheoming  the  stock  was  nUined;  that  later 
the  shares  of  stock  pledged  with  the  plaintii  were  sold  for  a 
large  loss.  HM,  that  the  plaintiff  was  not  entitled  to  leoover. 
▼•  miellty  T.  *  T.  Ce^  591. 


BBIDOES. 

1.  Bridge  accid$fU^Di$regard  of  ""mUw"  ardsr^-Camiribu' 
iory  negligence — ImpU^  invUee—Dutp  of  reaeonoble  core — 
C€8e  for  jury — Negligence — Railroads,  B—d  ▼•  FittsH  C*p  C. 
4t  St.  X..  Br.  Co.,  5dS. 

2.  Negligence — MunicipalUiee — Evidence — Harmises  error — 
Infant — Parent — Coniribuiory  negligence.  Qvlam  ^  Mtta- 
targk,  621. 

BUILDINO  GONTBAOTS,  see  Contracts. 

BUILDING  RESTRICTIONS. 

1.  EqtiUu — Injunetian^-^Real  property — Covenanie  running 
leUhland.    XeClealEey  ▼.  Xlvk,  819. 

OEliETEBIES. 

1.  Exemption-^Award  of  jury — Scire  fadae — Partiee^De- 
feneee— Jurisdiction — Affidavit  of  defenses-Municipal  elaims 
— Claim  for  grading,  curbing  and  paving  road.  Oaniek  ▼• 
GaMHat288. 

CHARTERS. 

1.  Corporations — Corporation  of  the  first  clau — Purpose 
Legal  status  of  applicants.    OhMrem'naimn*  Aamm^  547. 


CITIES  OP  THE  SECOND  CLASS. 

1.  CoUector  of  delinquent  taxes-^^-Ordinancee  —  Nonsuit  — 
Ad  of  June  90, 1901,  P.  L.  586--Act  of  Mag  8, 1909,  P.  L.  477. 
ITnder  the  provisions  of  the  Act  of  June  20, 1901,  P.  L.  586, 
pTOTiding  that  the  collector  of  delinquent  taxes  in  cities  of  ihe 
second  class  shall  be  the  head  of  the  department  of  ddinquent 
taxes  and  that  ^^e  head  of  this  department  shall  reeeive  such 
compensation,  either  by  stated  salary  or  by  fees,  as  msy  be 
fixed  by  councils''  and  the  proyisi<mB  of  the  Act  of  Hay  8, 
1909,  P.  L.  477,  proyiding  that  the  collector  of  delinquent  taxes 
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in  8uoh  eities  ^shall  receive  such  oompensation,  eiiher  by  a 
stated  salaiy  or  1^  fees,  as  may  be  fixed  1^  councils"  the  coun- 
eik  of  the  City  of  Pittsburgh  have  power  to  fix  the  compensa- 
tion of  the  collector  of  delinquent  taxes  by  a  percentage  of  the 
penalty  iBEqx>sed  i^wn  delinquent  taiqMiyers. 

In  an  action  by  the  City  of  Pittsburgh  against  the  collector 
of  delinquent  taxes  to  recover  obtain  moneys  alleged  to  have 
been  illegally  retained  by  him,  it  appeared  by  the  evidence  that 
the  amount  so  retained  by  the  defendant  was  the  correct 
amount  of  his  fees  or  comp^isation  for  the  collection  of  taxes 
based  upon  the  percentage  of  a  penalty  imposed  upon  delin- 
quents as  fixed  1^  proper  ordinances  of  the  city.  Held,  that  a 
nonsuit  was  properly  entered.    FIttslbmrgk  ▼•  Oremet,  452. 

2.  MunictpdUtiea — Highway — Road  law — Widening  streei — 
Locaiian  of  $iroei — OfdinancM^Act  of  March  19, 190$,  P.  L. 
$5 — Equity — Injunction.    M«i€eek  ▼•  FIttsVwgkt  578^ 

CITIES  OF  THE  THIRD  CLASS. 

1.  Taxation — Asaeasment — Board  of  revision  of  taxes — dtp 
MMoeiora^  Batio  of  vdlt^ — EquaUanng  of  aseeeementB — LegiU 
remsd§h-Equiiy.    BeM  ▼.  XsU»  189. 


CITT  ASSESSORS,  see  Public  Officers. 

CODICILS. 

1.  With — Voidgifte — Conttruetion — Intention — Intestacy — 
Act  of  April  26, 1856,  P.  L.  328.    Amdrnwrnmrn^e  Sstate,  84. 

COLLATERAL  SECURITY. 

1.  Pledge  of  securities  as  coUaterat — Bight  to  seU  pledge — 
Stock  cerHjieaiee  —  Contracts  —  Promissory  notes  —  Pledges. 
eelesUl  Tnui  Co.  ▼•  OMtnd  Tnui  Co^  268. 

CONFLICT  OF  LAWS. 

1.  Torts — Case  for  jury-^Negligence^^Master  and  servant — 
Master^s  duty  to  warn  servant  of  danger— Duty  to  provide  safe 
place  to  work,    dark  ▼•  Beat  Mfig,  Oe^  858. 


CONSTITUTIONAL  LAW. 

1.  ConMiuti»n  of  Pennsylvania,  Article  III,  Section  5— 
Ad  of  June  4, 1901,  P.  L.  86^—Act  of  March  19,  1908,  P.  L. 

Section  5  of  the  Act  of  June  5, 1901,  P.  L.  864^  as  amended 
by  the  Act  of  Mardi  19,  1908,  P.  L.  41,  providing  in  effect 
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that  places  of  burial  not  uaed  or  hdd  for  priTate  or  corporate 
profit  shall  not  be  subject  to  tax  or  municipal  daims,  except 
for  the  recurbing,  repaying  or  repairing  of  the  footwalks  in 
front  thereof y  is  germane  to  the  principal  purpose  of  the  act 
and  does  not  violate  Article  m,  Section  8,  of  the  Oonstitutioa 
as  containing  subject  matter  not  suiBcientlj  expressed  in  tks 
title.    OarHek  ▼.  €aaeTim»  288. 

8.  CanaHiuiian  of  Penn$yhania,  Article  V,  Section  i97— 
Trial  without  a  jurf — Written  agreement* 

Where  a  party  to  litigation  has  filed  a  written  petition,  praj- 
ing  that  he  be  allowed  to  unite  in  a  proceeding  before  an 
auditor,  appointed  to  ascertain  certain  damages  alleged  to 
have  been  sustained  by  him,  he  cannot  afterwards  repudiate 
the  conclusion  reached  by  the  auditor  and  the  court,  on  the 
ground  that  there  had  been  no  agreement  filed  to  dispense  with 
a  jury  trial  within  the  meaning  of  Article  V,  Section  27,  of  the 
Constitution.  The  purpose  of  requiring  the  filing  of  a  written 
agreement  is  that  the  actual  consent  of  the  parties  to  the  liti- 
gation may  be  made  a  matter  of  record,  so  that  there  may  be 
no  subsequent  denial  1^  either  to  the  disappointment .  of  the 
other.  Where  the  record  shows  such  consent,  no  formal  agree- 
ment is  necessary.    FIttslbmrgk's  Petitiom,  892. 

8.  Courts — Municipal  Court  of  Philadelphia  Co%ini^ — Act  of 
July  1»,  191S,  P.  L.  711. 

The  Constitution  of  Pennsylvania  in  express  language  gave 
the  legislature  power  to  create  from  time  to  time  courts  other 
than  those  enumerated  in  the  organic  law,  and  this  power, 
having  been  expressly  conferred  in  the  first  section  of  the 
judiciary  article,  nothing  contained  in  the  subsequent  sections 
of  the  article  dealing  with  the  organization,  jurisdicton  and 
powers  of  courts  is  sufficient  to  deprive  the  legislative  branch 
of  government  of  the  power  to  create  courts  of  a  different 
class  or  grade  from  those  expressly  enumerated. 

Under  the  earlier  constitutions  the  Supreme  Court  consist- 
ently held  the  view  that  the  legislature  had  power  to  diveit 
the  courts  enumerated  in  the  Constitution  of  sonoe  of  their 
jurisdiction,  and  vest  it  in  courts  from  time  to  time  estab- 
lished, or  to  vest  a  limited  concurrent  jurisdiction  in  courts 
thus  created.  Nothing  contained  in  the  present  Constitutioii 
requires  a  departure  from  the  settled  rule  of  oonstroctioii 
under  the  earlier  cases. 

Section  26,  of  Article  V,  of  the  Constitution,  vAddi  pro- 
vides: ^'AU  laws  relating  to  courts  Ahall  be  gmeral,  and  of 
uniform  operation,  and  the  organization,  jurisdiction  and 
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powers  of  all  courts  of  the  same  class  or  grade,  so  far  as  regu- 
lated by  law,  and  the  force  and  effect  of  the  process  and  judg- 
ments of  such  courts,  shall  be  uniform/'  requires  uniformity 
only  as  to  courts  of  the  same  class  or  grade,  and  where  a  new 
court  is  established,  which  differs  essentially  in  its  jurisdiction 
or  powers  from  other  courts,  it  is  a  court  of  a  different  class 
or  grade,  and  the  requirement  of  uniformity  with  other  courts 
is  not  operative. 

Under  the  Constitution  of  Pennsylyania  the  legislature  has 
power  to  create  a  court  for  Allegheny  County  and  another 
court  of  a  different  class  or  grade  for  Philadelphia  County 
according  to  their  respective  needs. 

If  a  court  is  lawfully  created  and  has  a  legal  existence  for 
its  primary  purposes,  the  public  authorities  cannot  be  enjoined 
from  providing  suitable  accommodations  on  the  ground  that 
some  provisions  of  the  act  may  contain  doubtful  grants  of 
power. 

By  the  Act  of  July  12,  1918,  P.  L.  711,  the  legislature  of 
Pennsylvania  created  a  mimicipal  court  for  the  county  of 
Philadelphia,  giving  it  powers  and  jurisdiction  different  from 
the  Courts  of  Common  Pleas,  although  in  part  concurrent 
therewith,  and  different  from  the  county  court  of  Allegheny 
County.  Upon  a  bill  in  equity  filed  by  a  taxpayer  to  restrain 
the  county  conmiissioners  from  paying  money  of  the  county  in 
making  provision  for  the  holding  of  such  court,  the  lower  court 
sustained  the  constitutionality  of  the  act  and  dismissed  the 
bilL    Held,  no  error.    Qerlmob  t«  Moore,  603. 

4.  Municipal  corporations — Bestriciions  on  municipal  tn- 
dehtedness — Municipal  contracts — Illegal  contracts  —  Archi' 
tects — Recovery  for  service.  Saver  ▼•  Sebool  Dist»  of  He- 
Keee  A#eMa,  2V4* 


CONTINUANCES. 

1.  Trials — Prejudicial  evidence — Negligence -^Insurance — 
Motion  to  withdraw  juror.    Curraa  ▼•  Xiorek*  247. 

CONTRACTS. 

1.  Action  on  a  contract  by  a  person  not  a  party — Exceptions 
to  rule — Demurrer, 

The  rule  of  the  common  law  that  no  one  can  maintain  an 
action  in  his  own  name,  upon  a  contract  to  which  he  was  not 
a  party,  is  subject  to  several  exceptions  which  in  Pennsylvania 
are  as  well  settled  as  the  rule  itself.  These  exceptions  include 
contracts  where  one  person  agrees  with  another  to  pay  money 
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to  a  third,  or  to  deliver  some  TaluaUe  thing,  and  audi  third 
party  is  the  only  one  interested  in  the  payment  or  the  deliyeiy ; 
or  where  the  promise  to  pay  the  debt  of  a  third  person  rests 
npon  the  fact  that  mon^  or  property  is  placed  in  the  hands 
of  the  promissor  for  that  purpose,  or  where  one  buys  out  the 
uUxk  of  a  tradesman  and  imdertakes  to  take  the  place,  fill  the 
contracts  and  pay  the  debts  of  the  vender.  But  whoi  the 
promise  is  made  to,  and  in  relief  of  one  to  whom  the  promise 
is  made,  upon  a  consideration  moving  from  him,  no  particular 
fund  or  means  of  payment  being  placed  in  the  hands  of  the 
promissor  out  of  which  the  payment  is  to  be  made,  there  is  no 
trust  arising  in  the  promissor  and  no  title  passing  to  the 
third  person,  and  the  n^^t  of  action  is  in  the  original  debtor 
alone. 

In  an  action  of  assunqwit  it  appeared  that  the  allegation 
upon  which  the  plaintiff  sought  to  recover  was  that  the  defoid- 
ants,  for  a  consideration  passing  to  them  from  the  estate  of  a 
decedent,  promised  to  pay  all  the  indebtedness  of  a  firm  in 
which  the  said  estate  had  an  interest  and  for  the  indebtedness 
of  which  it  was  liable.  Attached  to  the  statement  of  claim  was 
a  copy  of  a  note  of  the  said  firm  payable  to  the  order  of  the 
plaintiff  and  the  averment  of  the  plaintiff  was  ihat  as  it  was 
an  obligation  upon  which  the  estate  of  the  decedent  was  liable 
the  defendants  assumed  its  payment.  There  was  no  averment 
in  the  statement  of  claim  that  any  assets  had  been  placed  in 
the  hands  of  the  defendants  for  the  purpose  of  paying  the 
indebtedness  of  the  firm.  Held,  that  the  demurrer  to  the 
statement  was  properly  sustained.    Wwmmmmj  ▼•  Kevatea,  5i3. 

2.  Building  coniracta — Arbiiraiion  elatise — Architect  a$  ar- 
bitrator— Matters  affecting  architects  ihem$elve9—Que9ti4nu 
for  the  jurf — Evidence. 

The  parties  to  a  building  or  construction  contract  may  le- 
gally provide  therein  that  disputes  arising  out  of  the  contract 
shall  be  submitted  for  decision  to  the  architect  or  engineer  and 
that  his  conclusion  or  judgment  shall  be  a  final  adjudication 
of  the  questions  submitted. 

Arbitration  clauses  in  building  contracts,  however,  refer  to 
questions  arising  between  the  contractors  and  owners  and  not 
to  questions  that  concern  the  i)erformance  of  duties  faj  tlie 
architects  themselves.  If  questions  arise  between  the  c<»- 
tracting  parties  not  included  in  the  arbitration  dauses,  or  if 
the  questions  raised  relate  to  failure  or  derdictiim  in  the 
performahce  of  duties  by  the  architects  themselves^  the  right 
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to  have  these  matters  passed  upon  by  a  jury  cannot  be  denied 
upon  the  grroimd  of  failure  to  arbitrate. 

In  an  action  by  a  contractor  against  an  owner  upon  a  build- 
ing contract,  it  appeared  that  the  contract  contained  an  em- 
bracing arbitration  clause  whereby  practically  all  disputes 
were  to  be  referred  to  the  Architects.  The  plaintiff  made  out 
a  prima  facie  case  for  recoTery  which  was  met  in  part  by  the 
defendant's  introducing  an  award  of  the  architects  under  the 
arbitration  clause  charging  the  plaintiff  with  delay  in  oomple- 
tion  of  the  woric  in  the  sum  of  $12,000.  The  court  below  ad- 
mitted the  award  of  the  architects  in  evidence  and  excluded 
an  offer  by  plaintiff  to  show  that  the  delay  in  oompleting  the 
building  was  chargeable  chiefly  to  the  delay  of  the  architects 
in  furnishing  certain  necessary  detailed  drawings.  Held,  (1) 
that  the  award  of  the  architects  was  properly  admitted  in  evi- 
dence, and  (2)  that  the  court  committed  error  in  excluding 
the  plaintiff's  offer  to  show  that  the  delay  was  the  fault  of  the 
architects.    Rellly  ▼.  Bodef  UtolMa  Ooac  528. 

8.  Building  corUracU  —  Defect  in  soU — Becanetruetion — 
Plane  and  epecificationa-^Archiiects — BesponeibiUiy  of  archi- 
ieeU — Conetruction  of  contract — Intention, 

Where  the  soil  upon  which  a  structure  is  being  erected  under 
a  building  contract  is  insufficient  to  support  the  building,  and 
it  is  impossible  to  erect  a  substantial  building  there  on  the 
foundation  supported  by  the  footings  provided  in  the  drawings, 
the  rule  of  impossibility  of  complelaon,  for  which  the  contrac- 
tor is  not  responsible,  is  applicable. 

Murphy  v.  National  Bank,  184  Pa.  208,  followed. 

Where  the  agreement  between  the  parties  to  a  building  con- 
tract does  not  provide  simply  that  the  contractor  shall  furnish 
certain  materials  and  do  certain  work  in  the  construction  of 
the  building  upon  a  certain  lot  of  ground,  in  accordance  with 
definite  plans  of  construction,  but  gives  to  the  architect  em- 
ployed by  the  owner  to  prepare  the  plans  and  specifications 
and  to  supervise  the  construction  plenary  power  and  control 
over  the  contractor,  the  architect's  judgment  being  final  as  to 
the  quality  and  quantity  of  the  material  and  work  authorized, 
the  meaning  of  the  plans  and  specifications  and  their  suffi* 
ciency  for  the  erection  of  the  building  and  his  authority  com- 
plete to  mdce  any  changes  in  the  work  he  deemed  desirable  and 
to  diange  the  plans  and  specifications  at  his  pleasure,  the  con- 
tractor being  compelled  to  submit  and  erect  the  building  ac- 
cordingly, with  the  provision  that  the  owner  could  discharge 
the  contractor  if  be  failed  to  comply  with  the  architect's  orders. 
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the  rule  of  absolute  liability  of  the  contractor  for  defectiTe 
plans  and  specifications  and  insufficiency  of  the  soil  to  sup- 
port the  building  is  not  applicable. 

Where  in  such  a  case  the  specifications  clearly  conten^)late 
that  the  soil  tests  should  be  made  by  the  architect  and  for  the 
purpose  to  enable  him  to  determine  the  sufficiency  of  the  soil 
to  sustain  the  building  on  the  foundations  with  the  footings 
required  by  the  specifications  and  drawings,  and  the  contractor 
was  without  authority  to  make  such  tests,  or  to  make  changes 
in  the  width  or  depth  of  the  footings  to  insure  a  proper  founda- 
tion, it  is  the  duty  of  the  architect  to  make  the  proper  soil 
tests,  and  the  responsibility  for  failure  for  the  performance  of 
this  duty  is  chargeable  to  him  and  not  to  the  ccmtractor. 

In  such  case  a  provision  in  the  specifications  that  the  con- 
tractor should  examine  the  plans  and  specifications  before 
signing  the  contract,  and  that  anything  to  whidi  he  should 
not  object,  he  would  guarantee  as  being^  approved  by  him,  is 
not  to  be  construed  as  an  approval  of  the  character  of  the  soil 
upon  which  the  building  was  to  be  constructed. 

In  an  action  by  a  contractor  to  recover  the  cost  of  tearing 
down  and  rebtiilding  a  wall  which  was  part  of  a  hospital  build- 
ing in  the  course  of  construction  1^  the  contractor,  a  verdict 
for  the  plaintiff  was  sustained  where  it  appeared  that  the  wall 
fell  because  the  soil  on  the  defendant's  lot  when  excavated  to 
the  width  and  depth  required  1^  the  contract  was  not  suffi- 
cient to  sustain  the  building  to  be  placed  upon  it ;  that  by  the 
terms  of  the  contract  the  work  and  materials  were  to  be  fur- 
nished under  the  supervision  of  the  architect,  who  would 
change  the  plans  and  specifications  at  his  discretion  and  re- 
qxure  the  contractor  to  make  whatever  alterations  should  be 
necessary  to  conform  to  such  changes;  that  the  soil  tests  were 
to  be  made  by  the  architect  and  that  the  contractor  had  no 
authority  to  make  them  or  to  make  any  change  in  the  con- 
struction without  the  express  direction  of  the  architect;  that 
the  architect  after  making  certain  soil  tests  had  considered 
the  soil  sufficient  to  support  the  wall  and  had  refused  to  allow 
any  changes  to  be  made  while  it  was  being  erected,  although 
notified  by  the  contractor  that  the  footing  course  should  be 
widened. 

Filbert  v.  Philadelphia,  181  Pa.  530,  and  cognate  cases  fol- 
lowed. Miller  *  Soma  Oo.  ▼•  HoaeopatlUe  M.  *  fl.  Hoapttal, 
502. 

4.  Consiruciion — AsaignmenU — EquUdbh  aasignmenU^De- 
cedents'  eetaiea — Distribution, 
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While  no  particular  words  or  form  of  instrument  are  neces- 
sary to  constitute  a  Talid  assignment^  appropriate  words  which 
in  themsedres  are  uneqtdvocally  expressive  of  an  intention  to 
transfer  property  are  of  such  common  usage,  that  when  these 
are  not  employed  in  a  transaction  alleged  to  be  an  assignment, 
the  inference  may  be  drawn  that  they  were  not  employed  be- 
cause not  expressiye  of  the  intention  of  the  parties. 

The  idea  of  assignment  is  essentially  that  of  the  transfer  of 
property  in  which  the  assignee  parts  with  the  whole  property 
in  the  thing  assigned.  An  agreement  under  which  the  sup- 
posed assignor  retains  auy  control  over  the  fund,  authority  to 
collect,  or  power  of  revocation,  does  not  constitute  an  equitable 
assignment.  The  transfer  must  be  of  such  a  character  that 
the  holder  of  the  fund  can  safely  pay  and  is  compellable  to  do 
so,  though  forbidden  by  the  assignor. 

The  distributees  under  a  will  empowered  and  directed  the 
executors  and  trustees  thereunder  to  pay  out  of  the  income  of 
the  estate  belonging  to  the  distributees  an  annual  sum  of 
$8,000  to  an  uncle,  deducting  the  same  in  equal  proportions 
from  the  income  of  their  respective  shares,  nad  reserved  the 
right  of  revocation  by  unanimous  agreement  of  said  distribu- 
tees and  without  the  consent  of  the  uncle.  Upon  the  filing  of 
the  account  the  Orphans'  Court  decreed  that  distribution  be 
suspended  until  after  the  death  of  the  uncle,  on  the  ground 
that  the  direction  to  the  executors  and  trustees  amounted  to 
an  equitable  assignment  to  the  uncle.  Held,  error.  Wo«d*a 
Satate,  211. 

5.  Conairuciionr-^Evidence — Parol  evidence  rule — Binding 
iniirucHone. 

The  plain  terms  of  a  written  contract  cannot  be  varied  by 
?  -'  oral  evidence,  where  there  is  no  offer  to  prove  that  there  has 
been  any  fraud,  accident  or  mistake  in  the  execution  of  the 
agreement.  The  meaning  of  the  imrties  to  the  agreement  is 
conclusively  presumed  to  have  been  set  forth  in  its  written 
words,  and,  in  the  absence  of  ambiguity,  it  is  for  the  court  to 
construe  it.^^ 

Where  plaintiff  end  defendant  signed  an  agreement  on  the 
letter  head  of  a  corporation  and  there  is  nothing  on  the  face 
of  such  agreement  to  indicate  that  the  defendant  did  not  in- 
tend to  be  personally  bound,  the  court  does  not  err  in  refusing 
an  offer  to  show  that  the  defendant  had  executed  the  contract 
as  the  representative  of  the  corporation  and  that  this  fact  was 
known  to  the  plaintiff  at  the  time  the  contract  was  executed. 
Crelier  ▼•  Maekey,  868. 
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6.  Contracts  for  lighting — Equity — Injunction  ^^Corporor 
i%on$ — Oas  companiea — Boroughs.  Mtwtu  V.  ChM  €o»  v.  B.  4k 
m.  MMiainwrfmdl  Mmnd  0#h  458. 

7.  Contracts  for  the  sale  of  land—Fraud-^Beseiesion — As^ 
sumpsit — Recoverp  of  purchase  price  paid— Damages — InUresL 

In  an  action  of  assnmpeit  to  recover  a  sum  paid  hj  plaintiff 
on  acconnt  of  the  purchase  price  of  land  with  certain  damages, 
it  appeared  that  defendants  had  agreed  to  sell  to  plaintiff  a 
certain  piece  of  land  with  the  improTements  thereon  for 
$8,750,  of  which  $1,000  was  to  he  paid  in  cash  and  tiie  halance 
in  two  years  with  interest;  before  the  execution  of  die  agree- 
ment defendants  had  i)ointed  out  to  plaintiff  the  ground  and 
die  location  of  the  lines  of  the  real  estate;  diat  the  plaintiff 
after  entering  into  possession  Tacated  the  premises,  claiming 
that  the  lines  had  been  misrepresented  and  that  certain  build- 
ings and  improvements  idiich  had  been  pointed  out  as  belong- 
ing to  the  property  were  not  situated  upon  the  ground  pur- 
chased. Plaintiff  sought  to  recover  the  amount  paid  on  ac- 
count of  the  purchase  price  and  also  certain  sums  paid  for 
interest,  repairs,  taxes,  insurance  and  the  cost  of  removal 
Defendants  denied  that  they  had  misrepresented  die  lines  to 
die  plaintiff.  The  court  admitted  evidence  to  show  die  cost  of 
removing  plaintiff's  goods  from  the  premises,  to  show  the 
amount  paid  by  plaintiff  for  the  repair  of  a  roof,  and  excluded 
evidence  of  a  bond  or  indemnity  prepared  by  defendants  but 
never  delivered  to  indemnify  plaintiffs  against  loss  if  the  lines 
should  not  correspond  to  the  lines  i)ointed  out,  and  refused  a 
claim  for  refund  of  interest  paid  on  balance  of  purdiase  money. 
The  court  submitted  the  case  to  the  jury,  and  charged  that 
amounts  expended  for  repairs  and  improvements  to  die  prop- 
erty might  be  included  should  they  find  for  the  plaintil^  and 
that  interest  upon  advance  purchase  money  could  be  veoovered 
only  from  the  day  that  the  plaintiff  gave  up  posseesion  xd  the 
property.  The  jury  found  a  verdict  for  plaintiff  upon  which 
judgment  was  entered.    Held,  no  error. 

In  such  a  case  the  defendant  is  not  entitled  to  a  nodaction 
of  the  verdict  for  the  use  of  the  prq;>erty,  where  no  evidence 
was  offered  to  show  what  such  uae  was  wordi,  particidariy 
wh^re  the  interest  upon  the  whole  porohase  money  which  de- 
fendant was  i>ermitted  to  retain  fairly  balanoed  dw  rental 
value.    Oldo  VaL  Trmat  Go.  ▼•  AlUsMt  20L 

8.  Contracts  with  horoughs-— Water  rates— BemsonsAU^rates 
'-^quitp—Act  of  AprU  JBP,  1S74,  P.  L.  78,  Bection  SJh-Oorpo- 
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ratiant — Water  companies.    Tmrtlo  Cr*«k  B«i«.  r*  Fmuuu 
WmUT  0«H  416. 

9.  Defeneee — Set-off—Evidence — Ree  adjudicata. 

The  true  test  for  ascertaining  whether  a  final  determination 
in  a  former  action  is  a  bar,  or  not,  to  a  subsequent  action,  is 
whether  the  eridence  to  support  both  is  the  same. 

The  rule  that  what  has  once  been  judicially  determined  ^hall 
not  again  be  made  the  subject  of  litigation,  extends  to  eveiy 
question  in  the  proceeding  that  was  legally  cognizable. 

In  an  action  of  assumpsit  to  recover  on  a  bode  account  for 
goods  sold  and  deHvered,  the  defendant  will  not  be  permitted 
to  set  up  by  way  of  set-off  a  claim  for  certain  discounts  alleged 
to  have  accrued  under  a  prior  contract  between  the  parties, 
where  it  appears  that  the  subject  matter  of  the  claim  advanced 
fay  way  of  set-off  had  been  passed  upon  adversdy  to  die  de- 
fendants' contention  by  arbitrators,  to  whom  the  same  ques- 
tion  had  been  submitted,  in  a  previous  proceeding  brought  by 
the  present  defendants  against  the  plaintiff,  under  an  agree- 
ment that  such  award  should  be  finaL  Kenuit  Iimbp  Co.  ▼• 
Xl]l,448. 

10.  Divieible  and  entire  contracts — Construction — Part  per* 
formance — Affidavit  of  defense— Rule  for  judgment. 

Whether  a  contract  is  divisible  or  entire  depends  upon  the 
intention  of  parties,  to  be  collected  primarily  from  the  words 
employed.  Although  die  terms  of  the  contract  may  afford  a 
rule  for  an  apportionment  of  the  consideration,  yet  if  there  be 
a  special  agreement  to  take  the  whole  or  nothing,  or  if  the  evi- 
dence shows  that  such  was  the  purpose  of  the  parties,  the  con- 
tract will  be  construed  to  be  entire.  A  stipulation  that  the 
price  shall  be  paid  by  instalments  as  the  goods  are  delivered 
or  tike  work  proceeds,  will  not  render  a  contract  for  an  entire 
thing  divisible,  and  if  the  contractor  fails  to  do  all  he  will  be 
precluded  from  recovering  what  remains  unpaid. 

In  an  action  of  assumpsit  to  recover  for  coke  sold  and  de- 
liveredy  defendant  filed  an  affidavit  of  defense,  alleging  that 
1^  a  written  contract  previously  entered  into  between  the 
parties,  plaintiff  had  agreed  to  deliver  to  defendants  all  the 
coke  to  be  produced  by  them  during  a  period  of  six  months; 
that  shortly  after  the  beginning  of  this  period,  at  plaintiff's 
request,  defendants  had  released  them  from  the  contract  upon 
a  further  agreement  by  plaintiff  to  furnish  defendants  such 
ooke  as  was  necessary  for  diem  to  have  to  fill  contracts  entered 
into  by  them  during  the  i>eriod  in  question,  whidi  was  dien 
and  there  ^Mcified  as  3,680  tons  during  the  month  of  July,  and 
yoL.  ooxun — 41 
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2424  tons  for  the  mcmths  of  Au^nist,  September,  October, 
Noyember  and  December,  at  prices  specified;  tiiat  plaintifi 
had  delivered  during  July  844V^  tons  less  than  the  amount 
called  for,  and  had  failed  to  deliver  any  coke  whatever  during 
the  month  of  September.  It  appeared  that  suit  was  brou^^t 
September  19th,  to  recover  for  coke  delivered  during  July. 
Held,  that  the  contract  if  as  set  forth  in  the  affidavit,  was  en- 
tire; and  that  there  could  be  no  recovery  by  plaintilT  for  par- 
tial performance.  The  judgment  of  the  court  below  for  want 
of  a  sufficient  affidavit  of  defense  was  reversed.  TrmAnmrnn 
€Mim  Go.  ▼•  lf«l«aiii  818. 

11.  EtUire  caniracU—Part  perfortnance^Breach — Measure 
of  damages. 

Where  a  party  has  pardy  performed  an  entire  contract  and 
is  prevented  from  completing  performance  by  the  act  of  the 
other  party  or  by  the  law,  he  may  recover  in  an  action  on  the 
contract,  and  the  measure  of  his  damages  is  the  contract  price 
less  the  cost  of  completing  the  work.  Mmmmr  ▼.  Seko«l  IHst. 
•f  MoXms  B— fcs,  294. 

12.  Ovaranfy — Suretyship— Payment  of  whole  debt  hjf  one 
cosuretu — Compulsory  payments — Contribution — Equity — Par* 
Hes. 

Where  one  of  several  parties  who  is  liable  upon  a  conmion 
obligation  discharges  that  obligation  for  the  benefit  of  all,  the 
one  who  makes  the  payment  is  entitled  to  recover  from  each 
of  his  cosureties  his  proportionate  share  of  the  common  burden. 

A  payment  is  compulsory  where  there  is  a  clear  legal  duty 
to  pay  which  may  be  enforced  by  judgment  and  execution. 

A  payment  is  not  necessarily  voluntaiy  because  made  before 
the  maturity  of  the  debt  The  surety  is  not  bound  to  subject 
himself  to  the  risk  of  an  action  by  waiting  until  the  creditor 
has  a  cause  of  action.  He  may  consult  his  own  safety  and 
resort  to  any  measure  calculated  to  assure  him  of  it,  which 
does  not  involve  a  wanton  sacrifice  of  the  interest  of  his 
principaL 

In  a  suit  in  equity  to  compel  contribution  by  defendant  for 
his  share  of  amounts  which  it  was  alleged  plaintiff  as  cosurety 
with  defendant  had  been  conq>elled  to  pay,  it  appeared  that  a 
glass  company  had  borrowed  $750,000  from  a  bank  upcm  its 
note  for  that  amount,  and  $600,000  of  bonds  of  the  glass  com- 
pany were  given  as  collateral  security.  An  agreon^it  signed 
by  the  plaintiff's  predecessors  and  the  defendant  stoi^Judders 
of  the  glass  company,  was  made  with  the  bank,  providing  that 
if  the  glass  company  should  default  in  the  payment  of  its  note^ 
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th^  would  pay  the  same  as  if  they  had  endorsed  the  note. 
The  parties  further  deliyered  to  the  bank  stock  of  the  glass 
company  haying  a  par  yalue  of  $200,000  and  agreed  to  buy 
back  such  |tock  within  three  years  for  $100,000.  A  separate 
agreement  between  the  stockholders  stipulated  they  would  be 
liable  on  their  contract  with  the  bank  in  proportion  to  the 
amount  of  their  holdings  in  the  glass  company,  but  did  not 
fix  the  liability  of  each  of  the  signers  for  the  redemption  of 
stock.  The  glass  company  defaulted  and  plaintifTs  prede- 
cessors paid  the  amoimt  of  the  note  and  redeemed  the  stock. 
The  bill  prayed  that  defendant  be  required  to  pay  over  to  the 
plaintiff  his  proportionate  share  of  the  debt  of  the  corporation 
and  that  he  be  required  to  contribute  in  the  same  proportion 
for  the  redemption  price  of  the  stock.  The  court  granted  the 
relief  prayed  for  in  the  bilL    Held,  no  error. 

Where  in  such  case  it  appeared  that  one  of  the  signers  of  the 
agreement  between  the  stockholders  was  a  firm  in  which  cer- 
tain of  the  stockholders,  parties  to  the  surety  agreement,  were 
members  and  that  the  firm  had  paid  the  note  and  had  trans- 
ferred all  its  assets  to  plaintiff  corporation  in  which  the  mem- 
bers of  the  former  firm  were  stockholders,  the  corporation  had 
the  right  to  bring  suit  for  the  contribution.  CHtekealMiaier 
4k  Bros.  Co.  ▼•  Kaiui,  75. 

13.  Illegal  contracts — Money  loaned  under  an  ittegal  con* 
tract — Recovery. 

The  law  favors  the  continuance  of  the  marriage  relation ;  it 
does  not  favor  divorce.  Contracts  having  for  their  object  the 
procurement  of  divorce  or  facilitating  the  procurement  thereof 
are  illegal  and  money  loaned  under  such  contracts  cannot  be 
recovered. 

Where  at  the  audit  of  an  executor's  account  the  wife  of  the 
decedent  claimed  for  money  leaned  decedent  and  it  appeared 
that  the  claimant  had  made  the  loan  to  enable  the  decedent 
to  procure  a  collusive  divorce  so  that  he  might  marry  the 
claimant;  that  the  divorce  was  procured  and  the  contem- 
plated marriage  entered  into  the  court  properly  disallowed  the 
claim.    MatMot's  Estate,  876. 

14.  Insurance  policies — Construction — Intention-^Exfended 
insurance — Forfeiture — Notice — Case  for  jury. 

If  there  be  ambiguity  in  the  condition  of  a  policy  ol  insur- 
ance, those  conditions  are  to  be  taken  most  strongly  against 
the  insurer  and  in  favor  of  the  insured. 

Where  a  policy  of  insurance  is  in  the  language  of  the  in- 
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sortnoe  company  the  presumption  is  that  its  express  prori- 
sions  contain  all  the  conditions  intended  to  be  imposed. 

Cases  which  are  doubtful  on  their  facts  or  on  the  inferences 
which  may  be  drawn  from  the  facts  are  for  the  jury  and  not 
for  the  court 

In  an  action  of  assumpsit  on  a  life  insurance  poUcy  provid- 
ing that  if  the  policy  ''having  lapsed  or  become  forfeited  as 
above^  is  not  surrendered  for  a  paid-up  policy,  the  company 
will  write  in  lieu  of  this  policy»  and  without  any  acti<m  on  the 
part  of  the  insured  a  non-participating  paid-up  term  i)olicy 
for  the  full  amount  insured  by  this  policy  and  to  continue  in 
force  for  the  term  indicated  by  the  following  table  of  extended 
insurance,^  it  appeared  from  the  table  that  if  at  the  end  of 
fire  years  the  policy  should  lapses  the  insured  would  be  enti- 
tled to  extended  insurance  for  an  additional  term  of  five  years 
and  serenty-eifi^t  days;  that  more  than  four  years  and  less 
than  five  years  before  his  death  and  five  years  from  the  date  of 
the  policy  the  insured  had  stopped  paying  premiums,  at  which 
time  he  was  indebted  to  the  company  for  loans  aggregating 
$86.27,  that  the  policy  had  not  been  surrendered,  and  tiiat  the 
deceased  was  entitled  to  extension  insurance  at  the  time  of  his 
death,  unless  as  defendant  contended,  the  duration  of  extended 
insurance  was  reduced  on  account  of  the  insured's  indited- 
ness  to  808  days,  that  being  the  amount  of  extended  insurance 
that  could  be  purchased  by  the  legal  reserve  for  the  policy  in 
whidi  case  the  extended  insurance  would  have  terminated  four 
years  before  the  death  of  the  insured.  The  lower  court  decided 
that  the  insured  was  entitled  to  an  extended  term  of  five  years 
and  seventy-eight  days,  although  he  was  indebted  to  the  com- 
pany at  the  date  of  the  lapse  and  that  the  rights  of  the  defend- 
ant were  fully  protected  by  allowing  it  credit  for  the  indebted- 
ness of  deceased  with  the  interest  accumulated  thereon.  HM, 
no  error. 

Where  in  such  case  provision  was  made  for  the  forfeiture  of 
the  policy  by  the  company  under  certain  circumstances,  and  it 
appeared  that  the  circumstances  had  arisen  which  would  au- 
thorize the  company  to  forfeit  the  policy  and  defendant  offered 
evidoice  that  it  had  notified  the  insured  of  such  forfeiture  by 
depositing  a  properly  addressed  letter  in  the  mail,  but  plain- 
tiff denied  that  the  notice  had  ever  been  received,  the  court 
made  no  error  in  submitting  to  the  jury  the  question  as  to 
whether  or  not  the  notice  had  been  received  and  a  judgment 
on  a  verdict  for  plaintiff  was  sustained. 
tial  1MB.  Oon  380. 
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15.  Limitation  of  actions  hy  eonir€ict — Beneficial  societiea — 
Death  benefit  certificate — Nonpayment  of  duee — Forfeiture — 
Payment  of  benefits  on  presumption  of  death.  Mm^mmy  ▼• 
•myMiM  OmimU  of  B,  A^  463. 

16.  Municipalities — Water  companies  —  Appeals  —  Assign' 
ments  of  error. 

An  aasignmmt  of  error  to  a  decree  of  a  court  of  equity  will 
be  dismissed  where  the  decree  necessarily  follows  from  the 
legal  conclusions  of  the  chancellor  which  haye  not  been  as- 
signed as  error. 

An  assignment  of  error  to  the  admission  of  evidence  sup- 
porting  a  finding  of  fact  will  be  dismissed  where  the  finding 
of  fact  is  not  assigned  as  error. 

A  municipality  made  a  contract  with  a  water  company  by 
which  the  latter,  for  a  specified  annual  sum,  was  to  furnish 
water  to  the  city  for  sprinkling  and  washing  its  streets.  The 
city,  not  owning  a  sprinkling  car,  made  arrangements  with 
a  street  railway  company  by  which  the  latter  was  designated 
and  appointed  as  its  agent  to  receive  water  from  the  water 
company,  and  use  it  in  sprinkling  the  streets  during  the  sum- 
mer season.  The  water  company  filed  a  bill  in  equity  against 
the  street  railway  company  to  restrain  it  from  taking  .water 
and  for  an  accounting.  The  court  dismissed  the  bilL  Held, 
no  error.  Kew  Oaatla  Water  0«,  ▼•  X.  *  8.  By.  *  Xi.  Oo.» 
100. 

17.  Parol  evidence  to  vary  wriiten  contracts — Words  with 
special  trade  significance— Evidence  to  show  meaning — Sales — 
Contracts  of  sales — Locus  of  contract. 

Where  a  word  with  a  special  meaning  or  a  trade  phrase  ap- 
pears in  a  contract,  it  is  competent  if  justice  so  requires  to 
introduce  evidence  to  show  the  real  sense  in  which  the  words 
were  used,  or  that  they  have  a  generally  known  fixed  trade 
significance;  but  where  a  word  has  a  common  or  generally  ac- 
cepted ordinary  meaning,  that  meaning  will  be  supposed  to 
have  been  the  one  intended,  unless  it  be  plain  from  the  con- 
text or  is  properly  made  to  appear  that  the  word  waa  used  in 
some  other  sense. 

A  contract  between  a  Utah  corporation  and  a  Pennsylvania 
firm  for  the  sale  of  fruit  to  the  Pennsylvania  firm  is  properly 
designated  a  Utah  contract,  where  it  appears  that  all  the  cor- 
respondence centered  at  a  point  in  Utah  and  that  the  contract 
was  for  the  sale  of  Utah  pears  f.  o.  b.  cars  in  that  state. 

Where  in  a  contract  a  special  trade  meaning  is  alleged  to  be 
the  proper  meaning  of  a  word  used,  the  parly  setting  up  the 
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special  meaning  of  such  term  must  show  that  ihe  word  in 
question  had  a  uniform  established  trade  significance  or  an 
established  local  meaning  at  the  place  where  the  contract  was 
made,  or  that  the  other  party  to  the  contract  knew  of  the 
alleged  special  meaning;  otherwise  the  word  will  be  taken  in 
its  ordinary  meaning. 

In  an  action  of  assumpsit  to  recoTor  damages  for  the  breach 
of  a  contract  to  purchase  pears,  it  appeared  that  defendants,  a 
PennQylvania  firm,  had  agreed  to  buy  of  plaintiff,  a  Utah  cor- 
poration, ^'strictly  fancy''  pears  f .  o.  b.  cars  Utah ;  that  plaintiff 
deliyered  the  peiftrs  to  a  railroad  company,  but  that  on  the 
arrival  of  the  pears  def aidants  refused  to  aco^t  them.  Plain- 
tiffs thereupon  sold  the  pears  and  sought  to  recover  the  differ- 
ence between  the  contract  price  and  the  price  realized.  It  ap- 
peared that  there  were  known  to  the  trade  three  grades  of 
pears,  ''extra  fanqy,"  'fancy"  and  "choice."  Defendants  con- 
tended that  the  words  ''strictly  fancy"  constituted  a  trade 
phrase  aynonomous  with  "extra  fancy"  and  that  the  pears 
shipped  were  of  the  seoond  or  "fancy  grade"  and  did  not  com- 
ply with  the  contract.  The  trial  judge  excluded  evidence  to 
show  that  the  word  "strictly"  was  used  with  the  special  trade 
meaning  of  "extra  fancy"  on  the  groimd  that  defendants  had 
not  shown  that  the  word  "strictly"  had  any  special  trade  mean- 
ing or  that  it  had  been  used  by  plaintiffs  in  any  other  sense 
than  to  signify  that  the  pears  were  "strictly"  of  the  second 
class.  The  jury  found  a  verdict  for  plaintiff  upon  which  judg- 
ment was  entered.  Held,  no  error.  Bojlaaee  Go.  ▼•  Pesoaliti 
180. 

18.  Promissory  notes — Pledges — Pledge  of  securities  as  coU 
laterd^Right  to  seU  pledge — Stock  certifiaUes. 

Legal  rights  are  as  safe  in  chancery  as  they  are  in  a  court 
of  law  and  however  strong  an  appeal  may  be  to  the  conscience 
of  a  chancellor  for  equitable  relief  he  is  powerless  to  grant  it 
if  the  one  from  whom  it  must  come  will  be  deprived  of  a  legal 
right. 

Where  securities  are  pledged  as  collateral  for  a  loan  under 
a  contract  authoriring  the  pledgee  to  sell  at  public  or  private 
sale  at  his  option,  on  the  failure  of  the  pledgor  to  pay,  without 
demand,  advertisement  or  notice,  with  the  right  in  the  pledgee 
to  purchase  at'  such  sale,  free  of  all  claims  and  trusts,  the 
pledgee  in'  the  absence  of  fraud,  has  thie  Tight  to  purdiase  the 
securities  at  a  private  sale. 

In  a  suit  in  equity  where  the  bill  prayed  that  a  side  to  itself 
l^  the  pledgee  of  certain  seeuriti^  pledged  be  declared  void. 
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and  that  an  amount  realized  on  a  subsequent  sale  in  excess 
of  the  indebtedness  for  which  the  securities  were  pledged  be 
awarded  to  the  trustee  in  bankruptcy  of  the  pledgor,  it  ai>- 
peared  that  the  pledgor  had  deposited  the  securities  as  col- 
lateral for  the  payment  of  certain  demand  notes  made  in  favor 
of  the  pledgee  for  money  loaned  wherein  provision  was  made 
for  the  sale  of  the  securities  at  public  or  private  sale,  with  the 
right  in  the  pledgee  to  become  the  purchaser  thereol  On  the 
refusal  of  a  demand  for  the  amount  of  the  notes  the  pledgee 
notified  the  pledgor's  trustee  in  bankruptcy  that  the  collateral 
would  be  sold  at  the  office  of  the  pledgee  at  an  hour  named. 
The  securities  were  accordingly  sold  and  the  pledgee  became 
the  purchaser  at  a  price  equal  to  the  pledgor's  then  indebted- 
ness. Thereafter  the  securities  were  sold  by  the  pledgee  at  an 
amount  in  excess  of  the  pledgor's  indebtedness  to  the  pledgee. 
It  did  not  appear  that  any  fraud  or  deception  had  beeni  prac- 
ticed by  the  pledgee  previous  to  or  at  the  time  of  the  sale  of 
the  pledged  securities,  or  that  the  pledgee  did  not  have  the 
legal  right  to  sell  the  sama  At  the  time  df  the  sale  the  market 
value  of  the  securities  was  on  the  decline  and  had  the  sale 
been  delayed  a  month  longer  the  pledgee  would  have  sustained 
loss.  Held,  that  the  title  to  the  securities  acquired  by  the 
pledgee  was  an  absolute  one  and  the  court  properly  dismissed 
the  bill.    Oolomial  Trmat  Go.  ▼•  Oemtral  Trvst  Co.,  268. 

19.  ReleasM  far  injuries  caused  hy  negligence — Fraud — 
Evidence  of  fraud — Case  for  jury. 

Where  in  a  common  law  action  the  attempt  is  not  to  alter  or 
contradict  a  written  instrument  but  to  overcome  it  wholly 
and  set  it  aside,  the  testimony  of  a  single  witness  covering  the 
point  in  controversy,  no  matter  that  it  be  contradicted  by  many 
opposing  witnesses,  requires  a  submission  of  the  question  of 
fact  so  raised  to  the  juiy. 

When  means  are  employed  to  lead  one  not  to  read  an  instru- 
ment which  he  is  about  to  sign  and  to  deceive  him  as  to  its 
purpose  so  that  he  is  not  afforded  a  fair  opportunity  for  ex- 
amination, the  case  does  not  fall  within  the  rule  that  he  who 
signs  without  reading  when  he  can  do  so  or  can  have  it  done 
for  him  will  not  be  heard  to  say  that  he  was  ignorant  of  the 
contents  of  the  paper  so  executed.  .    .     . 

Where  an  alleged  release  of  liability  for  injuries  caused  by 

negligence  has  been  fraudulently  obtained  the  fact  that  the 

'  money  paid  at  the  time  of  its  execution  has  not  been  letumed 

'is  not  sufficient  to  bar  the  plaintiff's  right  to  recover;   the 

money  in  such  ciEtse  is  retained,  not  as  part  of  the  consideration 
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of  a  oontnust  denied*  but  as  a  part  indemnity  for  fraud  per- 
petrated; there  is  no  admission  that  the  manej  so  receiyed 
was  the  consideration  for  a  contract  and  there  is  consequently 
no  obligation  to  return  it. 

In  an  action  of  trespass  to  reooyer  damages  for  personal  in- 
juries  admittedly  caused  by  the  negligence  of  the  defendant, 
defendant  offered  in  eyidence  a  writing  in  the  form  of  a  re- 
lease purporting  to  acquit  and  discharge  the  defendant  from 
all  damages  or  liability  in  consideration  of  $150  paid  to  plain- 
tiff at  the  time  when  the  release  was  obtained.  Plaintiff  con- 
tended that  the  release  had  been  fraudulently  procured,  and 
offered  eyidence  that. after  an  operation  necessitated  by  his 
injuries  he  was  subject  to  attacks  of  epikp^  and  yertigo, 
whereby  his  mind  was  enfeebled;  that  on  the  day  when  he 
signed  the  release  he  went  to  defendant's  office  in  a  fainting 
condition  and  asked  for  water,  which  was  giyen  him;  that  he 
showed  his  wound  to  defendant's  manager  who  stated  he  wss 
going  to  giye  plaintiff  money  to  put  him  oyer  the  holidays,  but 
that  he  wanted  plaintiff  to  sign  a  paper  as  a  mere  form  to  send 
it  to  the  president  of  the  company  to  let  him  know  what  he  did 
with  the  mon^  and  that  this  was  done  with  former  employees 
idio  had  been  injured;  that  the  word  ''release"  was  not  men- 
tioned at  any  time;  that  plaintiff  neyer  knew  that  he  was 
sii^oing  a  release;  that  he  was  taken  to  the  bank,  the  paper  was 
pushed  at  him  with  the  written  part  folded  under,  that  he  was 
asked  to  sign  it,  was  told  by  the  notaiy  to  hurzy  up,  did  sign  it, 
and  that  it  was  then  deliyered  to  the  manager,  irfio  paid  plain- 
tiff $115.00  and  told  him  to  go  and  buy  an  oyercoat  £bq>ert 
witnesses  testified  that  plaintiff  was  ''a  little  queer"  mentally 
and  that  he  had  epilepsy  which  could  haye  resulted  from  some 
irritation  of  the  brain ;  that  he  was  not  mentally  sound  subse- 
quent to  the  act  and  before,  after,  and  at  the  time  of  the  exe- 
cution of  the  release.  Held,  the  eyidence  was  sufficient  to 
justi^  a  finding  that  plaintiff  was  deceiyed  into  the  execution 
of  the  alleged  release.    OeHUm  ▼.  OrMt  A.  *  P.  TWa  Oa^  38a 

20.  Bight  of  iBlephone  campan^f  to  ierminaU — Mandamus-- 
Anfwer — Detnurrer — Telegraph  and  telephone  companiee  — 
Corporations.    Cmm^  ▼•  C«mt..Diat.  TeUpkoae  Oa^  586. 

21.  Bighte  of  etrangere — Remedy  at  law — Equity — Equity 
iuriidiction-^BoroughM — Qae  companies.  Q\mmM4  B«re.  ▼• 
Iffnl  I..  *&<)«.,  348. 

22.  Boads  and  streets — Change  of  grade— Boroughs-^Iniury 
to  leasehold — Damages — Amendment  to  statement — Agreewnent 
of  counseh-Chose  in  action— Assignment — Fenfic^— JZeaij^ii- 
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iur — WitneMse^ — Competency — Evidence.     0<—  ▼•  MmKmwm 
Mm9km  Mmvm^  340. 

28.  Sate-^^ondiiional  eale — Aeeignment  of  patent — Escrow 
— PromisMory  notes. 

Where  an  owner  of  a  patent  sells  it  for  part  cash  and  part 
promissory  notes  deliyered  to  him,  and  he  deposits  an  assign* 
m«it  of  the  patent  in  escrow,  conditioned  upon  its  redeliyery 
to  him  upon  default  of  payment  of  the  notes,  the  transaction  is 
not  an  option  but  a  binding  contract  of  purchase  and  sale; 
and  the  owner  of  the  patent  may,  upon  default  of  payment  of 
the  notes,  either  withdraw  the  assignment  in  escrow,  or  enforce 
the  payment  of  the  notes.    MeHillam  ▼•  'Drnwim^  570. 

24.  Specialty  debts — Presumption  of  payment  after  twenty 
years — Evidence  to  rebut  presumption — Scire  facias. 

Where  a  party  has  a  debt  against  another  evidenced  by  a 
specialty  or  a  record,  to  which  no  statute  of  limitation  applies, 
the  burden  of  proving  it  unpaid  is  not  thrown  upon  him  who 
olaims  it,  even  in  a  suit  brought  more  than  twenty  years  after 
it  became  payable^  if  within  twenty  years  a  fair,  though  un- 
successful, effort  has  been  made  to  recover  the  amount  of  the 
debt  by  suing  out  legal  process  for  that  purpose. 

Where  a  formal  legal  proceeding  has  been  taken  for  the 
recovery  of  the  debt,  the  record  of  which  discloses  nothing  to 
weaken  its  effect,  the  burden  rests  upon  the  defendant  to  show 
that  it  was  not  taken  in  good  faith  with  the  sincere  object  of 
recovering  the  debt  claimed. 

Where  a  judgment  defendant  against  whom  judgment  had 
been  entered  in  1883  died  in  1911  without  having  paid  the 
judgment,  and  it  appeared  that  a  writ  of  fieri  facias  had  been 
issued  in  1886  which  had  never  been  returned,  and  a  writ  of* 
scire  facias  to  revive  and  continue  the  lien  had  been  issued  in 
1896  which  was  served  on  the  defendant,  the  Orphans'  Court 
made  no  error  in  allowing  the  judgment  plaintiff  to  participate 
in  the  distribution  of  the  judgment  defendant's  estate,  where 
it  appeared  that  the  scire  facias  to  revive  the  judgment  was 
marked  with  all  the  signs  of  a  fair  prosecution  of  the  daim. 
miUr's  Bitate,  8S8. 

85.  Staheholders — Ownership  of  fund^^asp  for  jury. 

In  an  action  to  recover  a  sum  of  money  alleged  to  have  been 
xeeeived  by  defendant  to  the  use  of  plaintiff^  it  appeared  that 
defendant  had  been  plaintiff's  surety  on  a  bond,  and  that  plain- 
tiff had  mortgaged  certain  lands  to  defendant  to  indenmify  it 
against  loss.  In  order  to  facilitate  the  sale  of  certain  bonds 
secured  by  a  mortgage  on  the  same  land,  plaintiff  desired  de- 
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feiidant  to  release  said  land  from  the  first  mortgage  held  1^  it» 
which  defendant  did  upon  payment  to  it  of  the  sum  of  monegr 
in  controrersj.  There  was  eridenoe  that  the  money  had  heen 
realijsed  from  the  sale  of  honds  belonging  to  plaintiff.  The  de- 
fendant claimed  the  fund  by  assignment  from  a  third  person, 
who  claimed  to  be  the  owner  thereof.  The  court  admitted  evi- 
dence to  show  that  the  fund  was  the  property  of  the  plaintiff, 
and  submitted  the  question  of  the  ownership  thereof  to  the 
jury  who  found  a  yerdict  for  plaintiff,  upon  which  judgment 
was  subsequently  entered.  Held,  no  error.  Hsidiieli  ▼• 
ChMMmty  8.  D.  *  T.  0«h  106. 

26.  Written  agreement — CanetiUdianal  law—Ccnttitution  of 
Pennsylvania,  Article  V,  Section  t1 — TriaX  witlwat  a  ivr$. 
Fttta¥w8k's  P«titioA,  892. 

CONVERSION. 

1.  Broker — Stock  hroher — Purehaae  of  stoch  an  maryMir— 
'     Hypothecation  hy  hroher,    Darr  ▼•  FMality  T.  4k  T*  0«h  &91. 

CORPORATIONS. 

1.  Certificates  of  stock — Fraudulent  pledge  of  stoch  certifr 
cates — Endorsement  in  hlanh — Estoppel. 

Where  the  owner  of  stock  executes  a  power  of  attorn^  in 
blank  on  the  back  of  the  stock  certificate  without  restriction  or 
condition  and  deliyers  the  same  for  sale  to  a  broker  who  fraudu- 
lently pledges  the  stock  as  collateral  for  loans,  the  innocent 
pledgee  will  take  die  stock  divested  of  all  daims  on  the  part  of 
the  one  defrauded. 

In  such  case  the  owner  of  certain  of  the  stodc  pledged  who 
had  delivered  the  same  to  the  pledgor's  bookkeeper,  acting  for 
the  pledgor,  for  sale,  having  previously  endorsed  in  blank  a 
power  of  attorney  on  the  certificate  of  stock,  sought  by  cross- 
bill to  secure  tiie  award  to  her  of  the  fund  claimed  by  the 
pledgor's  trustee  in  bankruptcy;  it  appeared  that  the  pledgor 
had  pledged  the  stock  as  his  own  and  that  there  was  nothing 
to  put  the  pledgee  upon  notice  that  the  stock  had  been  fraudu- 
lently converted  by  the  pledgor.  Held,  that  no  distinction 
could  be  made  between  the  claims  of  the  plaintiff  and  that  of 
I  *  the  cross-plainilaff,  and  that  the  court  made  no  error  in  dis- 
V  mitoing.the  cro^-bilL  Oel«ml«l  Trmat  Ob.  ▼•  C«mtvttl  Trsat 
.     Oo.,t268.  '  ' 

2;  Corporation  of  the  first  class — Charter — Purpose — Legal 
*    status  of  applic^ts. 

Where  it  appears  that  the  applicants  for  a  charter  for  a  cor- 
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poration  of  the  first  class,  to  be  known  as  'The  Chiropractors' 
Association  of  PennsylTania'^  are  i>erson8  engaged  in  general 
practice  in  the  treatment  of  diseases  and  therefore  within  the 
requirements  of  the  law  regulating  medical  practice,  but  that 
such  applicants  haye  no  legal  status  as  medical  practitioners,  it 
is  not  error  in  the  exercise  of  a  soimd  discretion  to  withhold 
approval  of  the  application  until  the  incoporators  have  at- 
tained such  a  status  under  the  laws  governing  medical  practi- 
tioners.   Okiropraeton*  Aanu»  547. 

8.  Foreign  corporaHona — Appeals — Awards  of  arhUratorg — 
Bailr-^tatuiee—Bepeal^Acte  of  March  n,  18Jfi,  P.  L.  $16; 
March  m,  1845,  Section  1,  P.  L.  188;  April  26,  1850,  P.  L. 
569,  and  May  19,  1897,  P.  L.  67.  CarpMtUr  ▼.  KmtoiasoB, 
260. 

4.  Oas  companies  —  Boroughs  —  Contracts  for  lighting  — 
Equity — Injunction. 

An  agreement  between  a  gas  company  and  a  turnpike  com- 
pany provided  that  the  gas  company  should  furnish  lamps  to 
the  turnpike  company  for  illuminating  its  turnpike  and  supply 
gas  therefor.  In  a  suit  in  equity  between  the  gas  company 
and  the  turnpike  company  a  decree  was  entered  defining  the 
duties  of  the  parties  imder  the  agreement.  A  part  of  the  turn- 
pike was  taken  over  by  the  coimty  and  the  borough  was 
charged^  imder  the  borough  acts,  with  the  duty  of  caring  for 
a  part  of  the  turnpike.  The  borough  refused  to  install  Wels- 
bach  burners  on  the  lamps  at  the  gas  company's  request  The 
gas  company  removed  its  lamps  from  the  turnpike  and  dis- 
continued supplying  gas  thereto.  The  borough  petitioned  the 
court  to  compel  the  gas  company  to  abide  by  the  terms  of  the 
decree  theretofore  entered.  It  appeared  that  by  the  installa- 
tion of  Welsbach  burners  increased  expenses  would  be  cast 
upon  the  borough,  though  it  would  receive  more  light  there- 
from and  that  the  cost  to  the  gas  company  would  be  reduced. 
The  court  modified  the  decree  which  had  been  previously  en- 
tered by  increasing  the  number  of  lamps  to  which  the  gas 
company  was  to  supply  gas  and  by  requiring  the  installation 
of  Welsbach  burners  at  the  cost  of  the  borough.  Held,  that  as 
the  borough  did  not  desire  the  increased  light  and  would  be  put 
to  additional  expense  under  the  decree  of  the  lower  court, 
while  the. gas  company  would  save  great  expense  thereby,  the 
decree  should  be  modified  so  that  the  additional  cost  of  main- 
taining the  Welsbach  burners  should  be  borne  by  the  gas  com- 
pany, and  the  record  was  remitted  with  directions  to  modify 
the  decree  subject  to  such  further  modifications  with  regard  to 
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number  of  lights  to  be  furnished  as  the  court  in  its  discretion 
mi^  think  proper.  Iffis.  K,  Oas  0«,  ▼•  B.  *  B«  Mmmdmmm 
Ised  BmA  0«H  468. 

6.  Bseeiver^—Receivef^M  9ale^BetaU — BondM — Breach  of 
cotuKUan — Becovery. 

In  an  action  of  assumpsit  on  a  bond  conditioned  that  de* 
fendants  would  bid  $11,000  for  the  prc^ierty  of  an  amusement 
company  in  the  hands  of  a  receiver  and  pay  the  same  if  the 
property  should  be  knocked  down  to  them,  it  appeared  that 
the  receiver  had  sold  the  property  for  $8,000  at  a  public  sale 
previously  held;  on  exception  by  one  of  the  defendants  to  the 
return  the  sale  was  set  aside  under  order  of  court  requiring 
the  exceptant  to  file  a  bond  in  pursuance  of  which  the  defend- 
ants filed  the  bond  in  suit;  that  thereafter  the  receiver  held  a 
second  sale  on  terms  requiring  that  fifteen  per  cent,  of  the  pur- 
chase money  be  paid  at  the  time  of  sale,  and  the  balance  upon 
te  confirmation  thereof.  The  property  was  sold  for  $11,250  to  a 
third  person,  who  gave  the  receiver  a  check  for  fifteen  per 
cent  of  the  purchase  mon^,  which  was  subsequently  dishon- 
ored; and  at  a  resale  ordered  by  the  court  the  property  was 
told  for  $4,000.  The  receiver  claimed  $7,000,  being  the  loss 
sustained  on  the  resale.  Defendants  offered  evidence  that  the 
receiver  and  his  counsel  were  notified  before  the  second  sale  to 
secure  from  the  purchaser  fifteen  per  cent,  of  the  purchase 
price  but  that  the  receiver  replied  that  he  would  take  a  chance 
of  getting  the  money;  and  that  the  creditors  were  then  present 
and  willing  to  pay  $11,000  for  the  property.  It  appeared  that 
defendants  had  bid  $11,000  at  the  resale  but  there  was  evidence 
that  they  had  induced  a  third  person,  who  was  financially  irre- 
sponsible, to  bid  $11,250  so  as  to  evade  responsibility  for  their 
bid  and  that  defendants  had  agreed  to  pay  such  third  parson 
the  difference  between  $11,000  and  the  amount  of  his  bid. 
The  court  charged  the  jury  that  the  burden  of  proof  was  upon 
the  receiver  to  show  that  he  had  conducted  the  sale  in  good 
faith  under  the  order  of  the  court  and  that  he  had  exercised 
the  proper  care  in  carrying  out  this  order  and  that  the  sale 
was  consummated  in  so  far  as  could  be  done;  that  if  there  was 
no  fault  upon  his  part  or  if  die  defendants  throu^  their  own 
fault  caused  the  property  to  be  knocked  down  to  an  irreapon- 
siUe  bidder  and  a  check  to  be  given  for  which  there  weie  no 
funds  in  bank,  they  had  no  defense,  as  they  wrae  bound  to  ap- 
pear at  any  future  sale  and  make  good  their  bid  of  $11,0001 
The  jury  found  a  verdict  for  plaintiff  upon  which  judgment 
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was  enterod.    Held,  ihat  the  judgment  should  be  afflnned. 
Gam.  r.  DMlbletej-HiU  BUe.  €«n  236. 

6.  Tehffraph  and  telephone  companies — Contracte — Bight 
of  telephone  company  to  terminate — Mandamus — Answer — 
Demurrer.    Gam*  ▼•  Gomt.  Biat.  Talapkaaa  Gc,  686. 

7.  Unregistered  foreign  corporation — Replevin — Jurisdiction 
^Parties.    Bmrotk  Mf  s.  Go.  ▼.  Gamfllel,  24. 

8.  Water  companies — Boroughs — Bight  to  purchase  plant  of 
water  company — 8ale  of  property  by  water  company — Equity — 
Injunction^Act  of  April  29, 1874,  Section  SJ^,  Clause  7,  P.  L. 
7S. 

A  borough  ordinance  under  which  a  water  company  obtains 
its  franchises,  and  which  provides  the  terms  and  conditions 
upon  which  the  water  company  may  enter  the  borough,  is  a  con- 
tract, but  in  so  far  as  such  ordinance  undertakes  to  reserve  to 
tike  borough  the  privilege  of  purchasing  the  property  and  plant 
of  the  water  company  at  the  expiration  of  twenty  years,  it 
simply  recognizes  the  statutory  powers  conferred  by  the  Act  of 
April  29,  1874,  Section  34,  Clause  7,  P.  L.  73,  and  gives  the 
borough  no  greater  rights  and  privileges  than  it  had  under  the 
statute. 

Where  the  privilege  of  purchasing  the  plant  of  a  water  com- 
pany at  the  end  of  twenty  years  from  the  grant  of  its  fran- 
chise is  reserved  to  a  borough,  the  water  company  is  not  re- 
quired during  that  entire  period  to  keep  the  identical  ma- 
chinery and  equipment  with  which  the  plant  was  first  installed. 
It  is  for  the  water  company  to  determine  what  equipment  is 
necessary  to  furnish  a  proper  supply  of  water,  and  its  internal 
management  cannot  be  inquired  into  by  the  courts,  unless  there 
is  a  failure  to  furnish  a  sufficient  supply  of  pure  water  to  the 
public  or  a  neglect  to  perform  its  statutory  duties  or  con- 
tractual obligations. 

A  borough  having  the  rig^t  to  purchase  the  property  of  a 
water  company  at  the  expiration  of  twenty  years  from  the  grant 
of  its  franchise  sought  by  bill  in  equity  to  enjoin  the  proposed 
sale  of  a  pumping  station  to  a  steel  company.  It  appeared  that 
the  water  company  had  purchased  other  properties  for  another 
pumping  station,  had  abandoned  the  pumping  station  on  the 
property  in  suit  as  no  longer  necessary  and  had  entered  into 
an  agreement  wilh  the  steel  company  for  the  sale  of  the  land 
occupied  by  such  station.  The  steel  company  had  paid  two- 
thirds  of  the  purchase  price  before  the  filing  of  the  bill,  but 
was  not  made  a  party  defendant  thereto.    The  court  dissolved 
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a  preliminaiy  injunction  and  diflmiBsed  the  bilL    Held,  no 
error.    Mem— — m  Bre,  w»  Mem— — m  WmUr  Oe^  53. 

9.  TTofer  companie$ — Contracts  with  horoughs — Water  ratm 
--Beason^le  rate$-^Equitu-~Act  of  April  f^,  1S74,  P.  L.  7S, 
Section  S4. 

A  borough  ordinance  granting  a  franchise  to  a  water  oom- 
pany  and  providing  that  ''the  rates  charged  by  said  conq^any 
for  water  furnished  for  domestic  purposes  by  contract  or  by 
meter  measurement  shall  not  exceed  the  rates  now  charged  by 
the  City  of  Pittsburgh,''  but  containing  no  definite  schedule  of 
rates  and  not  limited  as  to  time,  is  revocable  on  notioe,  under 
changed  conditions. 

Where  in  a  suit  in  equity  under  the  Act  of  April  29,  1874 
P.  L.  73,  Section  84,  to  enjoin  defendant  water  company  ^m 
shutting  ofP  a  supply  of  water  to  consumers  and  ^m  charging 
increased  rates  alleged  to  be  unreasonable,  it  appeared  that 
plaintiff  borough  had  granted  franchises  to  defendant  water 
company  by  ordinance  providing  that  the  rates  should  not  ex- 
ceed the  rates  then  charged  for  said  service  by  the  City  of 
Pittsburgh,  the  plaintiff  could  not  be  heard  to  say  after  the 
court  below  had  fixed  rates  which  it  deemed  reasonable  ujider 
the  evidence  that  the  court  had  no  power  to  fix  the  rate  be- 
cause the  question  of  rates  was  finally  settled  by  the  ordinances 
which  constituted  valid  contracts  binding  upon  the  defendant 
and  upon  the  courts. 

Where  in  such  proceeding  it  appeared  that  there  were  no 
provisions  in  the  ordinance  of  the  City  of  Pittsburgh  as  to 
meter  rates  to  be  charged  lor  domestic  consrmiption  so  that  it 
could  not  be  said  that  the  borough  ordinances  fixed  any  definite 
rates  for  water  consumed  through  meters,  the  question  of  the 
reasonableness  of  meter  rates  was  left  open  by  the  borou^^ 
ordinance,  and  the  court  below  had  the  power  to  hear  the  par* 
ties  and  determine  under  the  evidence  what  was  a  reasonable 
charge  for  water  so  furnished. 

Whether  a  contract  between  a  borough  and  a  water  oonq>any 
could  be  enforced  if  its  provisions  would  oust  the  courts  of 
their  jurisdiction  to  determine  the  reasonableness  of  water 
rates  not  decided. 

Where  in  such  case  it  was  contended  that  the  court  below 
should  have  considered  industrial  rates  for  water  furnished 
manufacturing  establishments  as  sidelights  for  its  guidance  in 
passing  on  the  reasonableness  of  the  rates  charged  for  domestic 
consumption,  but  where  no  allegations  as  to  the  relation  iriiioh 
industrial  rates  bore  to  domestic  rates  were  contained  in  the 
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4>illy  the  Supreme  Court  could  not  say  that  the  court  below  erred 
in  not  giving  due  consideration  to  the  subject  of,  industrial 
rates. 

Where  in  such  case  plaintiffs  complained  of  the  valuation  of 
defendant's  property  by  the  court  below  as  a  basis  for  ascer- 
taining a  reasonable  rate  but  where  it  appeared  that  there  was 
testimony  which,  if  believed,  would  support  the  findings  of  fact, 
the  decree  was  afSjmed.  Tnrtle  Or^mk  Boro.  ▼•  P«aBa»  Water 
Gom  415. 

10.  Water  companies — Water  rates — Act  of  AprU  B9,  18H, 
P.  L.  7S,  Section  S^ — Valuation  of  plant — Reasonable  rates. 

In  a  suit  in.  equity  to  restrain  a  water  company  from  fhut- 
ting  off  a  supply  of  water  to  consumers  who  refused  to  sign 
contracts  to  pay  increased  rates  and  to  have  the  court  inquire 
into  the  reasonableness  of  the  proposed  increase  of  rates,  under 
the  Act  of  April  29, 1874,  P.  L.  73,  Section  34,  where  the  .valu- 
ation by  the  court  of  the  plant  of  the  water  company  as  a  basis 
for  ascertaining  reasonable  rates,  was  complained  of,  where  it 
appeared  that  such  valuation  had  been  determined  after  con- 
sidering all  the  evidence  presented  and  there  was  testimony  to 
support  the  conclusions  of  fact  reached  by  the  court  below,  the 
Supreme  Court  will  not  on  appeal  reverse  the  findings  of  fact 
of  the  chancellor. 

The  lower  court  made  no  error  in  such  case  in  not  setting 
out  in  its  findings  each  separate  item  of  value  and  taking  the 
sum  total  of  such  separate  items  as  the  value  of  the  plant 
where  in  its  opinion  it  stated  that  all  items  had  been  con- 
sidered in  fixing  the  value  of  the  plant. 

Water  rates  established  by  a  court  of  equity  tmder  the  Act 
of  April  29, 1874,  P.  L.  73,  Section  34,  must  not  be  confiscatory 
and  must  be  such  as  to  yield  a  fair  return  upon  a  just  valua- 
tion of  the  plant.  Where  there  is  evidence  to  support  a  find- 
ing that  the  rates  as  established  will  yield  a  fair  return  upon 
the  capital  invested,  a  decree  fixing  such  rates  will  be  affirmed. 

Where  in  such  case  it  appeared  that  a  proposed  increase  in 
water  rates  would  have  yielded  a  profit  to  defendant  water  com- 
pany of  7.72  per  cent,  on  the  valuation  of  the  plant  as  alleged 
by  the  defendant,  the  court  made  no  error  in  establishing  a 
rate  sufficient  to  yield  a  return  of  not  less  than  six  per  cent, 
upon  the  valuation  of  the  plant  as  fixed  by  the  court  Tmrtle 
Oroek  Bero.  ▼•  PesBA.  Water  Com  401. 
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COSTS. 

1.  EquHy^^udieidl  ditereUati, 

Where  in  an  e^t7  proceeding  a  decree  has  been  €inttted 
against  the  defendant  on  all  points  inyolTed  and  he  has  been 
required  to  paj  the  entire  amount  claimed  hj  ibe  plaintiffs,  the 
ehancdlor  commits  no  breach  of  discretion  in  imposing  three- 
fourths  of  the  costs  on  the  defendant,  especially  where  he 
might  well  haye  required  defendant  to  pay  the  whole  costs. 
*  Bree.  Oe»  ▼.  Kaaa«  76. 


OOUETS. 

1.  Uunieipal  OouH  of  Philadelphia  County— ConsKeiilfMal 
law^Aet  of  July  IB,  1918,  P.  L.  711.    OmrUmk  w.  Xmm,  608. 

COVENANTS  BUNNING  WITH  LAND. 

1.  Building  rsBtrietionB — Equiiu — Injunction — RM  prop* 
oHy.    XeClortwj  ▼.  Klrk»  819. 

CRIMINAL  LAW. 

1.  HotnicideSvidence — CoUaUral  crtmeo-^Moiivo^Dping 
declaraUom — Charge  io  jury. 

The  rule  that  evidence  of  collateral  crimes  cannot  be  intro- 
duced on  the  trial  of  a  homicide  charge^  is  subject  to  an  ex- 
ception where  the  circumstances  surrounding  the  coIlatenJ 
crime  are  essential  to  the  proof  or  explanation  of  the  crime 
charged;  and  evidence  to  show  the  motive  prompting  the  com- 
mission of  the  crime  charged  is  relevant  notwithstanding  it 
shows  the  commission  by  the  accused  of  another  crime  of  dis- 
similar character. 

On  a  trial  for  murder  where  the  dj^ing  declarations  of  the 
deceased  are  properly  admitted  in  evidence,  it  is  not  error  for 
the  court  to  charge  the  jury  that  'Hhe  theory  of  the  law  is, 
that  a  person  is  apt  to  tell  the  truth  in  such  a  solemn  mom^it, 
but  the  fact  that  a  man  is  dying  when  he  makes  a  declaration 
of  any  kind  must  be  considered  by  the  jury  in  the  light  of  all 
the  conditions  and  circumstances  surrounding  the  dying  man." 

On  a  trial  for  murder  it  appeared  that  the  defendant  and 
certain  others  had  together  committed  a  series  of  robberies; 
that  on  such  occasions  defendant  was  armed  with  a  revobrer; 
and  that  after  one  of  these  robberies  def^idant  had  said  to  one 
of  his  associates,  that  if  a  policeman  should  come  he  would  ran 
or  shoot  Subsequently  the  deceased  and  two  other  officers 
came  to  defendant's  house  with  warrants  for  the  arreet  of  two 
of  defendant's  associates  on  the  charge  of  robbery.  The  de- 
fendant, who  was  present  at  the  arrest,  went  upstairs  to  get  the 
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coats  of  the  prisoners,  and  while  there  remarked  to  his  room* 
mate  that  the  policemen  had  come  and  '^ey  are  going  to  take 
me  and  I  think  I  had  better  run  away/'  Defendant  then  took 
a  revolyer,  let  himself  down  into  the  yard  and  ran  away.  A 
few  minutes  later  shots  were  heard  and  deceased,  who  was  on 
guard  outside,  was  found  suffering  from  bullet  wounds,  one  of 
which  caused  his  death.  The  deceased  said  he  had  been  shot 
by  a  man  in  a  dark  suit  and  wearing  a  derby  hat,  and  who  ran 
out  towards  the  front  of  the  house  and  went  down  the  street. 
A  witness  who  heard  the  shots  saw  a  man  running  away  who 
wore  such  clothes  and  was  carrying  a  revolver.  The  day  after 
the  shooting  the  defendant  gave  a  revolver  to  his  cousin.  The 
court  refused  to  exclude  the  evidence  of  the  robberies  and  of 
defendant's  participation  therein.  Held,  that  a  verdict  of 
guilty  of  murder  of  the  first  degree  should  be  sustained.  C^mu 
w.  CldAmllewsld,  171. 

2.  Eomicide — Self  defense — Evidence — Cross  examination 
— Reputation — Charge  to  jury — Inadequate  charge. 

On  the  trial  of  an  indictment  for  murder  where  the  defend- 
ant admitted  the  killing  but  contended  that  the  act  was  done 
in  self  defense,  and  it  appeared  that  defendant  had  been  the 
host  at  a  party  at  which  deceased  was  present;  that  deceased 
had  acted  in  an  outrageous  and  violent  manner,  using  vile 
language  and  assaulting  other  members  of  the  party;  that 
when  deceased  had  gone  outside  the  house,  several  shots  were 
heard;  that  after  being  induced  by  defendant  to  leave  the 
house  he  had  come  back  and  approached  defendant,  who  was 
seated  by  the  fire,  threatening  to  kill  him,  whereupon  defend- 
ant raised  his  shotgun  and  shot  deceased  dead,  the  court  erred 
in  limiting  the  cross  examination  of  the  witnesses  for  the 
Commonwealth  to  what  took  place  at  the  particular  instant 
when  the  shots  were  fired.  It  was  the  right  of  the  defendant 
to  have  all  the  facts  connected  with  the  shooting  fully  and 
fairly  disclosed  by  the  prosecution,  as  well  as  by  any  witness 
which  he  might  call  in  his  behalf. 

Where  in  such  case  defendant  offered  evidence  of  good  char- 
acter the  court  erred  in  permittinig  the  def^dant  to  be  cross 
examined  as  to  whether  or  not  he  had  made  statements  years 
before  to  the  effect  that  he  had  shot  a  woman ;  and  in  allowing 
the  Commonwealth  to  offer  evidencie  in  rebuttal  of  defendant's 
denial  that  he  had  made  such  a  statement,  without  any  offer 
to  prove  that  he  had  actually  done  such  a  thing.  The  evidence 
was  not  competent  as  affecting  his  reputation  for  good  char- 
Vol.  ccxLin— 42 
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acter  at  the  time  of  the  commission  of  the  homicide  or  for 
years  preceding  it 

The  charge  to  the  jury  in  such  case  was  inadequate  where 
the  jury  were  merely  told  that  defendant  in  his  own  house 
had  rights  that  would  not  attach  to  one  outside  with  means 
of  fleeing  or  escaping  hut  were  given  no  adequate  explanation 
of  the  rights  of  one  who,  without  fault  of  his  own,  is  assaulted 
in  his  own  dwelling  house  hy  one  who  has  no  right  to  he  there 
at  the  time,  and  a  judgment  upon  a  verdict  of  guilty  of  murder 
of  the  first  degree  was  reversed.    Oom*  ▼•  Orosoa,  19. 

8.  Murder — Rape — Statutory  rape — Act  of  March  SI,  1860, 
Sections  7h  91,  P.  L.  SSS—Act  of  May  19, 1887,  P.  L.  1^8, 

It  is  only  hy  the  common  law  that  murder  is  defined;  the 
statute  law  attempts  no  definition  of  this  crime  hut  only  pre- 
scribes a  punishment  for  its  conmiission  and  the  definition  of 
murder  under  the  several  statutes  is  to  be  taken  in  the  common 
law  sense. 

The  Act  of  March  31,  1860,  Section  91,  P.  L.  382,  definmg 
rape  and  providing  the  penalty  for  its  commission  involved  no 
departure  from  the  conmion  law  meaning  of  rape,  which  always 
and  everywhere  made  want  of  consent  on  the  part  of  the  female 
the  criterion  and  not  only  the  criterion,  but  the  essential  de- 
ment without  which  there  could  be  no  such  crime.  No  con- 
viction for  felonious  rape  upon  a  child  over  the  age  of  ten 
years  could  be  had  under  the  act,  except  as  the  evidence  showed 
want  of  consent. 

The  Act  of  May  19,  1887,  P.  L.  128,  denouncing  sexual  in- 
tercourse with  a  female  above  the  age  of  ten  years  and  under 
sixteen  years  with  or  without  her  consent  as  felonious  rape, 
makes  that  a  felonious  rape  which  before  was  not  rape. 

The  Act  of  March  31,  1860,  Section  74,  defining  a  homicide 
when  committed  in  the  perpetration  of  or  attempt  to  perpe- 
trate a  rape  as  murder  of  the  first  degree  did  not  create  a  new 
offense  but  merely  prescribed  the  penalty  for  an  offense  al- 
ready existing.    Com.  ▼•  Ezler,  155. 

4.  Procedure — Writ  of  venire — Clerical  errors— Juries— 
Drawing  of  jurors — Jury  commissionora^'Act  of  April  10, 
1867  Section  S,  P.  L.  62r^Aci  of  March  18, 187\,  P.  L.  46. 

A  conviction  of  murder  of  the  first  degree  and  sentence 
of  death  will  not  be  reversed  for  clerical  errors  in  the  writ  of 
venire  in  no  way  affecting  the  merits  of  the  case. 

Where  a  writ  of  venire  has  been  executed,  but  due  to  the 
use  of  an  old  blank  in  which  the  name  of  a  former  judge  of 
the  court  was  printed  was  improperly  attested,  although  cor- 
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rect  in  other  respects,  it  was  not  error  for  the  court  to  refuse 
to  quash  the  array  of  jurors  and  to  allow  the  writ  to  be  amended 
after  its  execution.  The  venire  is  only  a  precept  to  the  sheriff 
to  summon  the  jurors  drawn,  and  having  answered  its  purpose, 
cannot  be  assailed  for  any  mere  irregularity  not  affecting  sub- 
stantial justice. 

The  opening  of  a  jury  wheel  at  the  proper  time  and  place  in 
the  presence  of  the  sheriff  and  but  one  commissioner  is  not 
ground  for  quashing  the  array  of  jurors.  The  provision  of  the 
Act  of  April  10,  1867,  P.  L.  62,  Section  3,  that  the  jury  com- 
missioners and  sheriff,  "or  any  two  of  them,"  shall  draw 
panels  of  jurors  from  the  proper  wheel,  is  not  changed  by  the 
Act  of  March  18,  1874,  P.  L.  46,  which  provides  that  a  new 
panel  may  be  chosen  "if  by  accident,  mistake  or  neglect  of 
the  sheriff  or  jury  commissioners  of  any  county,  or  either  of 
them,  the  wheel  aforesaid  has  been  opened,  unlocked  or  un- 
sealed, except  in  the  presence  of  such  sheriff  and  jury  com- 
missioners, and  a  challenge  to  the  array  has  been  sustained 
for  any  of  the  last  mentioned  causes."  The  purpose  of  the 
latter  act  is  to  provide  a  method  of  supplying  jurors  when  a 
previous  array  has  been  quashed.    Con.  ▼•  OhiMailewsU,  171. 

DAMAGES. 

1.  Bond  to  secure  damages — Evidence — Wiinesses — Experts 
— Water  companies — Eminent  domain.  BmrUuurd  t.  Peaiuu 
Water  Co.,  369. 

2.  Conclusiveness  of  verdict — Appeals  —  Trespass  —  Real 
property — Railroads  —  Borough  street  —  Unauthorized  entry. 
Xartii&  T.  Boro.  of  W.  Idborty,  600. 

8.  Excessive  damages — Negligence — Suit  hy  hushand  and 
wife  for  injuries  to  wife — Items  of  recovery — Expense  of  em- 
ploying servant  for  wife — Evidence — Reduction  hy  Supreme 
Court— Act  of  May  20,  1891,  P.  L.  101.  Hertsbors  t.  Pitts- 
Imrgh  Tiudoab  Co.,  540. 

4.  Injury  to  leasehold — Amendment  to  statement — Agree- 
ment of  counsel — Chose  in  action — Assignment — Verdict — Re- 
mittitur— Witnesses  —  Competency  —  Evidence  —  Roads  and 
streets — Change  of  grade — Boroughs.  Coobs  t,  MoKees 
Books  Boro^  340. 

5.  Interest — Contracts — Contracts  for  the  sale  of  land — 
Fraud — Rescission — Assumpsit — Recovery  of  purchase  price 
paid.    Ol&io  Val.  Trust  Co.  t.  Alllaom,  201. 

6.  Items  of  damage — Parent  and  child— Loss  of  companion- 
ship— Charge  to  jury. 
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The  right  to  recover  for  loss  of  companionship  is  confined 
to  cases  where  a  husband  sues  for  injuries  to  his  wife;  the 
law  does  not  recognize  loss  of  companionship  as  an  element  of 
damage  in  any  other  relation.    Qvimm  t.  PittaV«rsk,  52L 

7.  Measure  of  damages — Evidence — Road  law — Boroughs- 
Change  of  grade — Abutting  lot  owners.  Elblberts  ▼•  Bdc«wood 
Bor«^  695. 

8.  Negligence — Railroads  —  Employees  —  Scope  of  duty-- 
Ejecting  person  from  engine — Rules  of  company,  Steplunik 
▼•  B.  *  O.  B.  B,  Oi»^  43. 

9.  Negligence — Street  railways — Collision  heiween  car  and 
wagon — Diagonal  collision — Failure  to  look  and  listen  imms- 
diately  before  entering  upon  tracks — Contributory  negligence 
— Binding  instructions.    Bmrnm  t.  Plttalrarsk  Btb.  O^^  427. 

10.  Negligence — Street  railways — Pedestrians  crossing  track 
— Contributory  negligence — Charge.  Mo€k>als«l  ▼.  Pitts- 
Irarsk  Btb.  Oo^  47. 

11.  Nominal  damages — Exemplary  damages — Replevinr^Re- 
covery — Transfer  of  title—Writ  of  retomo  hahendo — Acts 
of  ApHl  19, 1901,  P.  L.  88,  and  April  U,  1906,  P.  L.  16S.  Dm- 
rotk  Mf  8^  Oo.  t.  Cavflel,  24. 

12.  Pain  and  suffering — Charge — Case  for  jury — Negligence 
— Street  railways — Infants.  Blaklej  t.  Pittalrarsk  Rt** 
Co.,  250. 

18.  Proof  of  loss  of  earning  power — Negligence — Evidence. 
Helmatetter  t.  Pittabmrsk  nju.  Co.»  422. 

DEATH. 

1.  Death  by  poison — Suicidal  clause — Suicidal  intent— Mis- 
take— Case  for  jury — Insurance — Life  insurance — Insurance 
policies.    Jemkner  t.  Kmlckts  of  liaooaboM,  281. 

2.  Intoxication  of  deceased — Evidence — Circumstantial  evi- 
dence —  Negligence  —  Municipalities  —  Dangerous  sidewalks. 
Olamey  t«  MoKoos  Books  Boro.,  216. 

8.  Payment  of  benefits  on  presumption  of  death — Beneficial 
societies — Death  benefit  certificate — Nonpayment  of  dues—- 
Forfeiture — Limitation  of  actions  by  contract.  Moob«7  ▼• 
Smproato  CovnoU  of  B.  A*«  463. 

4.  Pedestrians — Care  in  crossing  street — Negligeneo^Avio- 
mobiles — Contributory  negligence.    Xiorak  t.  Bfmokart,  2S1. 

DEBTS  OF  DECEDENTS. 

1.  Decedents'  estates — Money  paid  to  decedents  useSt- 
covery.    Bradskaw'a  Estate,  114. 
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DECEDENTS'  ESTATES. 

1.  ContracU — Construction  —  Assignments  —  Eqmtahh  as- 
signmenis — Distribution,    Wood's  Estato,  211* 

2.  Debts  of  decedents — Money  paid  to  decedent's  use — Re- 
covery. 

Claims  against  a  decedent's  estate  which  might  have  been 
enforced  during  the  lifetime  of  the  decedent  are  the  subject  of 
just  suspicion  and  require  strict  proof. 

Where  two  years  after  decedent's  death  a  claim  is  made  for 
money  alleged  to  have  been  paid  by  claimant  on  the  decedent's 
behalf  in  her  life  time,  the  court  made  no  error  in  disallowing 
such  claim  where  it  appeared  that  the  items  disallowed  ex- 
tended over  a  period  of  six  years  and  any  claim  for  them  had 
matured  before  the  death  of  the  decedent,  and  that  there  was 
no  eyidence  of  the  existence  of  the  relation  of  creditor  and 
debtor  between  the  claimant  and  the  decedent  nor  that  a  de- 
mand had  been  made,  or  a  statement  rendered  during,  her  life 
time,  although  she  was  abundantly  able  to  pay  her  debts  and 
managed  her  business  affairs  with  judgment.  Bradskmw'a  £•• 
BtmU,  114. 

8.  Equity — Averments  of  biU — Trusts  ex  maleficio — Fraud — 
Res  ddjudicata — Release — Statute  of  limitations — Demurrer — 
Acts  of  October  IS,  ISJfi,  P.  L.  1,  and  April  22, 1866,  P.  L.  6S2. 
Bloo  T.  Bradoa,  141. 

4.  Executors  and  administrators — Date  of  distribution — 
Unauthorized  acts — Surcharge. 

Where  a  will  showed  that  the  testator  contemplated  a  settle- 
ment of  his  estate  within  three  years  from  the  date  of  his 
death,  but  the  executor  by  trading  in  the  real  estate  and  se- 
curities prolonged  the  period  of  distribution  several  years, 
whereby  losses  resulted,  the  court  made  no  error  in  surcharging 
the  executor  with  such  losses  and  with  payments  for  which  the 
estate  was  not  liable.    Fulmor'a  Estate,  226. 

5.  Wills — Construction — Legacies — Residuary  bequest — In- 
iention — Determination  of  legacies.    Olassow**  Estato,  613. 

6.  Will — Devise — Partition — Owelty — Devisee's  indebtedness 
io  estate — Charge  against  share — Amount  of  devisee's  indebted- 
ness— TestiUor^s  error  as  to  amount — Equity — Correction  of 
error  in  wUl — Evidence.    Di&Bal&eo  ▼•  Diuuhee,  599. 

DEEDS. 

1.  Fraudulent  deed — Reconveyance — Legal  owner — Practice, 
Supreme  Court — Equity — Equity  practice — Indispensable  par- 
ties— Fraud.     Hartley  t.  Itaaskamp  and  Elder,  550* 

2.  Real  property  —  Construction  —  Easements.  Smitk  t. 
Bowlaad,  306. 
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1.  ConiracU — Action  on  a  contract  hy  a  per$on  not  a  party — 
ExceptionM  to  rtde.    Uw—mmj  t.  H««stomt  542. 

2.  Equity — Averments  of  hiU — Truits  ex  maleficio — Fraud — 
Bee  adjudicata — Release — Statute  of  limitations — Acts  of  Oc- 
tober IS,  1840,  P.  L.  1,  and  April  BiS,  1856,  P.  L.  5SB.  BIm  t, 
Mrmdmm,  141. 

8.  Telegraph  and  telephone  companies — Corporations — Con- 
tracts— Rights  of  telephone  company  to  terminate — Mandamus 
— Answer.    Com.  t.  C«mt.  IHst.  T^lcpkMM  Oo^  586. 

DEVISES. 

1.  Will — Partition — Owelty — Devisee's  indebtedness  to  estate 
— Charge  against  share—Amount  of  devisee's  indebtedness — 
Testaior^s  error  as  to  amount — Equity — Correction  of  error  in 
will — Evidence.    IHuMkee  ▼•  Dmask^e,  599. 

DISCRETION  OF  COURT. 

1.  Judicial  discretion — Costs — Equity.  Qmelkmmhmiasmr  * 
Bros.  0«»  T*  XaMSt  75. 

2.  Rehearing — Injunction — Equity — Municipalities  —  Bor- 
oughs— Streets  and  alleys — Plan  of  lots — Adoption  of  streets — 
Vacation — Obstruction — Lot  owners,  B«ll  ▼•  Pittslrarsk 
mtmmk  Oo^  88. 

DIVORCE. 

1.  Contracts — Illegal  contracts — Money  loaned  under  an  ille- 
gal contract — Recovery.    MatMot's  Estate,  875. 

DOMICILE. 

1.  Foreign  attachment — Residence — Ambassador  to  foreign 
country^-Act  of  June  IS,  18S6,  P.  L.  dSS—Act  of  March  90, 
1905,  P.  L.  76.    BAjmomd  ▼.  L^UluMm,  64. 

EASE14ENTS. 

1.  Interference  with  easements — Equity — Injunction  —  Es- 
toppel. 

Where  one  havinfi^  the  right  of  way  over  an  alley  stands  bj 
and  knowingly  allows  another  to  build  a  theater  with  openings 
on  the  alley  necessary  to  its  use  and  to  spend  a  large  amount 
of  money  in  the  construction  thereof  without  protest  or  objec- 
tion and  to  pave  such  alley  and  to  use  it  for  laying  pipes,  he 
will  be  estopped  from  asserting  any  prior  right  acquired  hj 
deed  to  exclude  such  owner  from  the  use  of  the  alley. 

An  injun<;tion  restraining  the  use  of  an  alloy  by  the  owner 
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of  an  adjoining  theater  will  not  be  granted,  where  such  in- 
junction would  do  the  owner  of  the  theater  great  pecuniary 
harm  out  of  all  proportion  to  any  harm  that  might  be  done 
to  the  plaintiff  by  the  use  of  the  alley. 

On  a  bill  for  an  injunction  to  restrain  defendants  from 
using  an  alley,  it  appeared  that  the  predecessor  in  title  of  plain* 
tiff  and  defendant  had  owned  the  alley  and  land  on  both  sides 
thereof;  and  had  conveyed  the  land  on  one  side  to  the  plain- 
tiff together  with  the  right  to  use  the  alley  as  and  for  a  passage 
and  wagonway  in  common  with  the  grantor,  his  heirs  and  as- 
signs, owners,  tenants  and  occupiers  of  the  ground  of  the 
grantor  also  adjoining  said  alley.  Thereafter  such  grantor 
conyeyed  the  alleyway  and  a  part  of  his  adjoining  land  to  a 
third  person  and  the  balance  of  the  land  was  afterwards  con- 
yeyed to  the  defendants.  The  third  party  conyeyed  to  de- 
fendants a  right  of  way  over  the  alley,  subject  to  the  rights 
theretofore  granted  the  plaintiffs.  Defendants  built  theaters 
adjoining  the  alley  with  doors  opening  thereon,  laid  pipes 
under  the  alley,  paved,  and  used  it  for  moving  scenery  and  as 
a  passageway  for  actors  and  actresses  before  and  after  per- 
formances. Plaintiff  contended  that  he  was  entitled  to  use  the 
alleyway  in  common  with  his  grantor  to  the  exclusion  of  de- 
fendants. The  court  dismissed  the  bill.  Held,  no  error. 
Smitk  T.  Bowlamd,  306. 

EJECTMENT. 

1.  Binding  inatructions — Remedial  statutes — Construction — 
Real  property — Judgments — Bona  fide  judgment  creditor — 
Lien  of  judgment — Resulting  trust — Act  of  June  4, 1901,  P,  L, 
i26.    BooHester  Tnut  Co.  t.  WUU,  469. 

2.  Rule  to  bring  ejectment — Real  property — Answer  to  rule 
— Final  judgment — Acts  of  March  8, 1889,  P.  L.  10,  and  April 
16, 1903,  P.  L.  212.    In  re  Focter's  PetltloB,  92. 

EMINENT  DOMAIN. 

1.  Bond  to  secure  damages — Evidence — Witnesses — Experts 
— Water  companies,   BurUuurd  ▼•  Ponsa.  Water  Co.,  369. 

ENDORSEMENTS. 

1.  Endorsement  in  blank — Banks  and  banking — Bona  fide 
purchaser — Agency — Agenfs  knowledge  of  equities — Negoti' 
ahle  instruments — Promissory  notes.  Doalaioa  Trvst  Co.  t. 
HUdaor,  258. 

2.  Endorsement  in  blank — Estoppel — Corporations — Certifi- 
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cates  of  sioch — Fraudulent  pledge  of  etoch  certificatee.    €M»* 
aUl  Trviit  Om.  w.  OmmttmX  Trmmt  Oo^  268. 

8.  Endoreement  induced  &y  frwudr-^udgmeni  n.  o.  v. — Prom- 
ueory  notee — Negotiable  inetrumente — Renewal  note.  W.  ■*▼- 
Ibss  Bamk  ▼•  Samevs*  561. 

EQUITY. 

1.  Averments  of  hill — Truete  ex  matefieio — Fraud — Res  ad- 
judicata — Release — Statute  of  limitations — Demurrer — Acts  of 
October  13,  mO,  P.  L.  1,  and  April  22, 1866,  P.  L.  5S2. 

Fraud  is  never  to  be  presumed  but  must  be  proved;  a  biU  in 
equity  averring  the  legal  conclusion  that  an  act  was  fraudu- 
lently done  or  representation  fraudulently  made,  but  wi^ut 
clearly  and  explicitly  setting  out  the  facts  which  constitute  the 
alleged  fraud  so  that  the  court  can  judge  whether  the  act  or 
representation  complained  of  was  fraudulent  or  othermse,  will 
be  held  insuificiait  on  demurrer. 

Where  a  court  of  competent  jurisdiction  has  passed  upon  a 
question  in  which  different  parties  are  interested,  the  decree 
of  such  court  is  conclusive  against  all  parties  to  the  contro- 
verqr  who  had  a  right  and  an  opportunity  to  be  heard  until 
reversed  or  opened.  What  rights,  if  any,  the  parties  who 
claim  to  be  injured  thereby  have,  can  be  asserted  only  <m  ap- 
peal from  the  decree  entered,  or  by  petition  for  a  bill  of  review 
filed  in  the  court  entering  the  decree. 

A  release  executed  for  a  valuable  consideration  by  the  heirs 
of  a  decedent  relinquishing  to  other  parties  all  rights  to  a  share 
in  the  property  of  the  decedent  is  conclusive  against  such  hein 
and  all  claiming  under  them  where  it  does  not  appear  that  de- 
ceit was  practiced  in  securing  the  release. 

A  bill  in  equity  to  establish  a  trust  ex  maleficio  is  demorraUe 
whem  it  appears  from  the  bill  that  the  alleged  fraud  was  or 
ought  to  have  been  discovered  more  than  five  years  before  the 
filing  thereof.  The  Acts  of  October  13,  1840,  P.  L.  1,  and 
April  22,  1856,  P.  L.  532,  constitute  a  bar  to  relief  in  sudi 
case. 

A  woman  who  has  cohabited  with  a  decedent  for  thirty  years 
and  the  sons  whom  she  has  borne  to  him  during  that  period, 
and  whom  the  decedent  has  recognized  as  such,  have  a  standing 
to  claim  his  estate  where  it  appears,  that  during  the  period 
decedent  had  recognized  the  woman  as  his  wife  and  advertised 
her  to  the  world  as  such;  that  he  had  maintained  a  common 
home  with  her,  and  that  she  had  aided  him  in  accumulating 
his  property.    Such  persons  commit  no  fraud  on  the  Orphans' 
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Court  in  prosecuting  their  claim,  or  in  failing  to  disclose  facts 
which  if  presented,  would  defeat  their  recovery. 

A  bill  in  equity  alleged  that  plaintiffs  were  the  heirs  at  law 
of  a  decedent  who  had  died  more  than  twenty-one  years  before 
the  filing  of  the  bill;  that  decedent  had  cohabited  for  many 
years  with  a  woman  therein  named  by  whom  he  had  had  five 
children;  that  this  woman  had  a  husband  living  at  the  time  of 
decedent's  death  from  whom  she  had  never  been  divorced;  that 
she  and  her  sons  by  representing  that  she  was  the  wife  of  the 
decedent  had  secured  possession  of  his  estate  by  a  decree  of 
the  Orphans'  Oourt;  that  with  the  money  of  the  estate  she 
immediately  thereafter  had  fraudulently  obtained  from  de- 
cedent's heirs,  through  whom  plaintiffs  claimed,  a  release  of 
their  interest  in  the  estate;  and  that  defendants  were  in  pos- 
session as  legatees  and  devisees  under  the  will  of  this  woman. 
The  bill  prayed  that  defendants  be  required  to  hold  the  property 
in  their  possession  in  trust  for  the  plaintiffs.  No  facts  con- 
stituting fraud  in  the  proceedings  in  the  Orphans'  Court,  or 
in  the  procuring  of  the  release  were  alleged  and  it  appeared 
that  the  plaintiffs,  or  those  under  whom  they  claimed,  knew  or 
should  have  known  of  all  the  transactions  complained  of  more 
than  five  years  before  the  filing  of  the  bill.  A  demurrer  was 
sustained  by  the  lower  court,  and  the  bill  was  dismissed.  Held, 
no  error.    Rioe  ▼•  BnUUm,  141. 

2.  Correction  of  error  in  will — Evidence — Will — Devise — 
Partition — Oweltu — Devisee's  indebtedness  to  estate — Charge 
against  share — Amount  of  devisee's  indebtedness — Testatoi^s 
error  as  to  amount.    ]>«make«  ▼•  IKuuhee,  599. 

8.  Contracts — Guaranty  —  Suretyship  —  Payment  of  whole 
debt  by  one  cosurety — Compulsory  payments — Contribution — 
Parties.    OmAmmhcimmr  *  Bros.  Oo.  t.  XaMS,  75. 

4.  Corporations — Water  companies — Contracts  with  boroughs 
— Water  rents — Reasonable  rates — Act  of  April  29, 187 Jf,  P.  L. 
7S,  Section  SJ^.    Tnrtle  Cr««k  Boro.  t*  Peaaa.  Water  Co^  415. 

5.  Costs — Judicial  discretion.  Omokealieiflter  *  Bros.  C«. 
▼.  Kraa,  75. 

6.  Easements — Interference  with  easements — Injunction — 
Estoppel.    taUtk  ▼•  BowlAAd,  306. 

7.  Equity  jurisdiction — Boroughs — Oas  companies  —  Con^ 
tracts — Bights  of  strangers — Bemedy  at  law. 

Whether  the  repeal  of  an  earlier  ordinance  granting  a  fran- 
chise  to  a  gas  company  on  condition  that  it  furnish  churches 
with  free  gas,  by  a  later  ordinance  granting  the  same  franchise 
without  the  condition,  puts  an  end  to  the  gas  company's  obli- 
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gaticHi  to  furnish  free  gas,  is  a  pure  question  of  law  and  ia  not 
a  subject  to  be  inquired  into  in  equity. 

Where  a  borough  granted  a  gas  company  a  franchise  in  its 
greets  under  an  ordinance  stipulating  that  free  gas  should  be 
furnished  to  the  churches  of  the  borough,  and  upon  the  refusal 
of  the  company  to  furnish  free  gas  a  mandatory  injunction 
was  awarded  the  churches  compelling  the  company  to  furnish 
free  gas,  and  thereafter  the  ordinance  was  repealed  with  the 
consent  of  the  gas  company  and  a  new  ordinance  adopted  con- 
ferring the  same  privileges  as  those  which  were  conferred  by 
the  former  ordinance,  but  imposing  no  obligation  to  supply 
free  gas  to  the  churches,  and  the  gas  company  petitioned  for  a 
dissolution  of  the  injunction,  the  court  erred  in  refusing  the 
petition  as  it  appeared  that  the  churches  were  not  parties  to 
the  contract  between  the  borough  and  the  gas  company,  were 
strangers  to  the  consideration,  and  had  incurred  no  expense  in 
reliance  upon  the  ordinance,  and  whatever  rights  they  had 
oould  be  easily  and  accurately  ascertained  at  law.  OleaflaM 
Boro.  ▼.  Mtrm.  l^^SbVL  Oo^  848. 

8.  Equity  jurisdiction — Parties  not  entitled  to  question  juris- 
diction — Submission  hy  agreement 

The  contention  that  a  court  of  equity  has  no  jurisdiction  to 
modi^  a  decree  which  it  has  entered  is  without  merit,  where 
it  appears  that  the  parties  stipulated  that  ^should  the  court  be 

of  opinion  that  the  decree  should  be  modified in  any 

manner,  it  ia  submitted  to  the  court  that  it  amend  the  decree 

to  such  an  extent  as  may  be  deemed  just  and  proper 

under  the  circumstances,  each  party  reserving  the  right  of  ex- 
ception and  appeal."  Mf  n.  H.  Oaa  Oo.  ▼•  B.  *  B.  Mmmmdmm^ 
iMd  Boad  Co^  458. 

9.  Equity  pleading — Parties — Necessary  parties, 

A  bill  in  equity  seeking  to  enjoin  the  sale  of  the  property  of 
a  water  company  to  another  corporation  is  defective  for  want 
of  a  necessary  party,  where  it  appears  that  such  other  corpora- 
tion had  an  equitable  interest  in  the  property  of  the  water  com- 
pany before  the  filing  of  the  bill,  but  was  not  made  a  party 
thereto.    Hon— •m  Boro,  ▼.  Moamma  Watev  Co.,  53. 

10.  Equity  practice — Indispensable  parties — Fraud — Fraudu- 
lent deed — Reconveyance — Legal  owner — Practice,  Supreme 
Court. 

In  a  proceeding  in  equity  a  party  is  indispensaUe  wben.  he 
has  such  an  interest  that  a  final  decree  cannot  be  made  without 
affecting  it  or  leaving  the  controversy  in  such  a  condition  that 
a  final  determination  may  be  wholly  inconsistent  with  equity 
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and  good  conscience.  The  rule  as  to  indi8i>en8able  parties  is 
neither  technical  nor  one  of  convenience.  It  goes  absolutely  to 
the  jurisdiction  and  without  their  presence  the  court  may 
grant  no  relief. 

One  must  be  joined  who  otherwise,  not  being  bound  by  the 
decree,  might  assert  a  demand  against  the  principal  defendant 
which  would  be  inequitable  after  the  latter's  performance  of  a 
decree  in  favor  of  the  plaintiff. 

An  objection  to  a  proceeding  on  the  ground  of  the  absence 
of  an  indispensable  party  may  be  raised  at  any  time,  during 
the  hearing  or  on  appeal  from  the  decree  of  the  trial  court. 

In  a  proceeding  in  equity  plaintiff's  bill  averred  that  one  of 
the  parties  defendant,  conspiring  with  the  other,  had  fraudu-  . 
lently  obtained  a  conveyance  of  land  from  the  plaintiff,  and 
prayed  a  decree  that  the  plaintiff's  deed  to  the  defendant  "and 
any  deed  which  the  defendant  may  have  made  to"  the  other  de- 
fendant "for  the  property  or  to  any  person"  should  be  of  no 
effect,  and  to  order  the  same  to  be  delivered  up  in  court  to  be 
cancelled.  The  answer  denied  the  conspiracy  and  alleged  that 
the  defendant  grantee  purchased  the  lot  for  his  sister  with  her 
own  money,  that  he  took  title  under  a  dry  trust,  and  that  sub- 
sequently he  had  executed  and  delivered  a  deed  for  the  prop- 
erty to  her.  Upon  hearing  the  court  below  sustained  the  alle- 
gation of  fraud,  but  also  found  that  the  purchase  money  was 
paid  by  the  sister,  and  that  the  defendant  had  taken  title  for 
her  at  her  request,  and  had  made  a  mortgage  for  the  unpaid 
balance  of  purchase  money;  and  entered  a  decree  declaring 
the  deed  from  plaintiff  to  defendant  void  and  directed  it  to  be 
deposited  for  cancellation ;  that  the  defendant  "convey  or  cause 
to  be  conveyed"  to  the  plaintiff  the  land  in  question ;  and  that 
the  plaintiff  should  pay  into  court  the  purchase  mon^  to  be 
paid  to  the  defendant  when  he  complied  with  the  decree,  and 
should  deposit  the  defendant's  bond  and  mortgage  for  cancella- 
tion. Held,  that  defendants'  grantee  was  an  indispensable 
party  and  not  having  been  joined,  the  court  was  without 
jurisdiction. 

In  such  a  case  the  Supreme  Court  in  reversing  the  decree 
will  grant  a  procedendo  with  directions  to  the  court  below  to 
permit  the  plaintiff  to  amend  the  bill  so  as  to  bring  the  indis- 
pensable party  as  a  defendant  on  the  record.  Hartley  t.  I«aas- 
kamp  and  Elder,  550. 

11.  Injunction — Municipalities — Second  class  cit^ — High- 
way — Road  law — Widening  street — Location  of  street — Ordi- 
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nancea—Aci  of  March  19,  190S,  P.  L.  86.    MwdUek  ▼.  Pitto- 

12.  Injunction — RecU  property — Covenants  running  with 
land — Building  restrictions,   MoCloskej  ▼•  Kirk*  319. 

18.  Injunction — Rehearing  —  Municipalities  —  Boroughs  — 
Streets  and  alleys — Plan  of  lots — Adoption  of  streets — Vaca- 
tion— Obstruction — Lot  owners.  B«U  t*  PittsVmrsk  SiMi  C«., 
88. 

14.  Practice,  Supreme  Court — Findings  of  fact — Appeals, 
Onuam  ▼•  Crvsaa,  165. 

16.  Taxation — Assessment — City  of  the  third  class-^Board 
of  revision  of  taxes — City  assessors — Ratio  of  value — Equaliz- 
ing of  assessments — Legal  remedy.    B«m  ▼•  Sriet  189. 

ESCROW. 

1.  Contract — ScUe — Conditional  sale^-Assignment  of  patent 
— Promissory  notes.    M<MI1I>«  ▼•  DaTis,  570. 

ESTOPPEL. 

1.  Corporations — Certificaies  of  stock — Fraudulent  pledge  of 
stock  certificates — Endorsement  in  blank.  0«lo»ial  Trmaii  C«. 
T.  OMtiml  Trmst  Con  268. 

2.  Easements — Interference  with  easements  —  Equity— In- 
junction.   Smitk  ▼•  BowlAAdy  806. 

EVIDENCE. 

1.  Case  for  jury — Negligence — Sidewalk — Defective  sidewalk 
— Knowledge  of  defect — Coal  hole.    Pomj  ▼•  Hat.  Baali,  568. 

2.  Circumstantial  evidence — Negligence  —  Municipalities'" 
Dangerous  sidewalks  —  Death  —  Intoxication  of  deceased. 
Olaaey  t«  MeKe^s  &o«lu  Bor«*,  216. 

8.  Contracts — Defenses  —  Set-off — Res  adjudicata.  V^nut 
I^mp  Co.  ▼.  Hill,  448. 

4.  Criminal  law — Homicide — Self  defense — Cross  examina- 
tion— Reputation — Charge  to  jury — Inadequate  charge.  0««l 
▼.  CrosoA,  19. 

5.  Declarations — Res  gestcs. 

Evidence  of  the  declarations  of  an  employee  killed  in  a  mine 
accident,  describing  the  maner  in  which  the  accident  occurred, 
are  admissible  as  a  part  of  the  res  gestsB  where  such  declara- 
tions were  made  within  half  an  hour  after  the  accident  and  to 
the  first  persons  who  appeared  upon  the  scene,  while  the  de- 
clarant, who  had  been  suffering  intense  pain  from  the  time  he 
was  injured,  was  lying  upon  the  spot  where  he  was  hurt 
Smitk  ▼.  mUmttT,  57. 
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6.  Evidence  to  rebut  presumption — Scire  facias — Contrctcts 
— Specialty  debts — Presumption  of  payment  after  twenty 
years.    KUler's  EstAte»  328. 

7.  Harmless  error — Infant — Parent  —  Contributory  negli- 
gence —  Negligence  —  Municipalities  —  Bridges.  Qwlam  ▼• 
Pitt0¥wskt  521. 

8.  Homicide — Collateral  crimes — Motive  —  Dying  declara- 
tions— Charge  to  jury.    Con.  ▼•  OkiemiletrsU,  171. 

9.  Insufficient  evidence — Circumstantial  evidence — Wills — 
Testamentary  capacity — Undue  influence.  Wlttater's  Estate* 
444. 

10.  Negative  testimony — Negligence  —  Contributory  negli- 
gence— "Stop,  look  and  listen" — Questions  for  jury — Charge. 
MmMMO  ▼.  P.  *  I..  S.  B.  B.  Con  1. 

11.  Negligence — Damages — Suit  by  husband  and  wife  for 
injuries  to  wife — Items  of  recovery — Expense  of  employing 
servant  for  wife.    Hertsbers  ▼  Pittsbmrsli  Tazioab  Co^  540. 

12.  Nonsuit — Negligence — Mines  and  mining — Master  and 
servant — Mine  foreman — Superintendent — Bituminous  Act  of 
May  16,  1893,  P.  L.  52 — Mine  posts — Assumption  of  risk. 
Peten  ▼•  Vaata  Opal  Co^  241. 

13.  Parol  evidence  rule — Binding  instructions — Contracts — 
Construction.    Crelier  ▼•  Maekey*  863. 

14.  Parol  evidence  rule — Insurance — Fire  insurance — Policy 
— Construction — Bailment — Orain  elevator  —  Loss  by  fire — 
Rights  of  strangers  to  insurance  policy.  Jokasoa  ▼•  Stewart* 
485. 

16.  Prejudicial  evidence — Trials — Continuance — Negligence 
^Insurance  —  Motion  to  withdraw  juror — AutomobHes  — 
Chauffeurs — Chauffeut^s  authority — Burden  of  proof — Case  for 
jury.    Cmrram  ▼•  Xiereli,  247. 

16.  Proof  of  loss  of  earning  power — Negligence.  Helmstet- 
tev  ▼.  Pittebarsk  nju.  Ce^  422. 

17.  Questions  for  the  jury — Contracts — Building  contracts 
— Arbitration  clause — Architect  as  arbitrator — Matters  affect- 
ing architects  themselves.  Belllj  ▼•  Redef  Sholem  Coac^ 
528. 

18.  Review  of  conflicting  testimony — Verdict  for  plaintiff — 
Appeals.    Smitk  ▼•  Sterner*  57. 

19.  Road  law — Boroughs-Change  of  grade — Abutting  lot 
owners — Measure  of  damages.  Ekberts  ▼•  Edsewoed  Bore^ 
595. 

20.  Roads  and  streets — Change  of  grade — Boroughs — Injury 
to  leasehold-^Damages — Amendment  to  statement — Agreement 
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of  counBtl — Chose  in  action — Assignment — Verdict — BemUti' 
tur — Witnesses — Competency.  Oooaa  ▼•  MeJKmmm  R«eks  B«ro.» 
d40. 

21.  WUU—Devise^Partition — Owelty  —  Devisee's  indebted' 
ness  to  estate — Charge  against  share — Amount  of  devisee's  in- 
debtedness— Testator's  error  as  to  amount — Equity — Correc- 
Hon  of  error  in  will,    DiuMkee  ▼•  Dmaskee»  599. 

22.  Witnesses — Experts — Water  companies  —  Eminent  do- 
main— Bond  to  secure  damages.  BmrkkmrA  ▼•  Ttmmsu  WAter 
0«^369. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Decedents'  estates — Date  of  distribution — Unauthorised 
acts — Surcharge.    Fmlater^s  flstate,  226. 

EXPERTS. 

1.  Evidence — Witnesses — Water  companies  —  Eminent  do- 
main— Bond  to  secure  damages.  B«rkkmr4  ▼•  Pmuuu  WAter 
Oo^  369. 

FEES. 

1.  Counsel  fee — Trusts  and  trustees-— Stakeholders— Deposit 
in  bank — Interest.    DeWitt  ▼•  Mmjmtmmm  VAt.  Baak,  584. 

FINDINGS  OF  FACT. 

1.  Judgments — Opening  judgments — Appeals.  Wriski  t. 
XiiaJkArt,  221. 

2.  Practice,  Supreme  Court — Appeals — Equity.  OrmmmM  t. 
Ormsaa,  165. 

8.  Practice,  Supreme  Court — Equity  practice.  Tvrtle  Creek 
Boro.  ▼.  Peiouu  Water  Oe^  401. 

FIRE  INSURANCE,  see  Insurance. 

FOREIGN  ATTACHMENT. 

1.  Besidence — Domicil — Ambassador  to  foreign  country-- 
Act  of  June  IS,  1886,  P.  L.  568— Act  of  March  SO,  1905,  P.  L 
76. 

The  words  '^residence''  and  ''domicil''  are  not  conyertible 
terms  and  the  latter  is  of  more  extensive  signification.  Domi* 
cil  is  the  place  where  a  man  has  his  true,  fixed  and  i)ermaneDt 
home  and  principal  establishment,  and  to  which  whenever  he 
is  absent  he  has  the  intention  of  returning.  It  is  acquired  by 
residence  with  the  intention  of  remaining  in  the  locality.    A 
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FOREIGN  ATTACHMENT- conHnve J. 

person  may  have  his  domicil  in  one  state  and  be  engaged  in 
business  in  another  and  thereby  acquire  a  temporary  residence 
in  the  latter.  A  man  can  have  but  one  domicil  for  one  and  the 
same  purpose  at  any  one  time»  though  he  may  have  numerous 
places  of  residence. 

The  word  ^'residence''  is  a  word  whose  statutory  meaning  de- 
pends upon  the  context  and  the  purpose  of  the  statute,  which 
may  as  used  in  one  statute  be  fulfilled  by  mere  business  resi- 
dence»  and  in  another  require  domicil  in  the  strictest  and  most 
technical  sense.  In  ascertaining  the  meaning  of  the  word 
''residence"  in  a  particular  statute  the  legislative  purpose  as 
well  as  the  context  must  be  kept  in  view. 

Foreign  attachment  is  the  equivalent  of  a  summons  for  com- 
,  mencement  of  a  personal  action.  It  is  a  process  by  which  to 
commence  a  i>ersonal  action  and  to  compel  an  appearance. 
The  foundation  for  the  writ  is  that  the  defendant  is  beyond  the 
reach  of  process  and  his  property  within  it.  The  purpose  of 
the  statute  is  to  compel  the  constructive  presence  in  court  of 
the  defendant  who  by  reason  of  his  absence  from  its  jurisdic- 
tion without  a  dwelling  place  therein  cannot  be  served  with 
the  summons.  In  construing  the  statute  authorizing  the  issu- 
ance of  the  writ,  its  object  should  be  kept  in  view  so  as  to  ac- 
complish its  intended  purpose. 

The  words  **not  residing  within  the  Commonwealth"  as  used 
in  the  Act  of  June  13,  1836,  P.  L.  568,  as  amended  by  the  Act 
of  March  30,  1905,  P.  L.  76,  providing  for  the  issuance  of 
writs  of  foreign  attachment  are  not  the  equivalent  of  and  do 
not  mean  "not  domiciled  within  the  Commonwealth." 

Jurisdiction  conferred  by  the  foreign  attachment  statute 
does  not  compel  the  debtor  to  acquire  a  domicil  or  residence  in 
another  state.  Nonresidence  in  this  State,  and  not  residence 
in  another  state,  is  the  t^t  of  the  jurisdiction  of  the  court  to 
issue  the  writ.  Actual  and  not  constructive  or  legal  resi- 
dence or  domicil  defeats  the  writ.  A  casual  or  temporary  so- 
journ or  transient  journey  beyond  the  State  will  not  confer 
jurisdiction,  but  if  the  debtor's  absence  is  so  protracted  that 
he  cannot  be  reached  by  the  ordinary  process  of  the  court  he 
is  "not  residing  within  the  Commonwealth"  within  the  mean- 
ing of  the  statute  and  the  creditor  is  entitled  to  the  writ. 

The  rule  that  foreign  attachment  lies  against  a  nonresident 
whose  domicil  is  within  the  State  applies  to  an  ambassador  re- 
siding at  a  foreign  court.    BAjmoBd  ▼•  LeisHaaa,  64. 

FOBEIGN  CORPORATIONS,  see  Corporations. 
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FRAUD. 

1.  EndoTMement  induced  by  fraud— Judgment  n.  o.  v.— 
Promiisary  notes — Negotiable  inetrumenta — Renewal  note — 
Endorsement.    W.  SaTlacs  Baak  ▼•  Sa««vs*  561. 

2.  Equity — Averments  of  hUl — Trusts  ex  maleficio — Res  ad- 
judicata — Release — Statute  of  limitations — Demurrer-^Acts  of 
October  IS,  mO,  P.  L.  1,  and  April  BB,  1856,  P.  L.  632.  Um  ▼. 
BnUUa,  141. 

8.  Evidence  of  fraud — Case  for  jury — CofUracts — Release 
for  injuries  caused  by  negligence.    0«rd«m  ▼•  CfrvMit  A*  Jl  P. 

4.  Fraudulent  deed — Reconveyance — Legal  owner — Practice, 
Supreme  Court — Equity — Equity  practice — Indispensable  par- 
ties.   Hartlttj  ▼•  Tim»g¥aip  smA  Sli«r,  550. 

5.  Fraudulent  pledge  of  stock  certificates — Endorsement  in 
blank — Estoppel — Corporations — Certificates  of  stock.  CSol** 
mUl  Trmmt  Co.  ▼•  CMitral  Trmmt  0«^  268. 

6.  Rescission — Assumpsit — Recovery  of  purchase  price  paid 
— Damages — Interest — Contracts — Contracts  for  the  sale  of 
land.    Ohim  VmL  Trmit  O^  ▼•  AllU^rn.  201. 

GAS  AND  GAS  COMPANIES. 

1.  Contracts — Rights  of  strangers — Remedy  at  law — Equity 
— Equity  jurisdiction — Boroughs.  Ol— 1#H  B^r*.  ▼•  Mf  n.  I^ 
*  K.  0«^  848. 

2.  Corporations — Boroughs — Contracts  for  lighting — Equity 
— Injunction,    lifni*  V*  Gas  €)••  ▼•  B.  Jl  fl 

0«^458. 


GIFTS. 

1.  Void  gifts^Wills-'^odieik'^onstruetion^Intentionr^ 
Intestacy^Ad  of  April  t6,  1856,  P.  L.  8t8.  AmiUwmmmH  Bf 
tate,84. 

GUARANTY. 

1.  Contracts — Suretyship — Pa$tfnent  of  whole  debt  by  one 
cosurety — Compulsory  payments — Contribution — Equity — Par- 
ties.   OmokeBh«lat«r  M  Bros.  €)••  ▼•  X«aa*  75. 

GUARDIAN  AND  WARD. 

1.  Authority  —  Ratification  —  WiUs  —  Construction  —  Die* 
posUory  clause — Modification  by  subsequent  provision — Option 
to  purchase — Exercise  of  option — Title  to  personal  property. 
DUwortk'fl  flstato,  475. 
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HIGHWAYS. 

1.  Borough  street — Trespass — Real  property — Railroads — 
Unauthorized  entru — Damages — Conclusiveness  of  verdict — 
Appeals.    Martim  ▼•  Boro.  of  W*  Xiib«rt]rf  500. 

2.  City  streets — Accumulation  of  ice — Constructive  notice — 
Pedestrians — Contributory  negligence — Negligence  —  Munici- 
pcUities.    GroM  ▼•  nttibmrsli,  525. 

3.  Dangerous  sidewalks — Barbed  wire  fence — Infants — Con- 
tributory negligence — Case  for  jury — Negligence — Boroughs. 
MnlHgam  ▼•  Homeotead  Boro^  361. 

4.  Dangerous  sidewalks — Death — Intoxication  of  deceased — 
Evidence — Circumstantial  evidence — Negligence — Municipali' 
ties.    QlmMcj  ▼•  MeKees  Roolw  Bora^  216. 

5.  Road  law — Widening  street — Location  of  street — Ordi- 
nances— Act  of  March  19, 190S,  P.  L.  S& — Equity — Injunction 
— Municipalities — Second  class  city.  M«rdoek  ▼•  Tlttitarsht 
573. 

6.  Sidewalk — Defective  sidewalk — Knowledge  of  defect — 
Coal  hole — Evidence — Case  for  jury — Negligence.  Tommy  ▼. 
Vftt.  Bamk,  568. 

7.  Streets — Proceedings  to  open — Discontinuance  of  proceed- 
ings— Municipalities — Act  of  May  16, 1891,  Section  7,  P.  L.  76. 
nttitarcVfl  Fetitiomt  392. 

8.  Streets  and  alleys — Plan  of  lots — Adoption  of  streets — 
Vacation — Obstruction — Lot  owners — Equity  —  Injunction  — 
Rehearing — Municipalities — Boroughs^  Ball  t«  nttsbmrsk 
StMl  Oo^  83. 

HOMICIDE,  see  Criminal  Law. 

HUSBAND  AND  WIFE. 

1.  Suit  by  husband  and  wife  for  injuries  to  wife — Items  of 
recovery — Expense  of  employing  servant  for  wife — Evidence — 
Negligence — Damages.  Hartebers  ▼•  nttibmrsli  Taxleab 
Oa^540. 

HYPOTHECATION. 

1.  Hypothecation  by  broker — Conversionn-^Brokors  —  Stock 
brokers — Purchase  of  stock  on  margin.  Darr  t*  lUalltr  T. 
*  T.  Oa.,  591. 

INFANTS. 

1.  Case  for  jury^NegUgence-^treet  railways.    Tarkayl  ▼. 
AllafkaBj  Vallar  0t.  Ry.  Oa^  851. 
VOL-OOXUn — iS 
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2.  Contributory   negligence — Caee   for  jwrf — Negligent 
Dangerous  sidewalke — Barbed  wire  fence.  M«lUsam  t* 
9Um4,  B^r^t  861. 

3.  Damages — Pain  and  suffering — Charge — Case  for  jurjf— 
Negligence — Street  railways,  Blaklsj  ▼•  FittiV«vs1k  Bya. 
O«^260. 

4.  Minor — Contributory  negligence — Negligence — Railroads 
— Permissive  crossings.    Ii<dg»  t*  F*  Jl  li.  E.  B.  B.  0«t  10. 

5.  Negligence  —  Municipalities  —  Bridges  —  Evidence  — 
Harmless  error — Parent'—Contributory  negligence.  Qvlam  t. 
nttiVwsht  521. 

INJUNCTIONS. 

1.  Corporations — Oas  companies — Boroughs — Contracts  for 
lighting — Equity.  Mf ra.  II.  Oas  €)••  ▼•  B.  Jk  B.  MaeadaaUieA 
Bm4  0«^458. 

2.  Corporations — Water  companies  —  Boroughs  —  Right  to 
purchase  plant  of  water  company — Sale  of  property  of  water 
campany — Equity — Act  of  April  29,  1874,  Section  S4,  Clause 
7,P.L.7S.    MmmmaanL  Boy.  w.  M»m— «m  Water  Oe^  58. 

8.  Estoppel  —  Easements'^ Interference  with  easements  — 
Equity.    Smltk  ▼•  BowlaaA*  806. 

4.  MunicipiUities — Second  class  city — Highway — Road  law- 
Widening  street — Location  of  street  —  Ordinances  —  Act  of 
March  19,  190S,  P.  L.  S6— Equity.  M«rdoek  ▼•  nttiWrsk, 
578. 

5.  Real  property — Covenants  running  with  the  land — BuHd- 
ing  restrictions — Equity.    MeClMkay  t*  Xlvk,  819. 

6.  Rehearing — Municipalities — Boroughs — Streets  and  aUey$ 
— Plan  of  lots — Adoption  of  street — Vocation — Obstruction— 
Lot  owners—Equity.    Ball  t.  nttibmrsli  Staal  Oa.,  88. 

INSURANCE. 

1.  Fire  insurance — Policy — Construction — Bailment — Grain 
elevator — Loss  by  fire — Rights  of  strangers  to  insurance  policy 
-^Evidence — Parol  evidence  rule. 

Where  the  bailor  of  property  claimB  under  a  fire  insuranoe 
policj  effected  by  one  not  the  owner  of  the  goods,  it  must  sp- 
pear  that  the  party  effecting  the  insurance  intended  when 
taking  out  the  policy  to  cover  the  bailor^s  interest  and  dis 
intention  must  be  ascertained  not  by  parol  eridenoe,  but  by 
the  terms  of  the  contract  contained  in  the  policy. 

An  insurance  policy  issued  t6  a  grain  warehouseman  secor- 
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ing  the  insured  against  loss  by  fire  ''on  merchandise  of  eyery 
description  incidental  to  the  business  of  the  assured  consisting 

chiefly  of  grain,  grain  products,  etc their  own  or  held  by 

them  in  trust  or  on  commission  or  consignment  or  sold  but  not 
removed,  all  while  contained  in  the  iron-clad  building  occupied 
as  elevator/'  will,  as  between  the  parties  to  the  contract  of 
insurance,  cover  malt  not  in  the  warehouse  at  the  time  and 
subsequently  shipped  thereto,  and  as  between  the  parties  to 
the  contract,  extrinsic  evidence  is  inadmissible  to  contradict 
or  vary  its  terms. 

Where  a  third  i>erson  not  a  party  to  an  instrument  claims 
rights  or  benefits  thereunder  and  seeks  to  take  advantage 
thereof  in  an  action  against  one  of  the  parties  to  the  contract, 
the  parol  evid^ice  rule  applies  and  neither  of  the  parties  to  the 
action  is  entitled  to  introduce  evidence  to  vary  or  contradict 
the  writing. 

The  bailor  of  goods  in  a  warehouse  destroyed  by  fire  may 
lawfully  adopt  the  benefit  of  the  insurance  previously  effected 
by  the  warehouseman,  if  he  notii^  the  latter  before  proof  of 
loss  is  made. 

Where  in  a  suit  in  equity  for  discovery  and  for  an  account- 
ing, it  api>eared  that  defendant  firm,  who  were  warehousemen, 
had  taken  out  i>olicies  of  insurance  upon  the  warehouse  and 
upon  grain  and  grain  products  then  stored  and  to  be  stored 
therein;  that  plaintiff  had  stored  certain  malt  in  such  ware- 
house without  noticing  defendants  that  they  were  the  owners 
thereof;  that  the  warehouse  and  the  malt  were  partially  de- 
stroyed by  fire;  that  plaintiffs  requested  defendants  to  in- 
clude their  malt  in  the  proof  of  loss  submitted  to  the  insurance 
companies,  which  defendants  refused  to  do;  that  defendants 
settled  with  the  insurance  companies  but  refused  to  account 
to  plaintiffs  for  any  of  the  money  received;  defendants  are 
•  properly  required  to  account  to  plaintiff  for  his  proportionate 
share  of  the  proceeds  of  insurance  computed  upon  the  basis  of 
the  settlement  with  the  insurance  companies  and  a  decree  for 
plaintiff  in  such  case  will  be  affirmed.  Jokaaom  t.  Stswart, 
486. 

2.  Life  insurance  —  Insurance  policies  —  Suicide  clause  — 
Death  hy  poison — Suicidal  intent — Mistake — Case  for  jurjf. 

Where  in  an  action  upon  a  life  insurance  policy  which  pro- 
vides that  it  shall  be  void  if  the  insured  commits  suicide,  the 
proofs  of  death  furnished  by  the  beneficiary  give  suicide  as  the 
cause  of  death,  the  burden  is  shifted  to  the  beneficiary  to  show 
that  death  was  not  in  fact  caused  by  suicide. 
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Where  in  an  action  upon  a  life  insurance  policy,  it  i^pears 
that  the  death  of  the  insured  was  caused  by  drinking  carbolic 
acid  when  alone  in  his  bed  room,  and  the  proofs  of  death  signed 
by  the  beneficiary  gave  suicide  as  the  cause,  the  case  is  for  the 
jury  and  a  verdict  for  the  plaintiff  will  be  sustained,  where  it 
further  appears  from  the  plaintifiTs  evidence  that  the  proofs 
of  death  were  filled  out  by  a  representative  of  the  defendant, 
were  not  read  to  her  and  were  signed  by  her  without  knowing 
the  contents,  that  the  bottle  of  acid  had  been  procured  hy  the 
insured  for  household  purposes  and  placed  in  a  closet  contain- 
ing his  medicine,  it  also  appearing  that  the  insured's  eye  sight 
was  impaired  at  the  time.  Jaakaar  ▼•  Kmichta  of  MMoalbMat 
281. 

3.  Motion  to  withdraw  juror — TriaU — Continuanee—Preju- 
dicial  evidence — Negligence.    OmrrmM  ▼•  Iiorek,  247. 

4.  Suit  on  insurance  policy — Pleading  and  practic&—PretM' 
ture  action — Plea  in  abatement — AffidavU  of  defense,  IMkU 
▼•  HortkwMtorm  Vat.  Ims.  0^^  667. 

INSURANCE  COMPANIES. 

1.  Insurance  policies — Extended  insurance — ForfeUur&— No- 
tice— Case  for  jury  —  Contracts  —  Construction  —  Intention. 
Trmm^im  ▼.  PrmdoBtUl  Ims.  0«^  880. 

INTEREST. 

1.  Contracts — Contracts  for  the  sale  of  land—Fraudr-Ro- 
scission — Assumpsit — Recovery  of  purchase  price  paidr-Dam- 
ages.    Ohio  VaL  Trmst  Co.  t.  Allium,  201. 

2.  Trusts  and  trustees — Stakeholders — Deposit  in  hank^ 
Counsel  fee.    DoWitt  ▼•  Kojatomo  Hat.  Bamk,  584. 

INTERSTATE  COMITY. 

1.  Contracts — Parol  evidence  to  vary  written  contracis— 
Words  with  special  trade  significance — Evidence  to  show  fnean- 
ing — Sales — Contracts  of  sales — Locus  of  contract.  B^jUm^ 
Oo.  ▼•  Dooealsi*  180. 

INTESTACY. 

1.  Wills-'Codicils^Void  gifts^Constructum^InUniion'- 
Act  of  April  26, 1855,  P.  L.  S28.    Amdonoa'a  Satato,  84. 

INTOXICATION. 

1.  Intoxication  of  deceased — Evidence — Circumstantial  evi- 
dence— Negligence — Municipalities  —  Dangerous  sidewelki — 
Death.    Qlmmej  ▼•  MoKooa  Hooka  Borot  216. 
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1.  With — Insane  deluiions — Testamentary  capacity.  Bom's 
Appeal,  119. 

2.  WUla — Precept  to  Common  Pleas — Verdict— Questions  of 
law — Jurisdiction,  0,  C. — Appeal — Act  of  April  8,  18S8,  P.  L. 
tJfi.    OomaoBwealtk  Trmit  Go.  ▼•  D«BruiU«»  292. 

JUDGMENTS. 

1.  Bona  fide  judgment  creditor — Lien  of  judgment — Result- 
ing  trust — Act  of  June  k,  1901,  P,  L.  i^ — Ejectment — Bind- 
ing instructions — Remedial  statutes — Construction — Real  prop- 
erty.    ReekMter  Trvsi  Co.  ▼•  WUte»  469. 

2.  Confessed  judgments — Rule  to  strike  off — Warrant  of  at- 
torney— Assignment — Assignee's  rights, 

A  warrant  of  attorney  for  the  confession  of  judgment  on  a 
bond  is  given  in  aid  of  the  collection  of  the  debt  and  when 
unrestricted  will  be  construed  to  be  as  broad  as  the  obligation 
of  the  bond  and  to  extend  to  the  owner  thereof  by  assignment. 

On  a  petition  for  a  rule  to  open  or  strike  ofP  a  confessed 
judgment)  it  appeared  that  defendants  had  given  a  bond  pay- 
able to  plaintiff,  his  attorney,  executors,  administrators  or  as- 
signs. The  warrant  of  attorney  for  the  confession  of  judg- 
ment was  in  the  usual  form,  except  that  it  named  no  one  in 
whose  favor  judgment  might  be  confessed.  Petitioner  con- 
tended that  the  warrant  of  attorney  could  not  be  used  to  con- 
fess judgment  after  the  assignment  of  the  bond  by  the  obligee. 
The  court  refused  the  i>etition  and  discharged  the  rule.  Held, 
no  error.    Frits  ▼  Hortomt  187. 

8.  Judgments  by  confession — Opening  judgment — Discharge 
of  rule  to  open. 

Upon  a  petition  for  a  rule  to  open  a  judgment  confessed  by 
warrant  of  attorney  alleging  that  petitioner  had  been  fraudu- 
lently induced  by  the  representations  of  the  plaintiff  to  exe- 
cute a  judgment  note  for  $3,000,  at  a  time  when  she  was  unable 
to  read  because  of  the  loss  of  her  glasses,  and  that  she  in  fact 
owed  only  $300,  the  evidence  as  to  the  truth  of  the  facts  alleged 
was  conflicting  and  the  decision  depended  upon  the  credibility 
of  the  witnesses.  The  court  discharged  the  rule.  Held,  no 
error.    Wriskt  ▼.  Limlaart,  221. 

4.  Final  judgment — Real  property — Rule  to  hring  ejectment 
— Answer  to  rule — Acts  of  March  8, 1889,  P.  L.  10,  and  April 
16, 190S,  P.  L.  212.     In  ro  Footer's  Potitiom,  92. 

6.  Opening  judgments — Findings  of  fact — Appeals. 

The  findings  of  fact  of  a  judge  on  conflicting  evidence  will 
not  be  disturbed  except  for  error  clearly  shown. 
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An  application  to  open  a  confessed  judgment  is  addressed  to 
the  equitable  powers  of  the  courts  and  it  rests  with  the  coita- 
I^inant  to  make  out  a  case  that  would  justify  a  decree  in  his 
favor.  Where  the  evidence  is  conflicting,'  and  the  decision  de- 
pends entirely  on  the  credibility  of  witnesses,  the  conclusion  of 
the  lower  court  that  the  defendant  was  not  entitled  to  relief 
will  not  be  reversed.    WHgkt  ▼•  IdBkart,  221. 

6.  Rule  for  judgment — Contracts — Divuible  and  entire  eon- 
trade — Construction — Part  performance — Affidavit  of  defense. 
Prodween  0«k«  Co.  ▼•  Wllliaa,  313. 

7.  Warrants  of  attorney  to  confess  judgments — Correction 
of  errors  and  mistakes — Amendments — Practice,  C,  P, 

After  a  judgment  has  been  confessed  by  virtue  of  a  power  of 
attorney  the  warrant  becomes  functus  officio.  Neither  die 
court,  the  prothonotary,  nor  the  attorney  who  confessed  the 
judgment  has  power  to  do  any  act  which  would  have  the  effect 
of  giving  vitality  to  the  exhausted  power. 

For  errors  in  the  entry  of  such  a  judgment  or  for  the  correc- 
tion of  clerical  mistakes,  application  should  be  made  to  the 
court  to  correct  the  original  judgment  so  as  to  make  it  con- 
form to  the  facts,  not  to  enter  a  new  judgment 

Where  a  judgment  was  confessed  by  virtue  of  a  warrant  of 
attorney  but,  through  a  clerical  error,  for  a  smaller  sum  than 
the  note  and  warrant  of  attorney  authorized,  and  the  court  al- 
lowed the  plaintiff  to  amend  his  declaration,  and  confession  of 
judgment,  and  entered  an  amended  judgment  for  the  proper 
sum,  the  first  judgment  was  merged  in  the  second  which  was 
irregular  and  voidable,  but  as  it  appeared  that  the  amended 
declaration  was  sufficient  to  sustain  an  action  on  the  note,  an 
order  was  entered  directing  the  court  below  to  open  the  judg- 
ment so  as  to  let  the  defendant  into  a  def^ise.  lian  Hat. 
Bamk  ▼•  HvgkMi,  223. 

JUDGMENT  N.  O.  V. 

1.  Negligence — Contributory  negligence — Master  and  servant 
— Workman  oiling  machine — Absence  of  guard  on  cogwheels — 
Act  of  May  2, 1906,  P.  L.  S5B,    Ford  ▼.  H«bbard  *  Om^  518. 

2.  Practice,  C.  P. — Point  for  binding  instructions — Act  of 
April  22,  1906,  P.  L.  286— 'Motion  for  new  trial,  HMiek  v. 
XiMder,  372. 

3.  Promissory  notes — Negotiable  instruments — Renewal  note 
— Endorsement — Endorsement  induced  by  fraud.  W.  Saviaga 
Baak  ▼•  Sa««vs,  661. 
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JUHISDICTION,  C.  P. 

1.  Affidavit  of  defense — Municipal  claime — Claim  far  grad* 
ing,  curbing  and  paving  road — Cemetery — Exemption-^ Award 
of  jury — Scire  faciae — Parties — Defenses.  CmxitUk  t«  Cab»- 
Tim,  283. 

2.  Jurisdiction — Parties — Unregistered  foreign  corporaHon 
— Eeplevin. 

An  unregistered  foreign  corporation  owning  personal  prop- 
erty in  this  State  is  entitled  to  maintain  an  action  of  replerin 
therefor  in  the  courts  of  PennQylvania.  l^mrmOt  Xfc  €)••  t* 
OA«flel,24. 

JURISDICTION,  EQUITF. 

1.  Boroughs — Oas  companies — Contracts — Bights  of  stran* 
gers — Bemedy  at  law — Equity.  01— !•!<  Boro.  t*  Mf n.  !••  Jk 
K.O«^d48. 

3.  Parties  not  entitled  to  question  jurisdiction — Suhmission 
by  agreement.    Mfn.  V.  Qmm  0«.  ▼.  B.  St  B.  M— JailM#< 

JUBISDICTION,  0.  C. 

1.  Appeal — WUls — Precept  to  Common  Pleas — Issue — Ver- 
dict-Questions of  law-'Act  of  April  8, 18S8,  P.  L.  liJfi.  Omi. 
m^mwMatk  Tvmmt  0^.  ▼•  DvBnillU,  292. 

JUBY  COMMISSIONERS,  see  Public  Officers* 

JURY  AND  JURORS. 

1.  Juries — Drawing  of  jurors — Jury  commissumers—Crimi- 
nal  law — Procedure— Writ  of  venire — Clerical  errors — Acts  of 
April  10,  1867,  Section  S,  P.  L.  62,  and  March  18, 1874,  P*  L. 
46.    Cms.  T.  CkiMMll«wakl,  171. 

2.  Motion  to  withdraw  juror — Trials — Continuance — Preju* 
dicial  evidence — Negligence — Insurance.  CmsrmM  ▼•  I^tA^ 
247. 

8.  Withdrawal  of  juror—Practice,  C.  P. — Witness — Irrele* 
vant  remarJcs,    Alaslar  ▼•  Pitta.,  O.,  O.  Jk  St.  L.  By.  Omn  487. 

LANDLORD  AND  TENANT. 

1.  Beal  property — Oil  and  gas  leases — Bight  to  driU  more 
wells  than  the  lease  requires — Construction — Intention.  B«r» 
KM  ▼•  M.  Pmm  on  €•.,  128. 

LEASEHOLDS. 

1.  Injury  to  leasehold— Damages — Amendment  to  statement 
— Agreement  of  counsel — Chose  in  action — Assignment — Ver* 
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dici — RemiiHtur — WiinessM — Competenep — Evidence —  Roads 
and  etreete — Change  of  grado — Boroughs,    C>—  ▼•  M«K«m 

LEGACIES. 

1.  DeterminaHon  of  legacies — WUls — Consiruciior^-'Resid' 
ua/ry  bequest — Intention.    Qlmamoiw'u  Bstste,  613. 

LEGISLATIVE  INTENT. 

1.  Statutes — Construction — Reasonable  and  absurd  results^ 
Literal  or  natural  meaning.    In  rm  T9mtmt^m  PstitlMi,  93. 

LIENS. 

1.  Lien  of  judgment — Resulting  trust — Act  of  June  k,  1901, 
P.  L.  i2& — Ejectment — Binding  instructions — Remedial  slot- 
utes — Construction — Real  property  —  Judgments  —  Bona  fide 
judgment  creditor.    Mmeikmkm  Tr««t  €)••  ▼•  WUlte,  409. 

LIFE  ESTATES. 

1.  Fee-taU  estates — Rule  in  Shelley's  Case — Contingent  re- 
mainders— WiUs — Meaning    of   "issue"  —  Construction — In- 
'  tentionr—Real  property — Act  of  April  97, 1856,  P.  L.  968.   C«r- 
lisl«  T.  Oarllsle,  116. 

MANDAMUS. 

1.  Telegraph  and  telephone  companies — Corporations — Con- 
tracts— Bight  of  telephone  company  to  terminate — Answer- 
Demurrer.    0«ai«  T.  OeBt.  Dist.  T«l«pliomo  <)•.,  586. 

MABGIN. 

1.  Purchase  of  stock  on  margin — Brokers — Stock  brokers-^ 
Hypothecation  by  broker — Conversion.  Darr  t*  TUMitf  T*  * 
V.  Om^  591. 

MASTER  AND  SERVANT. 

1.  Driver — Assumption  of  risk— Contributory  negligence— 
Act  of  May  16,  1898,  Article  XX,  Section  1,  Rule  8,  Article 
XXII,  Section  1,  P.  L.  6B — Case  for  jury — Negligence — Mines 
and  mining.    Sai^tk  ▼•  8tom«r,  57. 

2.  Fellow  servants — Explosion — Nonsuit — Negligence.  Bs^ 
l«WBki  T.  Omrmmssi^  titMl  0«^  366. 

8.  Foreman — Vice-principal — Assumption  of  risk — ContrUm^ 
tory  negligence — Case  for  jury — Negligence — Defective  ma- 
chinery.   Ff  •!£ or  T.  AU^slMsy  StMl  0«^  256. 
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MASTEE  AND  SERVANT— conhnuerf. 

4.  Master'g  duty  to  warn  servant  of  danger — Duty  to  pro* 
vide  safe  place  to  work — Conflict  of  law» — Torts — Case  for  jury 
— Negligence,    Olark  ▼•  B«si  Mf  s.  <)•.,  853. 

6.  Mine  foreman — Superintendent—Mines  and  mining — Bi- 
tuminous Act  of  May  16, 189S,  P.  L.  6f^ — Mine  posts — Assump- 
iion  of  risk — Evidence  —  Nonsuit  —  Negligence.  Teitmvm  t* 
Vmmtm  CmI  0«^  241. 

6.  Negligence — Act  of  June  10,  1907,  P.  L,  SSS—Vice-prin- 
cipal — Duty  to  warn  of  danger — Contributory  negligence — Case 
for  jury.    Bmm  ▼•  JmiM  *  IiamsUim  Bt—l  0«^  836. 

7.  Negligence — Contributory  negligence  —  Workman  oiling 
m€ichine — Absence  of  guard  on  cogwheels — Judgment  non  ob- 
stante—Act  of  May  2,  1906,  P.  L.  S6B  Ford  ▼•  Hvbbard  * 
0«^  618. 

8.  Negligence — Dangerous  employment — Obvious  danger — 
Reliance  on  master^s  judgment — Assumption  of  risk.  Fl«k« 
•rt7  ▼•  XeCUmtlA-lfAnliaU  Oonat.  O^  580. 

9.  Negligence — Defective  tools — Case  for  jury.  MeOratk  ▼• 
nttiV«vsk  Oas«  *  ti«PPl7  Oo^  228. 

10.  Safe  place  to  work — Contributory  negligence — Assump- 
tion of  risk — Case  for  jury-^Negligence.  Xlllmejer  ▼.  Fors«d 
StMl  WkMl  Co^  110. 

11.  Vice-principal — Conductor — Brakeman — Scope  of  duties 
— Contributory  negligence — Case  for  jury — Negligence — Rail- 
roadi.    AimmUj  t.  Pltta^  C^  G.  *  St.  X*.  By.  Co.,  487. 

MINES  AND  MINING. 

1.  Negligence — Master  and  servant — Driver — Assumption  of 
risk-contributory  negligence — Act  of  May  16,  189$,  Article 
XX,  Section  1,  Rule  S;  Article  XXII,  Section  1,  P.  L.  6t— 
Case  for  jury.    SaUtk  ▼•  Stomor,  57. 

2.  Negligence — Master  and  servant — Mine  foreman — Super- 
intendent— Bituminous  Act  of  May  15,  189$,  P.  L.  6f^ — Mine 
posts — Assumption  of  risk — Evidence — Nonsuit.  Peton  ▼. 
Vmmtm  CmI  €••,  241. 

MISTAKE. 

1.  Case  for  jury — Insurance — Life  insurance  —  Insurance 
policies — Suicide  clause — Suicidal  intent — Death  by  poison. 
Jaakaar  t.  mmigktm  mf  MmmosLh—B^  281. 

2.  Correction  of  errors  and  mistakes — Amendments — Prac- 
tice, C.  P. — Judgments — Warrants  of  attorney  to  confess 
judgments,    lian  Hftt.  Baak  ▼•  HmslMs,  223. 
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MORTGAGES. 

1.  Scire  facias  sur  mortgage — Affidavits  of  defense — Suffi- 
cient averments. 

In  an  action  of  scire  facias  to  recover  the  principal  of  a 
mortgage  for  default  in  the  payment  of  interest,  where  the 
affidavit  and  supplemental  affidavit  of  defense  set  up  the  fail- 
ure of  consideration  and  the  violation  of  a  contemporaneous 
parol  agreement  which  had  induced  the  execution  of  the  mort- 
gage, alleging  that  it  was  made  for  the  accommodation  of  the 
mortgagee  at  a  time  when  there  were  unsettled  accounts  be- 
tween the  parties,  the  adjustment  of  which  was  necessary  to 
determine  what,  if  any,  indebtedness  existed,  but  that  no  ad- 
justment had  been  made,  and  that  when  made,  it  would  be 
found  that  the  mortgagee  was  indebted  to  the  mortgagor  in 
a  large  amount  the  items  of  which  were  fully  stated,  and  that 
interest  was  not  to  be  paid  on  the  mortgage,  the  court  was 
not  in  error  in  discharging  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense.    CMmea  ▼•  B*«edem,  90L 

MOTIONS  AND  RULES. 

1.  Case  for  jury — Negligence — Automobiles — Chauffeurs — 
Chauffeur's  authority — Burden  of  proof.  OmrrmM  w*  Xt^vah, 
247. 

2.  Discharge  of  rule  to  open — Judgments — Opening  judg* 
ments — Findings  of  fact — Appeals — Judgments  hff  confession, 
Wrigkt  ▼•  ISmhmrt,  221. 

8.  Motion  for  new  trial — Practice,  (7.  P. — Judgment  n.  o.  «. 
Point  for  binding  instructions — Act  of  April  2t,  1905,  P.  L. 
£86.    HMi«li  T.  XiMder,  372. 

4.  Ride  for  judgment — Contracts — Divisible  and  entire  con- 
tracts — Construction — Part  performance — Affidavit  of  defense. 
Prod«Mra  Coke  Co.  t«  Wllli^a,  818. 

MUNICIPAL  CLAIMS. 

1.  Claim  for  grading,  curbing  and  paving  road — Cemetery 
— Exemption — Award  of  jury — Scire  facias  —  Parties  —  De- 
fenses— Jurisdiction — Affidavit  of  defense. 

On  a  scire  facias  sur  municipal  claim  for  grading,  curbing 
and  paving  a  road  in  front  of  a  cemetery;  owiied  by  a  Roman 
Catholic  congregation,  the  title  to  which  Wins  vested  in  the 
bishop  as  trustee  for  the  congregation,  the  bish<9,  and  by 
leave  of.  court,  the  congregation,  each  filed  an  aSdftvH  of  de- 
fense alleging  that  the  congregation  was  an  unincorporated 
religious  body  subject  to  the  bishop's  jurisdiction;  that  it 
nwned  the  property  agamst  which  the  claim  was  filed;   that 
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MUNICIPAL  CLAIMB^coniinued. 

the  bishop  was  not  the  owner,  reputed  owner  or  registered 
owner  thereof,  but  the  mere  custodian  of  the  legal  title  and 
that  no  notice  of  the  place  where  the  jurors  would  meet  and 
exhibit  their  schedule  was  given  to  the  congregation,  the  real 
owners  and  reputed  and  registered  owners  or  to  any  officer  or 
member  thereof;  that  the  only  notice  given  was  addressed  to 
the  ^t.  Rev.  Begis  Canevin,  Trustee,"  without  designating 
the  premises  to  be  assessed  or  stating  for  whom  he  was  trus- 
tee; that  the  congregation  had  had  no  opportunity  to  appear 
before  the  viewers  or  to  exercise  their  rights  to  file  exceptions 
or  appeal  to  the  Common  Pleas;  that  the  cemetery  property 
was  exempt  from  assessment,  but  that  the  congregation  had 
had  no  opportunity  to  raise  their  claim  of  exemption.  On 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense, 
plaintiff  contended  that  the  allegations  concerning  the  lack 
of  due  legal  notice  were  insufficient;  that  defendant's  claim 
for  exemption  should  have  been  made  before  the  viewers  and 
that  the  Act  of  June  4, 1901,  P.  L.  864,  Section  5,  as  amended 
by  the  Act  of  March  19,  1908,  P.  L.  41,  was  unconstitutional 
as  containing  subject  matter  not  expressed  in  the  title.  The 
court  discharged  the  rule.  Held,  no  error.  OArrlek  t*  Oame* 
TiB,288. 

MUNICIPAL  COUBT. 

1.  Municipal  Court  of  Philadelphia  Countu — ComtHutional 
lavh-CourU—Act  of  July  12,  191S,  P.  L.  711.  Qmwlmmk  t. 
MooM,  608. 

MUNICIPAL  LAW. 

1.  Aseessmente  for  benefits — Notice— Act  of  May  16,  1891, 
P.  L.  7& — Notice  to  property  owner — Insufficient  notice. 

The  Act  of  May  16,  1891,  P.  L.  76,  providing  for  notice  by 

the  viewers  *H^  all  parties upon  whom  assessments  for 

benefits  are  made"  is  not  complied  with  by  a  notice  addressed 
to  a  Roman  Catholic  bishop  as  'trustee"  without  describing 
the  premises  to  be  assessed,  or  naming  thet  cestui  que  trust, 
and  the  real  owners  of  the  proi>erty  are  not  put  on  notice  of 
the  proceedings  thereby. 

If  the  want  of  jurisdiction  of  a  board  of  viewers  appointed 
to  assess  benefits  appears  on  the  face  of  a  record  it  may  be 
taken  advantage  of  at  any  time,  but  if  the  question  of  juris- 
diction to  assess  a  particular  property  depends  upon  a  fact 
concerning  the  character  of  the  property  which  has  been  found 
adversely  to  the  owner,  such  finding  will  bind  him  in  an 
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action  of  scire  facias  upon  the  daim,  where  he  has  had  an 
opportunity  to  be  heard.  When^  however,  such  property  own^ 
did  not  appear  before  the  viewers  and  has  had  no  opportunity 
to  produce  his  defense,  he  may  make  his  defense  in  his  answer 
to  the  scire  facias,    terriek  ▼•  CMMTim*  288. 

3.  Municipal  corporation9 — Constitutional  law — ResirietioM 
on  municipal  indehtedness — Municipal  contracto — lUogal  con- 
tracts— Architects — Recovery  for  services, 

A  contract  by  a  municipal  corporation  which,  when  prop- 
erly construed,  does  not  fix  the  amount  of  the  liability  from 
its  date,  does  not  create  a  present  indebtedness  within  the 
meaning  of  the  constitutional  reetriction  on  municipal  indebt- 
edness. 

A  contract  between  a  school  district  and  an  architect  for  the 
preparation  of  plans  and  specifications  for,  and  the  super- 
vision of  the  construction  of  a  school  building,  will  not  be 
rendered,  unenforceable  by  a  subsequently  made  illegal  con- 
tract for  the  construction  of  the  building,  where  it  does  not 
appear  that  at  the  time  the  contract  was  made  with  the  archi- 
tect it  was  contemplated  by  either  party  that  a  subsequent 
illegal  contract  would  be  entered  into  for  the  construction  of 
the  building. 

Where  an  agreement  is  lawful  on  its  face  or  is  capable  of 
being  executed  in  a  lawfid  way,  and  the  intention  of  one  of 
the  parties  is  that  it  be  so  executed,  he  is  entitled  to  enforce 
the  agreement  notwithstanding  the  other  party  intended  an 
illegal  act,  if  he  was  unaware  of  the  illegal  intention. 

In  an  action  of  assumpsit  to  recover  upon  an  entire  contact 
made  by  an  architect  with  a  school  board  for  the  preparation 
of  plans  and  specifications  and  for  the  superintendence  of  the 
construction  of  a  school  building  by  an  architect,  plaintiff  sub- 
sequently amended  his  statement  of  claim  so  as  to  claim  the 
contract  price  of  that  part  of  the  services  which  he  had  per- 
formed; it  appeared  that  the  school  board  was  authorized  to 
employ  an  architect  and  that  after  the  execution  of  plaintiff's 
contract  the  board  entered  into  a  contract  with  a  contractor 
for  the  construction  of  the  building;  that  plaintiff  prepared 
plans  and  specifications  and  performed  services  in  connection 
with  the  construction  of  the  building  until  further  work  was 
stopped  by  injunction  proceedings  on  the  ground  that  ihe 
contract  for  the  construction  of  the  building  was  illegal,  in 
creating  a  debt  exceeding  the  constitutional  limit  Plaintiff's 
contract  did  not  state  the  cost  of  the  building  but  his  com- 
pensation was  made  to  depend  upon  the  cost  thereof.    Plain- 
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tifPs  uncontradicted  evidence  was  that  when  the  contract  was 
signed  the  hoard  had  not  determined  upon  the  size  of  the 
huilding;  that  nothing  was  said  as  to  what  the  huiudibg  would 
cost  and  that  he  did  not  familiarize  himself  with  the  financial 
standing  of  the  board.  Held,  that  the  plaintiff  was  entitled  to 
recover  for  the  services  he  had  performed,  femev  t.  Sekool 
Birt.  •£  MeKeM  Bocks*  294. 

8.  Municipaliiiea — Boroughs — Streets  and  aUeys — Plan  of 
his — Adoption  of  streets — Vacation — Obstruction — Lot  owners 
— Equity — Injunction — Rehearing. 

A  sale  of  lots  by  a  private  owner,  according  to  a  plan  which 
shows  them  to  be  on.  a  street,  implies  a  grant  or  covenant  to 
the  purchasers  that  the  street  designated  on  the  plan  shall 
remain  open  for  the  use  of  the  lot  owners,  and  operates  as  a 
dedication  of  the  street  to  public  use.  The  rights  of  the  lot 
owners  in  such  a  case  are  founded  in  the  contract  of  the  par- 
ties»  and  do  not  depend  ui>on  the  acts  of  municipal  authori- 
ties. 

Where  a  copy  of  such  a  plan  of  lots  showing  the  streets  and 
alleys  in  the  proceedings  for  the  incorporation  of  a  borough  is 
recorded,  together  with  the  decree,  this  is  notice  of  the  inten- 
tion of  the  borough  to  take  over  the  streets  and  alleys  shown 
I^  the  plan  as  its  system  of  public  highways. 

When  a  borough  has  made  all  the  streets  and  alleys  shown 
upon  such  a  plan  public  highways,  such  an  action  is  an  ap- 
propriation by  the  borough  of  the  rights  of  the  owner  of  the 
land  covered  by  the  plan  of  lots  to  the  land  contained  within 
the  said  streets  and  alleys  for  public  purposes,  and  thereafter 
all  such  streets  and  alleys  are  streets  and  alleys  of  the  borough 
and  subject  to  municipal  control. 

One  who  purchases  a  lot  shown  ui>on  such  a  plan  after  the 
streets  and  alleys  located  thereon  have  been  acquired  by  a 
municipality,  is  not  in  the  position  of  one  purchasing  a  lot 
from  a  private  owner  according  to  a  plan  showing  streets  and 
alleys  laid  out  by  such  owner  not  accepted  or  adopted  as  public 
highways  by  municipal  authority,  but  takes  the  lot  with  notice 
that  the  streets  and  alleys  are  controlled  and  maintained  by 
borough  authorities  as  puhlic  highways,  subject  to  the  right  of 
vacation  thereof. 

A  borough  was  first  laid  out  as  an  industrial  town  by  a  pri- 
vate land  company  in  1898.  At  that  time  a  plan  of  lots,  show- 
ing streets  and  alleys,  was  duly  recorded  by  the  land  company. 
A  few  months  thereafter  the  borough  was  incorporated,  and  the 
streets  and  alleys  shown  on  the  plan  aforesaid  were  adopted 
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by  the  borough  as  streets  and  allejs  of  the  borouc^  Subse- 
quently the  plaintiff  acquired  title  to  a  lot  shown  on  said  plan. 
After  certain  of  said  streets  and  alleys  had  bem  duly  yacated 
by  the  proper  authorities,  and  had  been  occupied  by  the  defend- 
ant in  the  operation  of  its  plant,  plaintiff  filed  a  bill  in  equity 
to  restrain  the  obstruction  of  such  streets  and  alleys.  It  did 
not  appear  that  her  property  abutted  on  any  of  the  yacated 
streets  or  alleys,  or  that  she  was  injured  by  such  occupation, 
or  that  access  to  her  property  was  interfered  with.  The  lower 
court  dismissed  the  bill.    Held,  no  error. 

The  action  of  a  trial  court  in  refusing  to  open  such  a  case 
and  to  grant  a  rehearing  will  not  be  rerersed  where  there  is 
no  abuse  of  discretion.    Bell  ▼•  Pittstomrgk  Mtmml  Co^  83. 

4.  MunicipaliHes — City  atreeU — AccumtUaHon  of  ice — Con- 
Miructive  notice — Pedeeirtane — Contributory  negligence — Neg- 
ligence.   Ore—  ▼•  Pitts%mrsk,  526. 

6.  Municipalitiee — Contracts — Water  companies — AppedU— 
Assignments  of  error.  Hew  Oastle  Water  Oe.  w.M»  i^M.  By. 
*  L.  <kkt  100. 

6.  MunicipaliHes — Negligence — Bridges — Bvicknce — Harm^ 
less  error — Infant — Parent — Contributory  negligence.  Qmimm 
T.  Pitts%mrsk,  521. 

7.  Municipalities  —  Negligence  —  Dangerous  sidewalks  — 
Death — Intoxication  of  deceased — Evidence — Circumstantial 
evidence.    Olaaey  ▼•  MeKees  Beeka  Bere.,  216. 

8.  Municipalities — Second  class  city — Highway — Boad  law 
— Widening  street — Location  of  street — Ordinances — Act  of 
March  19, 190$,  P.  L.  S5 — Equity — Injunction. 

While  a  city  of  the  second  class  has  the  authority  to  take 
private  property  for  street  puri)oses,  it  cannot  by  ordinance 
locate  a  new  street  orer  an  existing  and  traveled  thorough- 
fare, or  provide  for  the  widening  and  improving  of  public 
streets  under  the  gruise  of  extending  another  street.  When  the 
city  intends  to  widen  a  street  it  must  proceed  under  the  Act 
of  March  19, 1908,  P.  L.  35,  which  provides  for  the  'laying  out, 
opening,  widening,  straightening,  extending  and  vacating 
streets  and  alleys"  in  cities  of  the  second  class. 

Where  an  ordinance  of  a  city  of  the  second  class  provides  for 
the  extending,  opening  and  widening  of  a  certain  sixty-foot 
wide  street  and  the  extension  of  such  street,  after  passing  over 
private  property,  would  embrace  and  include  two  existing  and 
traveled  streets,  one  sixty  feet  and  the  other  forty  feet  wide, 
and  an  established  twenty-foot  wide  alley,  and  the  ordinance 
contains  nothing  in  the  title  or  body  thereof  to  put  die  property 
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owners  on  the  line  of  such  streets  ui>on  notice  of  the  proposed 
extension,  such  ordinance  is  invalid,  and  the  extension  of  the 
street  under  the  authority  of  such  ordinance  will  he  enjoined 
at  the  instance  of  a  property  owner.  Mmrdoek  ▼•  PittsVmrsk, 
573. 

9.  Municipiilities — Streets — Proceedings  to  open  —  Discon' 
tinuance  of  proceedings — Act  of  May  16,  1891,  P.  L.  76,  8ec» 
tion  7. 

Under  the  Act  of  May  16,  1891,  P.  L.  76,  Section  7,  which 
provides  that  where  proceedings  for  opening  a  city  street  have 
heen  discontinued  ''all  costs  upon  any  proceeding  had  thereon 
shall  he  paid  by  said  municipal  corporation,  together  with 
actual  damage,  loss  or  injury  sustained  by  reason  of  such  pro- 
ceedings," the  witness  fees  recoverable  are  such  as  may  be 
legally  taxed  in  an  ordinary  legal  action,  and  the  ''damage, 
loss  or  injury,"  recoverable  are  such  as  are  occasioned  by  de* 
preciation  of  the  market  value  of  the  property  or  the  depriva- 
tion of  use  during  the  continuance  of  the  proceeding;  money 
expended  in  the  procurement  of  expert  testimony,  or  damage 
for  the  loss  of  an  advantageous  lease  which  a  property  owner 
could  have  made  had  it  not  been  for  the  action  of  the  city,  is 
not  recoverable. 

Proceedings  were  instituted  by  a  city  for  the  assessment  of 
damages  and  benefits  arising  from  the  opening  and  extension 
of  a  street ;  thereafter  the  proceedings  were  abandoned  and  an 
auditor  was  appointed  under  the  Act  of  May  16,  1891,  P.  L. 
75,  to  hear  all  parties  claiming  costs  and  expenses  and  damage, 
loss  or  injuiy  sustained  by  reach  of  such  proceedings;  appel- 
lant, a  property  owner,  upon  his  written  petition  was  allowed 
to  join  in  the  proceedings ;  the  auditor  allowed  his  claims  for 
counsel  fees  and  legal  witness  fees  and  disallowed  claims  for 
cost  of  plans  and  copy  of  testimony,  and  for  damage,  loss  and 
injury  based  upon  the  lost  opportunity  to  make  a  remimerative 
lease  and  for  witness  fees  in  excess  of  the  statutory  amount 
paid  to  expert  witnesses;  the  court  dismissed  exceptions  to 
the  report  of  the  auditor  and  entered  judgment  thereon.  Upon 
appeal  from  the  action  of  the  court  in  refusing  the  claims  for 
expert  testimony  fees  and  the  loss  of  the  prospective  tenant  the 
judgment  was  affirmed.    PittsVmrsh**  Peiltiom,  392. 

MUBDER,  see  Criminal  Law. 


Digitized  by 


Google 


688  INDEX. 

NEGLIGENCE. 

1.  Automobiles — Chauffeurs — Chauffeur's  auihorHjf — Bur- 
den of  proof — Case  for  jury. 

In  an  action  to  recover  damages  for  personal  injuries  re- 
sulting from  the  alleged  negligent  operation  of  the  defendant's 
automobile  by  defendant's  chauffeur,  the  burden  is  on  the 
plaintiff  to  show  that  the  chauffeur  was  the  servant  of  the 
owner  of  the  car,  and  that  at  the  time  of  the  accident  was  en- 
gaged upon  the  business  of  the  owner,  or  acting  within  the 
scope  of  his  employment. 

The  case  is  for  the  jury  where  the  chauffeur  testified  that 
the  accident  occurred  after  he  had  cleaned  and  put  the  car  in 
order,  and  while  testing  it  for  use  on  the  following  day;  and 
the  defendant  denied  having  any  knowledge  of  die  fact  that  his 
chauffeur  had  taken  the  car  out  of  the  garage  at  such  time 
or  that  he  had  any  authority  to  do  so.    Omrrmm  w*  l^mrrnkf  ^7. 

2.  AutomohUes  —  Pedestrians  —  Contributory  negUgmice  — 
Care  in  crossing  street — Death, 

In  a  crowded  city  jstreet  the  dictates  of  common  prudence  re- 
quire that  a  heavy  vehicle,  such  as  an  automobile,  shall  be  kept 
under  control  so  as  to  avoid,  or  at  least  minimige^  the  dangers 
of  a  collision. 

It  is  not  the  duty  of  one  crossing  a  public  roadway  to  stop, 
but  he  must  look  and  listen  to  ascertain  if  vehicles  are  coming, 
and  must  be  on  his  g^uard  after  he  starts  on  to  the  street, 
and  must  continue  on  the  alert  while  crossing  the  entire  road- 
way. 

In  an  action  of  trespass  to  recover  damages  for  deatb  caused 
by  a  coUison  with  an  automobile,  it  was  proper  to  permit  the 
jury  to  take  into  consideration  the  distance  which  the  machine 
traveled  before  it  came  to  a  stop  after  the  deceased  was  struck, 
in  estimating  the  speed  of  the  car. 

In  an  action  of  trespass  to  recover  damages  for  the  death 
of  plaintiff's  husband  kiUed  in  a  congested  street  by  an  auto- 
mobile driven  by  defendant's  chauffeur  in  the  course  of  his 
employment,  where  plaintiff's  testimony  tended  to  show  that 
the  automobile  was  moving  at  from  twelve  to  fifteen  miles  an 
hour;  that  deceased  was  struck  by  the  front  of  the  car  near 
its  center  and  that  the  car  moved  forty  or  fifty  feet  after  the 
collision  before  it  was  stopped,  while  defendant's  testimony 
tended  to  show  that  the  automobile  was  running  slowly  whte 
deceased  stepped  from  behind  a  wagon  directly  into  the  side 
of  the  mud  g^uard  on  the  car,  the  front  of  which  did  not  strike 
him,  the  case  was  for  the  jury,  and  a  verdict  and  judgment  for 
plaintiff  will  be  sustained.    I*ora]i  ▼•  RimekArt,  231. 
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8.  B9rou(^9 — Dangerous  sidewalks — Burhsd  ioire  fence — 
Infante-^etUribt^itry  negligent — Case  fjitr  imp. 

The  measure  of  a  child's  responsibility  for  his  ama.  injuries 
in  an  accident  caused  by  negligence  is  his  oapacitj  to  eee  and 
appreotate  danger,  and  whil^  the  measuj^  yanies  with  eacli  ad- 
ditional year,  the  standard  is  the  arerage  eapiac^ty  of  others  of 
his  atpe  and  int^igence. 

In  an  action  against  a  borough  to  seeo^?  damages  for  per* 
acmal  injuries  sustained  by  the  plaintiS,  a  girl  eleren  and  a  half 
years  old,  as  the  result  of  coming  in  contact  with  the  loose 
ends  of  a  barbed  wire  fence  extending  oyer  a  narrow  sidewalk 
upon  which  plaintiff  was  walking  in  the  dude  of  evening, 
where  Ihe  negligence  of  the  defendant  was  admitted,  but  it  was 
contended  that  plaintiff  was  guilty  of  contributory  negligence 
in  using  suidi  sidewalk,  when  a  safe  and  eonvenient  way  on 
another  street  was  opened  to  her,  the  court  did  9ot  arr  m  aub- 
mitting  the  case  to  the  jury  under  an  instruction  to  ike  effect 
that  the  child  should  be  held  only  to  the  degree  of  care  that 
was  ordinarily  to  be  expected  of  a  child  of  her  age.  M»l|lgaii 
▼•  Hemeatead  Bom^  361. 

4.  ConMhuiory  negligence — ^'SUp,  lo9k  a»d  iistsn'^— Qu0«- 
Uons  far  jury — Charge — Evidence — Negative  tesUmonp. 

In  an  action  against  a  railroad  company  to  recover  damages 
for  personal  injuries,  sustained  by  the  plaintiff  by  being  atruck 
by  a  passenger  train  while  he  ws^b  erossing  the  defendant's  rail- 
road in  a  buggy,  the  question  whether  he  stopped  at  the  proper 
place  between  the  trades  of  the  defendant  company  and  those 
of  another  railroad  company  which  he  had  to  arose  before 
reaching  the  tracks  of  another  company  <Nr  whether  ha  stopped 
befare  readiing  the  tracks  of  the  other  company  Mid  tlMfefore 
at  an  imprcqwr  place  was  for  the  jury. 

Where  in  such  a  case,  the  plaintiff  and  another  wHms  tes- 
tis that  they  had  reason  for  listening  for  signals  by  ik^  ap- 
proadiing  train  and  that  there  was  no  headlight  on  4be  «ngine 
and  that  no  warning  was  giTcn,  and  the  plaiotiff'a  Beaaoii  given 
ma  that  he  intended  to  cvoas  the  track  and  bad  atapped*  look^ 
and  liatened  for  a  train,  and  tiia  witnaes  teatifi^d  Aa%  hfi  was 
.  .  ^dfifing  a  akittiah  oclt  and  biewiag  the  iSfcmmg  io  ha  diuiger- 
ona,  desired  to  know  whether  a  tmin  was  awi^MMdiiog  «r  not 
before  he  atten^^ted  to  pass  the  emmbsgf  nmA  ^estjflMvy,  to- 
gether with  negatiTc  testimony  that  no  sigAab  wm  hsavd  and 
no  headlight  seen,  ia  auflcient  to  go  te  tfie  jury  an  4»  ques- 
tion cd  whether  the  apgiwe  had  a  headlight  andgiyna  aajpial  of 
its  approach  to  the  crossing.    lUaao  t,  F,  |^  L.  E.  H*  H,  C#.t  1« 

Vol.  ocxlui — 14 
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5.  Damages — Suit  hy  husband  and  wife  for  ntjuriee  to  wife-- 
Heme  of  recovery — Esoponee  of  employing  eervami  for  wife-- 
Btidence. 

In  an  action  by  husband  and  wife  to  reooyer  damages  result- 
ing from  an  injury  to  the  latter  through  being  stmdL  by  de- 
fendant's taxicaby  in  which  a  dear  case  of  negligence  was  made 
outy  the  plaintiff  set  out  in  the  statement  of  claim  that  the 
wife  had  been  knocked  down  and  severely  wounded  and  bruised 
in  her  limbs,  body  and  face,  and  that  her  neirous  system  had 
reoeiyed  a  severe  shock,  and  that  she  had  been  permanently 
injured.  Held  that,  under  this  statement,  the  wife  was  prcqn 
erly  permitted  by  the  trial  judge  to  answer  a  question  in  rela- 
tion to  the  suffering  and  inconvenience  caused  by  her  injury, 
followed  by  proof  that  her  condition  was  the  direct  result  of 
the  injuiy  to  her  nervous  system  which  was  alleged  in  the 
statanent  of  claim. 

In  such  an  action,  the  expense  of  employing  a  servant  for 
housdiold  work  which  the  wife  cannot  perform  because  of  her 
injury,  is  an  item  of  loss  for  which  the  husband  can  recover. 
HertaWvs  ▼•  Pittstomrgk  Tasleab  Co^  54a 

6.  Evidence — Proof  of  lose  of  earning  power. 

Loss  of  earning  i>ower  is  only  one  of  the  elements  of  damage 
in  cases  of  personal  injuries  but  it  is  an  elem^it  which  must 
be  fairly  proved  before  an  allowance  can  be  made  therefor. 

In  an  action  to  recover  damages  for  personal  injuries,  in 
which  the  case  was  for  the  jury,  it  appeared  that  plaintiff  for 
thirteen  years  prior  to  the  time  of  the  accident  had  been  em- 
ployed by  the  City  of  Pittsburgh  as  a  foreman  and  as  a  special 
officer  at  a  salary  of  $75.00  per  month.  Plaintiff  lost  no  wages 
by  reason  of  the  accident  as  the  city  paid  him  at  the  regular 
rate  while  he  was  disabled  and  continued  him  in  his  pdsition 
afterwards  at  the  same  wages.  The  injuries  sustained  by  the 
plaintiff  resulted  in  the  loss  of  the  greater  part  of  one  hand 
and  a  finger  from  the  other.  Plaintiff  offered  evidence,  which 
was  admitted  against  objection,  to  show  that  some  thirteen 
years  before  plaintiff  had  been  employed  as  a  stationary  en- 
gineer. It  was  not  shown  what  his  earning  capacity  was  at 
that  time  nor  did  it  appear  that  he  earned  then'  more  than  he 
was  afterwards  paid  while  in  the  employ  of  the  city.  Evi- 
dence offered  by  the  plaintiff  was  also  admitted  against  objec- 
tion to  show  the  average  rate  of  wages  paid  to  stationary  en- 
gineers at  the  time  of  the  trial,  which  average  waa  oonsider- 
aUy  higher  than  the  wages  which  plaintiff  was  actuallj  eam- 
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«      ing.    Upon  appeal  it  was  held  that  this  evidence  was  iiiq>rop- 
erly  admitted.    HeUBatetUr  ▼•  Pittstomrsk  Bin.  Cm^  4S3. 

7.  Excessive  damage — Reduction  hy  Supreme  Court — Act  of 
May  to,  1891,  P.  L.  lOL 

The  exceptional  power  conferred  on  the  Supreme  Court  to 
grant  a  new  trial  because  a  verdict  is  excessive  will  not  be  ex- 
ercised except  in  extreme  cases,  where  the  injustice  of  allow- 
ing an  excessive  verdict  to  stand  is  so  manifest  as  to  clearly 
show  a  failure  of  the  court  in  which  the  case  was  tried  to 
properly  exercise  its  discretion.  Hertslierg  t.  Fitts¥mrgk 
TMleab  Cb^  540. 

8.  Master  and  servant — Act  of  June  10,  1907,  P.  L.  62S — 
Vice-principal — Duty  to  warn  of  danger — Contrtbutory  negli- 
gence — Case  for  jury. 

The  Act  of  June  10, 1907,  P.  L.  523)  which  provides  that 
where  an  act  is  ''done  in  obedience  to  the  rules,  instructions  or 
orders  given  by  the  employer  or  any  person  who  has  authority 
to  direct  the  doing  of  the  act"  makes  the  person  giving  such 
orders  the  agent  of  the  employer,  and  if  there  is  negligence  in 
giving  the  order  which  would  naturally  and  reasonably  cause 
injury,  the  employer  is  liable. 

In  an  action  to  recover  damages  for  personal  injuries  {sus- 
tained by  plaintiff  in  consequence  of  being  struck  by  a  girder 
as  it  was  being  hoisted  by  a  crane,  the  questions  of  defendant's 
negligence  and  plaintiff's  contributory  negligence  are  for  the 
jury  and  a  verdict  for  the  plaintiff  will  be  sustained  where 
plaintiff's  testimony  tended  to  show  his  injuries  were  due  to 
the  improper  lifting  of  a  girder  by  a  traveling  crane,  upon  the 
order  of  a  foreman  who  had  authority  to  direct  the  craineman 
in  placing  and  removing  girders,  and  that  the  plaintiff  was  not 
informed  of  the  danger,  although  the  defendant  offered  evi- 
dence that  plaintiff  had  been  warned  of  the  danger  and  refused 
to'  act,  saying  that  he  would  take  care  of  himself.  Beea  ▼• 
Jmm  *  IiavgkUm  St^l  Cm^  386. 

9.  Master  and  servant — Contributory  negligenee-^Worhtnan 
oUing  machine — Absence  of  guard  on  cogwheels — Judgment 
'non  obstante—Act  of  May  e,  1006,  P.  L.  $69. 

^  In  an  action  by  an  employee  against  his  employer  f6r  in- 

juries received  while  engaged  in  oiling  a  roller  shearixig  ma- 
diine,  which  was  under  his  inmiediate  direction,  through 
having  his  sleeve  caught  in  cogwheels,  with  the  result  that  his 
hand  was  drawn  into  the  machincy  it  appeared  that  the  plain- 
tiff  at  the  time  of  the  accident  was  thirty-six  years  old  and 
that  he  had  operated  the  machine  at  which  he  was  injured  for 
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six  y^t^  inunediately  preoediag  the  aocident  Dwinjc  A*  kst 
two  TMn  the  machine  had  heea  avpfilied  wHh  a  waodan  hox 
gual^  whkk  enclosed  the  cog8»  the  guafd  hemg  a  box  cover 
fitting  over  the  cogs  and  readily  lifted  off  or  on,  with  an  nn- 
flistened  top  which  could  be  removed  when  oiling  was  required. 
A  ^K>rt  time  before  the  aocident  the  defendant  oamf^aj  BM>yed 
part  of  its  madiinery,  including  the  shearer,  into  a  n^r  plant 
The  plaintiff  was  entrusted  with  the  4luty  of  superriaing  the 
moving  and  installing  of  his  own  machine  in  the  new  plant 
He  pnt  the  machine  in  the  place  provided,  upon  a  foundation 
which  he  himself  had  prepared,  but  did  not  put  in  place  the 
guard,  though  it  had  been  carried  over  to  the  new  plant,  giv- 
ing as  a  reason  that  he  did  not  think  it  would  fit  the  machine 
on  its  new  foundation.  He  testified  that  he  expressed  this 
opinion  to  the  superintendent,  who  told  him  that  he  would  get 
him  a  steel  guard.  The  plaintiff  continued  to  woric  at  the 
machine  for  ten  days  thereafter  without  attempting  to  adjust 
the  guard  to  the  machine,  which  could  have  been  done  by 
sawing  off  a  few  inches  from  the  sides  resting  on  the  founda- 
tion. The  jury  found  a  verdict  for  the  plaintiff.  Held,  that 
judgment  non  obstante  veredicto  was  properly  entered  for  the 
defendant    Ferd  ▼.  Hmbbard  *  Co.,  518. 

10.  MmHer  and  tervani — Dangerous  emplopment — Obvious 
danger — Beliance  on  master's  judgment — Asswnption  of  risk. 

A  servant  assumes  the  risks  naturally  and  reasonaU^  inci- 
dent to  his  employment  of  which  he  has  knowledge  and  compre- 
heneion.  If  his  master  engage  his  services  for  a  hasardous 
employment  aiid  he  does  not  know  by  observation  or  experi«ice 
of  the  perils  attending  it,  the  master  is  responsible  for  any 
injuries  resulting  from  the  risk,  but  this  rule  has  no  apfdication 
where  the  servant  has  full  knowledge  of  his  dangnona  position 
and  knows  as  well  how  to  avoid  the  danger  as  his  master.  If 
he  accept  the  hacardous  employment  under  such  circnmstances, 
he  assumes  the  risk  incident  to  the  setvtoe. 
.  The  rule  that  ike  servant  has  a  right  to  rdy  iqpon  hisjBiaster's 
•  judgment  and  may  recover  for  the  injuries  he  sustains  while 
in  the  performance  of'  bis  work  has  no  application  where  the 
.danger  is  immediate  and  imminent  and  the  plaintiff  bfiows  die 
fact 

In  an  action  against  an  employer,  a  construction  company, 
for  damages  for  pwsonal  injuries  resulting  Irom  plaintiff's 
being  overcome  by  gas  while  working  upon  the  roof  of  an  elec- 
tric blast  furnace  not  owned  or  operated  by  defendant,  the 
plaintiff  will  be  held  to  have  asnmied  the  risk  where  itappeart 
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that  be  had  continued  his  work  for  three  days  after  he  knew  of 
Ae  presence  of  the  gas  and  its  effect  upon  him,  and  that  the 
conditions  were  dangarous ;  that  during  this  period  he  had  fre- 
quent^ been  forced  to  stop  woik  on  account  of  the  gas;  that 
def^dant's  agent  had  told  him  that  he  could  work  there  only 
for  half  an  hour  at  a  time,  and  that  he  had  also  been  nottted  by 
other  woricmen  of  the  danger;  and  that  the  defendant  was  not 
operating  and  had  no  control  over  the  blast  furnaces  and  was 
not  lespcmsible  for  the  presence  of  the  gas. 

In  such  a  case  the  plaintiff  is  not  reliered  from  the  imputa- 
tion of  the  assumption  of  risk  by  the  fact  that  as  soon  as  he 
smelled  gas  he  had  come  down  and  told  his  boss,  and  the  latter 
had  said  that  it  was  not  dangerous  and  that  he  could  work  up 
there  for  half  an  hour  at  a  time,  and  that  later  he  twice  again 
complained  and  was  told  to  continue,  that  it  would  not  hurt 
him.    FUkerty  ▼•  MmOUImU^'Mmnkmn  OMat.  Cm^  580. 

11.  Master  and  servant — Defective  machinery^ — Foreman — 
Vice-principal — AnumpHon  of  risk — Contrihutory  negligence 
— Case  for  jury, 

A  foreman  of  a  steel  company  who  gives  all  orders  to  persons 
employed  in  and  about  certain  cranes,  who  has  full  charge  of 
both  employees  and  machinery  and  whose  acts  in  employing 
and  discharging  men  though  reported  to  the  superintendent,  al- 
ways receive  the  superintendent's  approval,  is  a  vice-principal 
to  the  extent  that  he  is  the  proper  person  to  be  notified  of  de- 
fects in^  said  cranes  and  in  the  appliances  connected  therewith. 

It  is  not  an  assumption  of  risk  to  continue  work  in  and 
about  machinery  having  certain  defects  and  made  dangerous  by 
the  accumulation  of  grease,  ^^re  the  foreman  who  has  been 
notified  of  the  conditions  of  the  machineiy,  has  told  the  work- 
man to  continue  his  woric,  and  that  die  condition  would  be 
remedied  in  a  few  days. 

In  an  action  of  trespass  to  recover  damages  for  persond  in- 
juries, it  appeared  that  plaintiff,  a  crane  operator,  was  oper- 
ating a  crane  traveling  on  a  run  attached  to  parallel  steel 
girders  at  a  height  of  twenty-five  or  thirty  feet  above  the 
ground;  that  while  so  engaged  a  part  of  tiie  machineiy  broke, 
requiring  plaintiff  to  walk  along  the  steel  girder  to  a  dnmi, 
also  a  part  of  the  machineiy,  and  remove  a  broken  strap;  that 
wfaUe  so  engaged  plaintiff's  foot  slipped  in  consequence  of  an 
accumulation  of  grease  on  the  girder,  and  he  fell  to  the  ground 
suttaining  the  injuries  complained  of.  It  further  appeared  that 
defendant's  foreman,  who  was  a  vice-principal,  had  been  noti- 
fied by  plaintiff  of  the  condition  of  the  drum  causing  leakage  of 
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.  grease  in  large  quantitiea  onto  the  girder,  and  had  told  plaintiff 
to  continue  his  work,  and  that  die  defects  would  be  remedied. 
HM,  that  the  doctrine  of  assumption  of  risk  did  not  apply, 
and  that  the  questions  of  defendant's  negligence  and  plaintiff's 
ccAtributory  negligence  were  for  the  jury.  Pfeifev  ▼•  A1U« 
gkemy  Stoel  Cm^  256. 

12.  Master  and  servant — Defective  tooU — Case  for  jury. 
While  a  specific  act  of  negligence  causing  injury  must  be 

shown  to  enable  an  employee  to  recover  from  his  employer, 
and  the  jury  cannot  be  permitted  to  guess  the  cause,  the  em- 
ployee meets  the  burden  of  proof  by  showing  a  cause  tor  whidi 
defendant  was  responsible,  sufficient  to  produce  the  injury 
complained  of,  and  that  other  causes  which  might  have  pro- 
duced the  injury  did  not  exist 

In  an  action  of  trefspass  to  recover  damages  for  personal  in- 
juries sustained  by  plaintiff,  a  pattern  maker,  apparently  in 
consequence  of  defects  in  a  lever  and  screw  attached  to  the 
guard  of  a  circular  saw  in  the  operation  of  which  plaintiff  was 
injured,  a  verdict  and  judgment  for  plaintiff  was  sustained, 
where  it  appeared  that  there  was  no  other  cause  which  could 
have  produced  the  injury,  and  that  defendant's  foreman  had 
been  repeatedly  notified  of  the  defects,  of  which  plaintiff  was 
ignorant.    MeOratk  ▼•  FittsVmrgk  Gage  M  Impply  Co^  228. 

13.  Master  and  servant — Fellow  servants — Explosion — Non- 
suit. 

An  employer  cannot  be  expected  to  stand  by  during  the  prog- 
ress of  the  woric  to  guard  against  danger  from  the  failure  of 
some  workman  to  do  his  part 

In  an  action  against  a  steel  manufacturing  company  to  re- 
cover damages  for  personal  injuries  caused  by  the  explosion  of 
a  converter  used  in  the  making  of  steel,  it  appeared  that  at  a 
certain  stage  in  the  process  it  was  customary  to  pour  water  into 
the  converter  and  that  no  explosion  had  ever  occurred  before; 
that  it  was  considered  entirely  safe  so  to  do,  provided  the  water 
was  blown  out  or  reduced  to  steam  before  raising  &e  vessel  to 
a  perpendicular  position.  All  the  facilities  for  doing  the  work 
in  the  customary  way  were  provided  and  exc^t  as  it  might  be 
inferred  from  the  fact  that  the  explosion  occurred  there  wss 
nothing  to  show  that  water  remained  in  the  converter  wheax  it 
was  raised  to  a  vei^tical  position.  Held,  that  a  oompulsoiy 
nonsuit  was  proper.    Balewski  t.  OmrmmssU  Steel  Co^  366. 

14.  Master  and  servant — Master^s  duty  to  warn  sorvatU  of 
danger — Duty  to  provide  safe  place  to  worh-^onfiict  of  \ 
Torts— Case  for  jury. 
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The  well  settled  rule  that  an  employer  must  proTide  his  em- 
ployees a  reasonably  safe  place  to  work  does  not  apply  where 
continually  changing  conditions  necessarily  expose  the  work- 
men to  risk,  but  this  exception  to  the  rule  does  not  obtain 
where  it  appears  that  the  employee  has  been  required  to  use  a 
passageway,  the  dangers  of  which  were  not  temporary  and 
should  have  been  known  to  the  employer.  The  duty  to  pro- 
ride  a  reasonably  safe  place  to  work  may  not  be  delegated  and 
the  responsibility  for  its  performance  rests  upon  the  master. 

Where  an  action  is  brought  for  injuries  sustained  in  a  for- 
eign jurisdiction,  the  law  of  the  place  where  the  injuries  oc- 
curred, not  the  law  of  the  forum,  applies. 

In  an  action  of  trespass  to  recoTer  damages  for  personal  in- 
juries, it  appeared  that  plaintiff  had  been  employed  by  de- 
fendant construction  company  to  assist  defendant's  superin- 
tendent in  fitting  pipes,  running  through  a  concrete  wall  from 
an  engine  room  into  a  tunnel;  that  plaintiff  having  been  di- 
rected by  the  superintendent  to  get  into  the  tunnel,  passed 
through  a  pipe,  which  had  been  insecurely  placed  by  defend- 
ant's employees.  While  returning  to  the  engine  room  at  the 
direction  of  the  superintendent,  plaintiff  attempted  again  to 
pass  through  the  pipe  when  the  section  became  oyerbalanced 
and  fell  several  feet  to  the  floor  of  the  tunnel,  crushing  and  in- 
juring him.  It  appeared  that  access  to  that  portion  of  the  tun- 
nel might  have  been  had  by  a  longer  and  less  convenient  way 
which  was  somewhat  obstructed.  Defendant  company  had  had 
nothing  to  do  widi  laying  the  concrete  walL  The  trial  judge 
charged  the  jury  that  by  the  law  of  Ontario,  where  the  accident 
occurred,  if  they  found  that  the  injuiy  resulted  from  the  su- 
perintendent's negligence  in  supervising  and  directing  the 
woric,  there  could  be  no  recovery  unless  defendant  had  failed 
to  delegate  to  the  superintendent  the  duty  of  warning  or  in- 
structing the  employees  against  danger,  or  unless  it  had  failed 
to  provide  a  reasonably  safe  place  for  its  employees  in  which  to 
work.  The  jury  found  a  verdict  for  plaintiff  upon  which  judg- 
ment was  entered.  Held,  no  error.  Olark  t.  Bast  Mfg.  Co^ 
868. 

15.  Matter  and  $ervant — Railroads — Vice-principal — Con" 
ducioT'-^Brakeman — Scope  of  duiiu — Contributory  negligence 
— Caee  for  jury. 

A  conductor,  having  entire  control  and  management  of  a 
railway  train,  occupies  a  very  different  position  from  the  brake- 
men,  the  porters,  and  other  subordinates  employed.  He  is  in 
fact,  and  should  be  treated  as,  the  personal  representative  of 
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the  oospovfttiaBy  for  whose  negligeiice  it  is  nspoiuiUe  to  sobor- 
dinMa  aeprantt.  The  latter  are  fellow  aervmats  ia  the  ruiuun^ 
of  the  traiA  undw  hia  direotioii  and  aa  to  them  and  the  train 
he  ttanda  in  the  plaee  ol  and  repieeenta  the  coiporation. 

nodep  the  nilei  <^  a  railroad  oofnpa&y  pnmdios  that  the 
oeadiMitor  is  '^responsible  for  the  movement,  safely  and  imoper 
care  of  a  train,  and  for  the  TigiUnoe  and  condnet  of  the  men 
empkgred  theieon^  and  that  a  brakeman  while  on  duty  was 
''under  the  direction  of  the  conductor^  the  conductor  eomea 
within  the  pUin  woids  of  the  Act  of  June  10, 1907,  P.  L.  523, 
as  a  persM^  to  whose  ordeiB  the  bakeman  is  '^bound  to  con- 
form.'' 

A  brakemaa  subject  to  a  rule  of  the  company  makingr  it  his 
'  duty  to  attend  to  the  brakes  ''and  also  subject  to  the  orders  of 
the  conductor"  is  within  the  scope  of  his  prescribed  duties 
when  at  the  direction  of  the  latter  he  attempts  to  make  an  in- 
QMotion  of  a  defective  brake  by  getting  on  the  lower  step  of 
the  platform  of  a  car  while  the  train  is  in  motion. 

In  an  action  against  a  railroad  company  to  leooyer  damages 
for  personal  injuries  sustained  by  the  plaintiff  while  he  was  in 
the  enq>loy  of  the  defendant  company  as  a  brakeman  on  a  pas- 
senger train,  the  case  is  for  the  jury  and  a  verdict  for  the 
plaintiff  will  be  sustained  where  it  ai^^iears  that  while  the  train 
was  in  nootion  it  was  discovered  Aat  something  was  wrong  with 
one  of  the  brakes;  that  the  conductor  of  the  train  ordered  the 
plaintiff  to  op^i  the  trap  door  on  the  platform  and  go  down  on 
the  lower  step  for  the  purpose  of  locating  &e  brake  whidi 
failed  to  work;  that  when  he  was  so  ordered  he  expressed  an 
unwillingness  to  comply  while  the  train  was  in  motion  and  the 
conductor  replied,  "That  is  all  right,  there  is  no  danger  here. 
You  do  as  I  tell  you";  that  in  pursuance  of  this  order  the 
plaintiff  got  on  the  lower  st^,  leaned  out  to  look  for  the 
source  of  the  trouble  and  while  doing  so  was  injured  by  coming 
in  oontact  with  a  fence  erected  between  the  tracks,  of  the  exist- 
enee  of  which  he  had  no  knowledge,  although  the  ccmductor 
admitted  that  he  himself  knew  of  it  Aiasley  ▼•  Mttsi^  C,  C 
*  St.  I..  By.  Co.,  437. 

16.  MuiUr  Q9td  8ervani*-8afe  piece  io  worh^-^CimtrilnUanf 
neffU(^nc4 — A99%impi%09h' 0f  risk — Cose /er /nffL 

The  duty  to  provide  a  reaisonably  safe  plaee  to  wedc  and  to 
maintain  it  in  a  zeasonaUy  safe  ccmdition  1^  infection  and 
repair  is  a  direct,  personal  and  absolute  oWgation,  from  whidi 
nothing  but  performance  can  relieve  the  employer,  and  the 


Digitized  by 


Google 


,     INDEX.  m? 

NEGLIGENCE— ^on«nii«rf, 

peMm  to  wkom  it  is  delcigated  beo(Hiiefr  the  Tioe-princip«l  whose 
neffltet  is  ilie  n^;ieot  of  the  emplojer. 

The  question  of  *eoii;^butoiy  negligence  cannot  be  treated 
as  one.  of  law  nnlesa  the  facts  and  the  inferences  to  be  dsawn 
thepefrom  aie  fiee  f r<»n  doubt.  If  there  be  doubt  as  to  the 
facts  or  inlerenees^  the  <m8e  is  for  the  iury. 

Wheie  the  defense  of  assunqption  of  risk  is  set  up  in  an  ac* 
tien  to  reooter  damages  for  personal  injunesi  the  case  is  for 
the  iuxy  where  the  facts  are  controverted  or  where  different  in- 
fesences  may  be  dsawn  therefrcmL 

In  an  action  to  recover  damages  for  persenid  iniuiies,  Utte 
ease  is  for  the  jury  and  a  verdict  for  the  plaintiff  will  be 
snstMned  wliere  it  aj^^^ears  that  at  the  time  of  the  accident 
the  plaintiff  was  employed  by  the  defendant  company  in  a 
room  the  floor  of  which  consisted  of  removable  iron  plates  de- 
signed for  the  purpose  of  i^ffording  access  to  large  presses  on  the 
floor  below;  that  one  of  these  plates  four  by  eight  feet  in  di- 
mensions had  been  removed  and  the  hole  left  unguarded  at  Utte 
time  of  the  accident;  and  that  plaintiff  in  ignorance  of  this 
ocmdition  and  while  in  the  discharge  of  his  duties  inadvert- 
ently widked  into  tike  hole  and  sustained  the  injuries  com- 
plained of.    XUlmeyer  ▼.  Fovsed  Steel  Wl^el  0•^  lia 

17.  Mines  and  mininff — MusUr  and  jsnwm^— Z)wsr— ii«- 
^umption  of  risk — Contributory  negligence — Ad  of  Moff  16, 
189$,  Article  XX,  Section  1,  Rule  S;  Article  XXIl,  Section  1, 
P.  £•  SB — Case  for  jury. 

Where  the  failure  of  a  mine  operator  to  comply  with  the  Act 
of  May  16, 1893,  Article  XX,  Section  1,  P.  L.  62,  Rule  3,  which 
provides  that  all  entries  at  ''such  places  where  road  grades  ne- 
cessitate sprags  or  brakes  to  be  applied  or  removed  shall  have 
a  clear  level  width  of  two  and  one-half  feet  between  the  side 
of  car  and  the  rib,  to  allow  the  driver  to  pass  his  trip  safely 
and  to  keep  clear  of  the  cars,^  results  in  injuries  to  an  em- 
ployee, such  operator  is  gruilty  of  actionable  negligence,  and  the 
doctrine  of  assumption  of  risk  is  not  applicable. 

A  mine  is  not  excepted  from  die  provision  of  such  act  by 
Article  XXII,  Section  1  thereof,  providing  ''provisions  of  this 
act  shaU  not  apply  to  any  mine  employing  less  than  ten  per- 
sons in  any  one  period  of  twenty-four  hours,"  where  it  appears 
from  the  evidence  that  when  the  entry  was  constructed  twelve 
or  thirteen  men  in  each  twenty-four  hours  were  working  in 
tlie*mlne,  although  there  was  no  evidence  as  to  how  many  men 
were  employed  when  the  accident  occurred.  After  a  mine  has 
once  been  brought  within  the  act,  it  is  presumed  to  remain 
there  until  something  appears  to  the  contrary. 
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In  an  action  to  leoorer  damagea  for  the  death  of  plaintiiFa 
husband,  a  driver  in  a  ooal  mine  operated  hj  defmdant  without 
a  certified  mine  foreman,  the  case  it  for  ihe  jury  and  a  verdict 
and  judgment  for  the  pbuntiff  will  be  sustained  where  it  ap- 
.  .  pears  that  the  plaintiff  at  the  time  of  the  accident  was  working 
in  an  entry  which  had  been  cut  under  the  personal  supervision 
of  the  defendant;  that  the  trade  had  hem  laid  therein  by  de- 
fendant's servants,  and  that  no  room  was  provided  on  the  right 
hand  side  of  the  track  going  out,  and  only  a  space  of  about 
three  feet  on  the  left  hand  side,  which  narrowed  to  six  or  eight 
inches  between  the  cars  and  the  wall  of  the  entry;  that  at 
such  a  narrow  part  a  post  protruded  from  the  wall  near  the 
point  where  it  was  necessary  to  q>rag  the  wheels  on  one  side  of 
a  loaded  car  in  taking  out  A  trip,  the  spraggiujg  being  done  on 
the  left  hand  side;  that  such  entry  was  dark,  the  only  light 
furnished  being  that  from  the  miner's  lamps ;  that  while  sprag- 
ging  seven  moving  cars  plaintiff's  husband  was  caught  between 
the  wall  and  the  cars,  sustaining  injuries  resulting  in  his  death ; 
and  that  deceased  declared  to  persons  who  found  him  lying  on 
the  ground,  in  intense  pain,  that  while  running  alongside  of 
his  trip  he  had  stumbled  and  had  cauf^t  hold  of  the  post  in  an 
effort  to  save  himself,  but  that  the  trip  carried  him  throu^ 
and  that  he  was  caught  between  the  rib  and  the  cars.  Satitk  ▼• 
0tMer,57. 

18.  Min€$  and  mining — Moiter  and  servant — Mine  foreman 
— Superintendent — Biiuminaue  Act  of  May  15,  189S,  P.  L.  &B 
— Mine  posts — Assumption  of  risk — Evidence — Nonsuit. 

The  Bituminous  Act  of  May  15, 1893,  P.  L.  62,  makes  it  the 
duty  of  the  mine  foreman  in  the  first  instance  to  see  to  it 
that  proper  timbers  to  support  the  roof  of  the  mine  are  sent 
into  the  working  places  thereof  when  required;  if  the  absence 
of  posts  for  this  purpose  is  due  alone  to  the  mine  foreman's 
neglect,  there  can  be  no  recovery  against  the  mine  ownec  for 
injuries  sustained  in  consequence  thereof. 

Where  in  such  case  it  appears  that  the  mine  foreman  has 
neglected  this  duty,  and  Uttat  the  mine  owner  has  knowledge, 
through  his  superintendent  or  otherwise,  of  such  neglect,  and 
of  the  dangerous  condition  of  the  mine,  and  fails  to  remedy  it, 
he  may  be  held  liable  in  the  event  of  an  accident 

Where  a  miner  is  injured  in  consequence  of  failure  to 
supply  proper  posts  for  the  support  of  the  roof,  but  it  does  not 
appear  that  he  complained  to  the  mine  foreman  of  the  dan- 
gerous condition  of  the  place  where  he  was  woridnir*  axmI  his 
testimony  that  he  asked  diis  official  for  better  ,suiq;>orts  was 
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vague,  indefiiiite  and  lacking  in  detail,  and  the  only  testi- 
mony of  notice  to  the  defendant,  the  mine  owner,  was  of  the 
same  character  and  was  not  sufficient  to  support  a  finding  that 
the  superintendent  was  made  to  understand  that  the  foreman 
-was  in  default,  and  that  an  emergency  existed  which  required 
.  the  immediate  delivery  of  the  posts,  there  can  be  no  reoov^. 

Where  in  such  case  it  is  plain  beyond  any  reasonable  doubt 
that  plaintiff  had  full  knowledge  and  appreciation  of  the  ob- 
vious and  imminent  dangers  of  his  position,  and  did  not  rely 
on  the  supposed  superior  judgment  of  the  superintendent  of 
the  mine,  or  upon  his  promise  to  supply  plaintiff  with  the  re- 
quired timbers,  plaintiff  must  be  deemed  to  have  assumed  the 
risk  of  accident.    Peters  t.  Vesta  Oeal  €•»,  241. 

19.  Municipalities — Bridges — Evidence  —  Harmless  eirrar — 
Infant — Parent — Contributory  negligence. 

In  an  action  of  trespass  brought  by  a  mother,  and  her  infant 
daughter,  to  recover  damages  for  personal  injuries  sustained 
by  the  infant  in  consequence  of  a  fall  caused  by  defects  in  the 
railing  of  a  foot  bridge  against  which  the  child  had  leaned, 
where  it  appeared  that  the  bridge  was  within  the  city  limits 
and  connected  two  city  streets;  that  it  had  been  used  by  the 
public  for  more  than  twelve  years  and  that  it  had  been  rebuilt 
by  the  city  shortly  after  the  accident,  the  admission  of  testi- 
mony that  certain  work  upon  and  about  the  bridge  had  been 
done  by  workmen  in  white  uniforms,  who  were  described  by 
the  witness  as  'Vhite  wings,''  in  order  to  show  control  of  the 
bridge  by  the  city  was  not  ground  for  reversal  where  there 
was  other  evidence  to  establish  a  prima  facia  case  for  Utte 
plaintiff  and  this  evidence  was  not  contradicted  by  the  de- 
fendant. 

The  court  made  no  error  in  such  case  in  refusing  to  instruct 
the  jury  that  the  mother  was  guilty  of  contributory  negli* 
genoe  in  permitting  the  child  to  cross  the  bridge,  where  it 
appeared  that  the  child  had  been  sent  on  an  errand  by  the 
mother  in  the  performance  of  which  the  accident  happened; 
that  the  mother  stated  that  though  she  had  known  that  the 
floor  of  the  bridge  was  in  need  of  repair,  she  had  observed  noth- 
ing with  respect  to  the  railing  and  where  there  was  nothing  in 
the  case  to  bring  home  to  the  knowledge  of  the  mother  the 
defect  which  caused  the  accident    QmlAm  t.  Pitts%mrsk,  521. 

20.  Municipalities — City  streets  —  Accumulation  of  ic#  — 
Constructive  notice — Pedestrians — Contributory  negligence. 

In  an  action  against  a  city  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  through  falling  upon  an  i<7 
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pAYttBMot  •!!  a  eitj  Btreet  on  the  aftemoom  of  a  Dooeaber  day, 
it  appealed  ffom  the  testiiaotiy  that  at  the  point  when  plain- 
tiff fell  there  were  ridgee  of  iee  extending  aoroee  the  pairing 
▼aaxiac  ffom  two  to  four  inohes  in  thiekneee,  eofered  hy  an 
iaeh  or  more  of  snow.  There  waa  eridenoe  in  the  eaee,  that 
beoaneo  of  the  broken  spout  on  a  builduig  in  f^pont  of  whidi 
the  plaintiff  fell  ioe  had  been  aocumulating  on  the  pavement 
at  different  timet  throughout  the  winter,  and  sereral  witneeeee 
teetifled  to  baring  seen  the  paT^nent  in  eudi  condition  at 
varieus  timet  during  the  seaton  before  the  accident,  one  of 
them  testifying  to  thit  condition  at  foriBting  on  the  daj  before. 
HM,  that  whether  or  not  the  city  wat  ohargeaUe  with  con- 
ttructive  notice  of  the  obttmctien  wat  a  q^ettion  for  the  jury, 
at  wat  alto  tiie  quettion  of  plaintiff't  contributoxy  negligence 
and  that  a  Terdict  for  the  plaintiff  should  be  tustained.  Oveet 
▼•  PItttbmrgkt  525. 

21.  Munic%p(ditu$  DangTous  MtdewdUcB— Death — Inioxi- 
cation  of  decea$ed^Bvidence — CircunutanHal  evidence. 

In  an  action  to  recover  damages  for  a  death  alleged  to  hare 
been  cauted  by  defendant's  negligence,  the  burden  it  upon  the 
plaintiff  to  produce  evidence  which  would  jattify  a  finding 
that  dw  negligence  of  the  defendant  wat  the  sole  producing 
and  proximate  cause  of  the  death,  and  in  the  abemce  of  direct 
proofs  the  evidence  must  be  such  as  reasonably  to  justify  that 
conclusion  alone. 

Where  in  such  action  the  only  evidence  of  negligence  is  cir- 
cumstantial, and  inferences  can  reasonably  be  drawn  from 
the  testimony  that  would  lead  equally  as  well  to  the  conclu- 
sion diat  the  death  was  due  to  other  causes,  the  finding  of  the 
jury  represents  nothing  more  than  a  guess  or  conjecture  upon 
the  essentiid  point,  and  a  verdict  for  ^aintiff  in  such  case 
will  not  be  sustained. 

The  element  relied  on  to  justify  a  finding  that  lots  of  life 
was  due  to  a  particular  act  of  negligence,  in  the  absence  of 
direct  testimony  of  eye-witnesses,  is  the  natural  instinct  whictt 
leads  men  in  their  sober  senses  to  avoid  injury  and  preserve 
life.  The  circumstance  that  the  man  who  met  his  death  was 
sober  and  able  to  control  his  actions  and  presumably  did  not 
do  anything  out  of  the  usual  and  ordinary  course  which  would 
be  pursued  under  like  surroundings  by  a  man  in  his  tober 
tente,  is  the  continuing  element  in  determinkig  whedier  the 
evidence  is  sufficient  to  sustain  a  Terdict;  but  this  presump- 
tion will  not  be  given  effect  in  the  case  of  a  man  who  admit- 
tedly was-  not  in  his  sober  senses  at  die  time  of  the  accident 
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In  an  action  ci  ttespaM  to  recarer  damagaa  ^or  the  death  of 
plaintiff's  buaband,  it  aweared  that  deceaaod  had  been  found 
dead  at  the  foot  of  a  declivity  adjacent  to  a  ttnei  in  defend* 
ant  borough.  Plaintiff  alleged  that  defendant  had  main* 
tained  a  defective,  unsafe  and  unguarded  sidewalk  at  tha  edge 
of  this  sIojpe»  the  condition  of  which  was  responsible  for  her 
husband's  death.  There  were  no  eye-witnesses  of  the  accident 
and  plaintiff  relied  upon  circumstantial  evidence  to  prove  her 
case.  It  appeared  that  deceased  late  in  the  evening  had  been 
seen  walking  in  a  badly  intoxicated  condition  on  die  aidewalk 
above  the  spot  where  his  body  was  subsequently  found;  there 
was  no  expert  testimony  as  to  the  cause  of  death,  but  lay  wit- 
nesses^ one  of  whom  was  an  undertaker  and  another  a  railroad 
man,  gave  their  opinion  that  deadi  had  resulted  from  a  broken 
neck.  Held,  that  the  evidence  did  not  lead  to  the  conclusion 
that  death  was  caused  by  the  negligence  of  the  defendant, 
and  judgment  upon  a  verdict  for  plaintiff  was  reversed. 
OUaey  ▼•  UMUm  Boeks  Bom^  216. 

22.  BaUr^adg^Brakemanr^'Toling''  earsS^fe  imHrufnen- 
MUu — ContribuUrjf  negligence — Binding  ineiructiom. 

In  an  action  against  a  railroad  conqpany  to  recover  damages 
for  pnsonal  injuries  sustained  by  the  plaintiff  who  was  em- 
ployed at  the  time  of  the  accident  as  a  brakeman  on  one  of 
the  defendant  companyfs  trains  and  had  had  previous  expe- 
rience as  a  freight  conductor,  binding  instmctions  for  de- 
fendant are  proper  wheite  it  appears  that  in  the  course  of 
plaintiff's  employment  it  became  necessary  in  the  switching 
of  cars  to  make  use  of  a  pole  which  was  placed  so  as  to  reach 
diagonally  from  the  comer  of  one  car  to  the  comer  of  another 
upon  the  adjoining  track,  so  that  when  the  first  car  tiiot^d,  it 
would  t>ush  along  with  it,  by  means  of  the  pole,  the  second  car; 
"that  for  the  purpose  of  so  ^^ing"  the  cars  the  locomotive 
mtadied  to  the  taun  in  question  was  equipped  with  a  strong 
pole  six  or  senen  feet  in  kngtli;  that  the  plaintiff  made  no 
attempt  to  use  «ucfa  pole  but  instead  used  a  piece  of  hemlock 
scantling,  which  plaintiff  said  he  knew  had  been  intended  for 
we  as  a  atanchion  at  the  side  of  a  f rei^t  oar,  and  which  h^ 
teMified  was  «reas-grained  and  full  of  slivtrs,  and  unssfe  to 
us^  for  #ueh  purpose;  and  that  tiie  hemiook -pole  brake  undto 
the  pressure  which  was  put  upon  it  and  eansed  iite  injuries 
of  which  the  plaintiff  complaiped. 

In  such  a  case  the  fact  that  the  conductor  told  phintiff  to 
lise  the  piece  of  hemlock  does  not  excuse  Ike  plaintiff's  con- 
tributory n^fligence.    Ce€ae  w.  Mn^marnkmlm  Mw.  €#^433. 
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id3.  RaUrowii— Bridge  aecideni-^DiMregard  of  "SUw"  orebr 
— Oimtriimtorg  negligenee^-^ImpUed  if^vUe&^Duiif  of  roaoon- 
mblo  com — Cobb  for  jury. 

In  an  action  against  a  railroad  company  to  reeoTer  damages 
for  personal  injuries,  the  question  of  defendant's  negligence  is 
for  the  juiy  where  there  is  eyidence  that  at  the  time  of  the 
accident  the  plaintiff  was  employed  by  a  construction  company 
engaged  in  building  a  concrete  bridge  for  defendant  company; 
that  plaintiff  was  required  to  see  that  cement  flowed  fredy 
through  a  chute  to  forms  below  the  trestle  bridge,  over  which 
defendant's  trains  were  running;  that  while  plaintiff  could 
have  inspected  the  chute  from  below,  it  was  necessary  for  him 
to  stand  on  the  trestle  in  order  to  do  the  work  effectively; 
that  the  use  of  the  trestle  by  the  plaintiff  and  other  employees 
of  the  construction  company  had  been  customary  with  the 
knowledge  and  in  the  presence  of  the  inspectors  and  master 
carpenter  of  the  defendant  company;  that  during  the  con- 
struction oi  the  bridge  defendant  company  issued  a  *%low'' 
ordier  requiring  trains  to  run  at  the  rate  of  four  miles  p^ 
hour,  and  the  employees  of  the  construction  company  under- 
stood that  such  ordw  was  for  their  protection,  and  which  was 
disobeyed  in  consequence  of  which  plaintiff,  while  standing 
on  the  trestle,  was  struck  by  a  train  running  at  a  speed  of 
from  fifteen  to  twenty  miles  an  hour,  and  suffered  the  injuries 
complained  of. 

In  such  case  where  it  i^peared  that  plaintiff  was  employed 
to  do  and  was  doing  at  the  time  of  the  accident  a  part  of  the 
work  required  of  his  employers  in  the  execution  of  their  con- 
tract with  the  defendant  company,  and  that  while  he  mic^ 
have  performed  that  service  in  another  indirect  and  less  ef- 
'  fective  way  by  going  beneath  the  trestle,  the  woric  could  be 
more  advantageously  done  by  standing  on  the  trestle,  there 
was  evidence  of  an  implied  invitation  on  the  part  of  the  de- 
fendant for  the  plaintiff  to  use  the  bridge  for  such  purpose; 
that' he  was  neither  a  licensee  nor  a  trefq^Misser,  and  that  the 
d^fMidant  owed  him  the  duty  of  reasonable  care  under  the 
ciroumstances,  and  the  court  made  no  error  in  leaving  the 
'  •  questi6n  of  plaintiff's  coiitribtitory  negligence  to  th»  jury, 
• ' '  and  a  verdict  ju^d  judgment  for  plaintiff  was  sustained^  Besi 
▼«  Pltts^  O,  a  *  St.  L.  By.  Co.,  562. 

24.  RaUroadt — Contrtbuiory  noglig$nco^''8top,  look  and 
listen." 

Where  a  stop  has  been  made  by  one  about  to  cross  the  ttttcks 
of  a  steam  nilroad  at  the  usual  place  of  sU^iping,  from'which 
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a  view  of  the  trades  can  be  liad»  it  is  generally  a  qtiestion  for 
the  jury  whether  under  the  facts  of  the  particular  case  there 
was  negligmce  in  not  stopping  longer  or  at  another  and  better 
place»  but  stopping  where  one  cannot  see  is  little,  if  any, 
better  than  not  stopping  at  all  and  is  not  a  compliance  in  good 
iaith  with  the  unbending  rule  that  a  traveler  before  attempt- 
ing to  cross  must  stop,  look  and  listen,  and  if  necessary  in 
order  to  see,  advance  to  or  onto  the  tracks. 

In  an  action  against  a  railroad  company  to  recover  damages 
for  personal  injuries,  it  appeared  that  the  plaintiff  was  driving 
an  automobile  and  at  a  grade  crossing  of  the  defendant's  road, 
where  there  were  five  tracks,  stopped  about  fifteen  feet  from 
the  first  rail,  where  his  view  to  the  right  in  the  direction  from 
which  the  train  came  was  obstructed  by  a  watchman's  house 
five  feet  square,  which  stood  six  feet  from  the  tracks.  From 
this  place  his  view  was  limited  to  one  hundred  and  fifty  feet 
on  the  farthest  track,  and  was  much  less  on  the  near  tracks. 
The  tracks  were  straight  and  from  any  point  between  them 
and  the  watchman's  house  the  view  was  unobstructed  for  half 
a  mile.  Without  making  any  further  effort  to  see  if  a  train 
was  coming,  plaintiff  started  over  the  crossing  and  was  hit 
en  the  fifth  track  by  a  freight  train  running  fifteen  or  twenty 
miles  an  hour  with  the  headlight  of  the  engine  burning.  The 
night  was  ordinarily  dark,  but  it  was  evident,  from  the  plain- 
tiff's testimony,  that  he  could  have  seen  the  headlight  if  he 
had  looked  when  he  was  on  a  line  with  the  front  of  the  watch- 
man's house.  Held,  that  judgment  non  obstante  veredicto 
was  properly  entered  for  the  defendant.  Ormim  ▼•  Feana.  ll« 
ACon455. 

25.  RaUrooih — Employee — Scope  of  d%dy — Ejeciing  person 
.  from  engine — Rules  of  company. 

Where  a  child,  not  a  trespasser,  is  upon  an  engine  of  "a  rail- 
road company,  there  is  a  duty  resting  upon  the  engineer  or 
fireman  in  putting  him  off  to  see  that  he  is  not  ejected  in  auch 
-  a  manner  as  to  imperil  his  life  or  limb,  and  this  duty  is  no  less 
imperatiine  because  the  child  is  held  as  a  prisoner  in  the'cab,  in 
eonsequence  of  an  imauthoriEod  act  of  aH  enq;>loyee  of  defend- 
•  '    ant  company. 

Plaintiff's  child,  a  boy  nine-years  of  age,  while  playing  near 
a  train  of  cars  of  defendant  company,  was  seised  by  the  hrake- 
man  upon  suspicion  of  having  taken  coal  from  the  cars  and 
imprisoned  in  the  cab  of  the  engine.  A  rule  of  the  conq^Muiy 
forbade  any  person  to  be  aUowed  in  the  cab  except  the  em- 
pl<^ees  of  d^^dant  company*    A  few-  minates  later  the-  en- 
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gineer  or  fireman  frightened  tiie  eiuld  into  jumfmg  irom  the 
eagine,  and  in  doing  so  lie  fell  in  firont  of  a  mowmg  leoomo* 
ti?e  on  an  adjoining  trade  and  was  killed.  BM/Am  act  of 
the  engineer  or  fireman  in  frightening  the  diild  from  the  cah 
was  within  the  scope  of  his  emplogrment,  and  a  verdict  and 
jadgment  in  favor  of  the  plaintiff  was  aostained.  ftojfcaaili 
^  IL  *  a  R.  R.  €•.»  43. 

26.  Railroads — Permiseite  ci'OBsinif$  Minor^^oninbutoiTf 
n0§liffenee. 

When  a  railroad  company  has  for  many  years,  without  ob- 
jection, permitted  the  public  to  cross  its  tracks  at  a  certain 
point  not  in  itself  a  public  crossing,  it  owes  the  duty  of  rea- 
sonable care  towards  those  using  the  crossing;  and  whether  in 
a  grren  case  such  reasonable  case  has  been  exercised  or  not, 
is  ordinarily  a  question  for  the  jury  under  all  the  evidence. 

The  measure  of  a  child's  responsibility  is  his  capacity  to  see 
and  appreciate  danger,  and  the  rule  is,  that  in  the  absence  of 
clear  eridence  of  lack  of  discretion,  he  will  be  held  to  such 
measure  thereof  as  is  usual  in  those  of  his  age  and  experience. 
This  measure  yaries  with  each  additional  year,  and  the  in- 
crease of  responsibility  is  gradual.  It  makes  no  sudden  leap 
at  die  age  of  fourteen.  That  is  simply  the  convenient  point 
at  iR^ich  the  law,  founded  upon  experience,  changes  the  pre- 
sumption of  capacity,  and  puts  upon  the  infant  the  burden  of 
riiowing  his  personal  want  of  the  intelligence,  prudttice,  fore- 
sii^t,  or  strength  usual  in  those  of  such  age. 

In  an  action  against  a  railroad  company  to  recover  damages 
for  the  death  of  plaintiffs'  son,  a  boy  eleven  and  a  half  years 
old,  it  appeared  that  defendant's  railroad,  in  passing  through  a 
borough,  consisted  of  three  parallel  tracks  running  alongside 
of  a  river.  At  a  point  where  the  accident  occurred,  boys  and 
men  had  been  aoeustomed  for  many  years  to  cross  the  rail- 
road tracks  in  <«der  to  leadi  the  river  for  bathing  and  fishing 
aad  at  times  as  mMiy  as  fifty  or  sixty  persons  wouM  cross  in 
one  day.  There  was  a  well-defined  path  worn  iOi  eadx  side  of 
the  railroad  and  upon  the  cinders  on  the  roadbed.  There  was 
an  embankment  five  or  six  feet  high  along  tbft  side  of  "At  Tail- 
road,  but  it  was  ''sort  of  washed  out"  and  th^se  crossing  the 
iiadtt  ooald  aaaily  get  up  and  down  io  and  from  tiie  river. 
I>ecaa8ed  started  with  Arse  oniiipaaHins  to  go  to  the  river  to 
swam.  When  the  hoys  came  to  the  railroad  a  freight  train 
was  passing  and  while  waiting  for  it  to  pass  th^  stood  helween 
the  tracks.  While  standing  there  a  passenger  tmn  came 
ifaiM  ronaijig  lit  tjbe  jate  of  ^rtHmt  6^  milts  an  he«r.   The 
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last  seen  of  deceased  alive  was  when  he  was  standing  in  the 
path,  between  the  twe  tracks.  After  the  train  passed  he/ was 
found  lying  dead  on  the  padi.  The  trial  court  entered  a  judg- 
ment of  compulsory  nonsuit  whidi  it  subsequently  refused  to 
take4>ff.    Held,  error.    J4odnw^B.^h.MiM.MiO^10. 

27.  Bailroach — Railroad  crossings — "Stop,  look  and.UHen*' 
'-Contributory  negligence — Case  for  jury^ 

In  an  action  of  trespass  to  recover  damages  for  the  death  of 
plaintiffs'  father,  it  appeared  that  deceased  and  one  Masso 
were  driving  a  one-horse  buggy  across  the  tracks  of  defend- 
ant's railroad  when  it  was  struck  by  defendant's  locomotive, 
causing  the  death  of  deceased  and  injuring  Ifasso.  There 
were  tracks  of  two  companies,  parallel  to  each  other,  At  that 
point.  Masso  testified  that  they  stopped  when  their  horse's 
head  was  three  or  four  feet  from  the  first  tracks;  that  he 
alighted  from  the  buggy,  went  upon  the  tracks  and  looked  for 
an  approaching  train;  that  he  returned  to  the  buggy  and  they 
drove  across  the  first  tracks;  that  they  stopped  again  when 
the  horse  was  three  or  four  feet  from  defendant's  tracks,  that 
he  again  ali^ted  and  walked  up  to  the  tracks,  looked  for  an 
engine  and  saw  none;  that  they  then  drove  upon  the  tracks 
and  were  struck  by  a  passenger  train  negligently  operated. 
There  was  no  evidence  to  rebut  the  presumption  that  the  de- 
ceased exercised  the  care  required  of  him.  Held,  the  case 
was  for  the  jury  and  a  verdict  and  judgment  for  plaintiff  was 
sustained.    Irwim  ▼•  F.  *  Z*.  &  It.  R.  Co.,  7. 

28.  Releases  for  injuries  caused  by  negligence — Fraud-^ 
Evidence  of  fraud — Case  for  jury — Contracts,  Qovdom  ▼• 
€hre«t  A.  *  F.  Tea  Oo^  330. 

29.  Sidewalk — Defective  sidewalk— Kwnpledge  of  defed — 
Coal  holer^Evidenee — due  for  jury^ 

In  an  aotion  of  trespass  to  recover  damages  ior  personal  in- 
juriea  sustained  by  plaintiff  in  consequence  ci  ialling  into  a 
coal  hole  in  the  pav^nent  of  the  defendant  cominny  where 
it  appeared  that  the  lid  covering  the  hole  had  tilted  under 
plaintiff's  weight,  either  because  the  nut  was  lost  from  the 
pin  which  held  the  lid  in  plaoe,  or  because  it  was  so  loosely 
screwed  on  the  pin  that  it  did  not  hold  the  1^  secuzeiyi  the 
question  of  defendant's  negligenoe  was  for  the  jury  wbei%  a 
witness  testified  that  in  traveling  up<Mi  the*  parvenent  two  or 
thi)ee4ays  before  the  accident  he  had  steiH;)ed  .on  the  cover  and 
it  had  tilted»  and  that  he  escaped  injmy  only  baoauae  he.  was 
at  the  time  moving-  rapidly. 

In  such  case  the  court  did  not  err  in  refusing  to  strilos.^ut 
Vol.  OGXLin — 45 
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the  testimony  of  such  witness  on  the  ground  that  tiie  witness 
was  not  certain  as  to  the  day,  wedc  or  month  upon  wfaidi  he 
had  stepped  upon  the  lid»  where  he  testified  positively  without 
once  modifying  his  statem^it,  that  it  had  occurred  two  or 
three  days  before  the  accident  to  the  plaintiff.    Tmmmr  ▼•  Jfmt. 

80.  8teamboaU^Pai$enger§-^Degree  of  care — Charge  to 
jury. 

A  common  carrier  of  passengers  is  charged  with  the  hi^^iest 
degree  of  care  in  caring  for  passengers  when  they  are  in  the 
act  of  boarding  his  means  of  conveyance  and  while  they  are 
on  the  means  of  conv^rance  which  he  provides,  and  where  a 
passenger  sustains  personal  injuries  in  an  accident  caused  by 
a  disarrangement  of  any  of  the  means  of  transportation,  the 
burden  is  cast  upon  the  carrier  to  show  that  he  was  without 
fault 

The  rule  with  respect  to  the  liability  of  common  carriers 
has  been  extended  to  include  all  engaged  in  the  transportation 
of  passengers  when  such  transportation  is  attended  with  dan- 
ger to  life  and  limb  and  the  care  and  diligence  is  proportion- 
ate to  the  danger  to  the  person  carried. 

One  engaged  in  the  operation  of  an  excursion  boat  which  he 
hires  to  societies  for  the  transportation  of  members  who  pur- 
chase tickets  from  the  societies,  will  be  subject  to  the  measure 
of  liability  for  acts  of  negligence  which  the  law  imposes  upon 
common  earners. 

In  an  action  of  trespass  to  recover  damages  for  personal  in- 
juries sustained  by  a  woman  in  consequence  of  a  fall  from 
the  gangplank  of  defendant's  excursion  steamer  which  had 
been  hired  by  a  society  to  carry  members  who  should  purchase 
tickets,  it  appeared  that  the  gangplank  had  not  been  properly 
fastened;  that  an  effort  was  made  to  take  on  passengers  when 
the  boat  was  improperly  secured;  that  in  consequoice  the 
gangplank  tilted  and  the  woman  was  thrown  into  the  stream 
and  injured;  the  trial  judge  diarged  the  jury  that  the  &ct 
that  the  accident  happened  upon  some  of  the  means  of  trans- 
portation, defendant  being  a  common  carrier,  threw  the  bur- 
den on  the  defendant  to  satisfy  the  jury  by  the  weight  of  Ae 
evidence,  as  to  how  it  occurred,  and  that  it  occurred  without 
negligoice  on  his  part,  and  that  the  defendant  was  held  to 
the  highest  degree  of  care  in  caring  for  passengers  when  they 
were  in  the  act  of  boarding  his  means  of  conveyance  and 
while  they  were  on  the  means  of  conveyance  which  he  had 
provided.    Held,  no  error.    lleBrlde  v.  KeHaUy*  206. 
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81.  Street  railways — Collision  between  car  and  wagon — 
Diagonal  collision — Failure  to  look  and  listen  immediaiely  he- 
fore  entering  upon  tracks — Contributory  negligence — Binding 
instructions. 

In  an  action  to  recover  damages  for  personal  injuries  re- 
ceiyed  in  a  collision  between  the  wagon  which  plaintiff  was 
driring  and  a  car  of  the  defendant  street  railway  company, 
binding  instructions  for  the  defendant  are  proper  where  it 
appears  that  just  prior  to  the  accident  the  plaintiff  was  driv- 
ing eastwardly  along  a  street  longitudinally  with  the  car 
tracks,  and  a  car  of  the  defendant  company  was  approaching 
him  coming  westwardly;  that  the  defendant  turned  to  his  left 
across  the  track  and  that  in  so  doing  the  buggy  was  struck  by 
the  car  and  he  was  thrown  out  and  injured;  and  that  there 
was  an  unobstructed  view  of  the  street  upon  which  the  car 
approached  for  a  distance  of  approximately  450  feet;  and  the 
only  evidence  offered  in  behalf  of  the  plaintiff  as  to  the  facts 
of  the  accident  was  that  which  he  himself  gave,  to  the  effect 
that  about  fifty  feet  before  attempting  to  cross  be  looked  back- 
wards to  see  whether  a  car  was  coming  behind  him  from  the 
west  and  seeing  none  immediately  looked  ahead  toward  the 
east  and  saw  no  car  coming  from  that  direction;  that  he 
checked  his  horse  to  a  walk  and  turned  to  cross  the  car  track ; 
that  when  the  horse  was  already  upon  the  track,  with  his  foot 
over  the  first  rail,  plaintiff  looked  up  and  saw  the  headlight  of 
the  car  approaching  very  rapidly  and  that  he  urged  the  horse 
forward  and  it  had  just  cleared  the  track  when  the  car  struck 
the  buggy. 

In  such  a  case  where  the  collision  occurred  within  the  in- 
stant or  two  which  was  required  for  the  horse  to  step  across 
and  clear  the  track,  the  collision  was  for  all  practical  pur- 
poses instantaneous  and  it  was  apparent  that  the  plaintiff 
acted  in  desregard  of  the  simple  and  effective  rule  of  safety 
which  requires  him  to  look  for  the  car  just  before  entering 
upon  the  tracks.    Ba»«  ▼•  Pittalmrsk  Bya.  0«t  427. 

32.  Street  railways  —  Contributory  negligence  —  Case  for 
jury. 

In  an  actioii  to  recover  damages  for  personal  injuries  sus- 
tained by  plaintiff,  a  street  cleaner,  in  consequence  of  a  col- 
lision between  the  cart  which  plaintiff  was  pushing  and  a  trol- 
ley oar,  the  questions  of  defendant's  negligence  and  plaintifTs 
contributory  negligence  are  for  the  jury,  where  it  appeared 
that  plaintiff,  while  pushing  the  cart  upon  a  public  street  in 
the  course  of  his  woric,  turned  it  upon  the  street  railway  tracks 
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to  sToid  A  hofBe  and  wagon  aud  that  wbile  he  waa  attanpting 
to  pudi  the  cart  back  to  the  driTeway  it  waa  stfeuok  hr  the 
attect  car;  that  the  day  waa  dear;  that  the  nietorman'a  Tiew 
was  not  obetructed,  unless  hj  yehidea,  for  a  diatanee  ci  400 
faet;  and  where  the  eridraMe  was  coniicting. aa  to  the  late  of 
speed  of  the  car,  the  distance  trateled  hy  it  before  it  stopped 
alter  the  aocidBnt  and  the  obstructions  to  the  motonaan's 
Tkw,  if  any;  and  where  plaintiff  testified  that  he  lool^  be- 
fore going  upon  defendant's  tracks,  and  saw  the  car  at  a  dis- 
tance, and  that  n^n  he  saw  the  car  again  it  waa  six  feet 
away  and  he  attempted  to  escape,  but  the  car  bore  down  upon 
him  without  warning  and  without  a  proper  lodcout  on  the 
part  of  the  motorman.    Qrmwwm  ▼•  Pittalmrsk  Itya.  Cai^  619. 

88.  Street  raUmo^e — InfMnh^-^oie  far  jury.. 

In  an  action  against  a  street  railway  company  to  recoTer 
damages  for  personal  injuries  sustained  by  a  girl  six  years  old 
in  consequence  of  being  struck  by  one  of  defendant's  cars,  the 
case  is  for  the  jury,  and  a  verdict  for  the  plaintiff  will  be  sus- 
tained, where  the  disputed  question  of  fact  at  the  trial  was 
whether  the  plaintiff  had  suddenly  run  from  the  sidewalk  in 
front  of  the  car  and  was  not  in  view  of  the  motorman  until  the 
moment  she  was  struck,  or  whether  she  and  other  childrai 
were  standing  in  the  narrow  space  between  the  tracks  and  in 
full  view  when  the  car  was  started.  Tarluqri  ▼•  ftllaat^say 
Talley  St.  By.  Oa^  851. 

84.  Street  raUwaye — Infants — Damages — Pain  and  eujferinff 
'Charge — Case  for  jury. 

In  an  action  of  trespass  to  recover  damages  for  personal  in- 
juries sustained  by  a  boy  through  being  struck  by  a  trolky 
car  upon  a  city  street,  the  case  was  properly  submitted  to  the 
jury  where  there  was  evidence  that  as  the  car  approached  the 
boy  the  bell  was  not  rung  and  no  other  signal  was  given;  that 
had  the  motorman  been  attending  to  his  duties  he  could  have 
seen  the  child  approaching  the  track  m^ien  the  car  waa  eighty 
or  ninety  feet  from  the  place  of  the  accident  but  that  he  did 
not  apply  the  brakes  until  the  car  atruck  the  boy. 

In  such  a  case  it  was  held  no  error  for  the  court  to  cbaige: 
'%u£hring  has  not  any  market  price  but  it  is  left  to  the  good 
iadgamat  and  common  sense  of  the  jury  to  say  to  what  amount 
the  plaintiff  should  be  compensated  or  what  amount  ahouM  be 
allowed  for  the  pain  and  suffering  he  has  endured,  €€  may 
probably  endure  in  the  future.  He  is  entided  to  be  ccnnpen- 
aated  for  whatever  you  would  think  would  be  fair  under  the 
drcumstances."    Blakley  r.  Mttatavi^  B^a.  Ca.,  25a 
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86.  Street  railways — Paeeengere  —  IntoaUeated  pa$een§er — 
Degree  of  care. 

If  a  pftssenger  is  known  to  be  in  any  way  affeeted  by  dis- 
abflity,  phsrsical  or  mental,  whereby  the  hazards  of  travel  are 
isereased,  a  degree  of  attention  should  be  bestowed  upon  his 
safety  beyond  that  of  an  ordinary  passenger,  in  proportion  to 
lilibility  to  injury  from  want  of  it  It  is  the  duty  of  carriers' 
serrants,  when  aware  of  the  intoxication  of  a  passenger,  to 
gire  him  that  degree  of  attention  which  consideration  for  his 
safety  demands  beyond  that  ordinarily  bestowed  on  passengers. 

In  an  action  against  a  street  railway  company  to  recover  for 
tile  death  of  the  plaintiff's  husband,  the  case  is  for  the  jury 
where  it  ai^[>ears  that  decedent  became  a  passenger  on  one  of  the 
defendant's  cars  to  go  to  his  home  seve^  miles  distant  in  the 
country;  that  he  paid  his  fare,  tock  a  seat  in  the  front  of  the 
ear  and  at  that  time  showed  little  if  any  indication  of  intoxi- 
cation; that  later  when  asked  for  the  second  fare  he  was  in 
a  drunken  stupor  and  when  arous^  refused  to  pay;  that  sev- 
eral minutes  later  a  second  demand  for  fare  was  made  and  he 
refused  or  was  unaUe  to  name  his  destination;  that  the  con- 
ductor then  ordered  him  to  leave  the  car  and  in  obedience  to 
this  order  or  because  of  force  used  by  the  motorman  he  aro(9e 
from  his  seat  and  walked  to  the  back  platform  and  stuped 
down  to  the  roadway;  that  whUe  on  the  platform  or  imme- 
diately after  stepping  from  it  he  was  asked  by  the  motorman 
.  to  pay  his  fare  and  re-«nter  the  car;  that  he  refused  to  pay 
the  conductor  but*  handed  a  dollar  to  the  motc^man,  who  gave 
it  to  the  conductor  who  offered  the  deo^ent  the  change  due 
him,  which  he  refused  to  take;  that  he  was  then  very  much 
intoxicated,  unable  to  talk  coherently  or  to  walk  wiAout 
staggering  and  was  stupid  and  sullen ;  that  he  was  left  stand- 
ing on  a  road  of  a  clear  width  of  only  thirteen  feet  and  on  one 
side  of  which  was  the  defendant's  track;  that  across  the  track 
from  this  pkee  there  was  a  way  station  with  a  small  platform 
and  storm  shed  but  with  no  one  in  attendance;  that  he  lin- 
gered around  the  station  for  over  «n  hour  and  then  attempted 
to  walk  ak>ng  the  road  in  the  direction  of  his  home;  and  that 
when,  several  hundred  feet  from  the  station  he  staggered  diag- 
onally across  the  road  andiell  in  front  of  ^n  a^NPoaching  car. 
Warrea  ▼.  F.  *  L.  E.  R.  R.  Oe.,  15. 

89.  Street  raihvay^-^PedeeMans.  ermemg  trach--T<C9HtrihM' 
tory  negligence^^Charge'-^Damao^^, 

If  the  court  assume  the  existenoe  of  certain  facts  to  be 
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shown  hj  the  evidence,  it  should  instrnct  the  joiy  deuij  snd 
distinctly  as  to  the  law  applicable  to  those  facts. 

In  an  action  against  a  stxeet  railway  con4>an7  to  recoTer 
damages  for  personal  injuries  sustained  bj  the  plaintiff 
through  being  hit  bj  a  car  while  crossing  defendant  company's 
tracks  at  the  intersection  of  two  city  streets,  where  the  testi- 
mony of  the  plaintiff  himself  is  sufficient  to  carry  the  case  to 
the  jury,  and  the  defendant  produces  witnesses  from  whose 
testimony  the  jury  is  warranted  in  finding  that  the  defendant 
company  was  without  negligmce,  and  that  the  plaintiff,  who 
admittedly  had  a  riew  of  fifty  feet  in  the  direction  from  which 
the  car  came,  started  to  cross  the  track  when  the  car  was 
within  about  six  or  seven  feet  of  him,  the  court  commits  error 
in  charging  that,  if  the  jury  should  believe  the  testimony  of 
the  defense,  the  question  as  to  whether  or  ndt  plaintiff  was 
guilty  of  contributory  negligence  would  then  be  for  them  to 
decide,  as  such  conduct  on  the  part  of  the  plaintiff  would 
have  been  negligence  and  the  court  should  have  so  insteucted 
the  jury. 

In  such  a  case,  the  court  committed  error  in  instructing,  ^ 
the  bell  did  ring  and  the  lights  were  lit  and  the  headlight 
shining,  did  this  man,  within  six  feet  of  the  approach  of  a  car, 
in  that  dangerous  weather,  did  he  cross  then  and  there  under 
that  condition  t  If  he  did  he  ought  not  to  recover,  and  the 
verdict  ought  to  be  for  the  defendant,"  as  this  left  it  to  the 
discretion  of  the  jury  to  determine,  if  they  found  such  facts 
to  exist,  whether  the  plaintiff  was  guilty  of  negligence  or  not 
The  court  should  have  instructed  the  jury  that,  if  th^  found 
from  the  evidence  the  facts  to  be  as  stated,  the  plaintiff  was 
guilty  of  negligence  and  there  could  be  no  recovery. 

It  is  the  duty  of  the  court  in  cases  of  this  character  to  see 
by  the  diarge  that  the  jury  keeps  within  its  province  in  find- 
ing the  facts  from  the  evidence  and  not  permit  it  to  find  facts 
which  are  not  established  by  any  evidence  in  the  case. 

It  is  the  duty  of  the  plaintiff  in  negligence  cases  to  estab- 
lish by  proper  testimony  the  damages  which  he  claims  to  have 
sustained,  and  if  he  fails  to  do  so,  the  question  cannot  be  sub- 
mitted to  the  jury.    XeOemlgal  ▼•  Piit8lb«vsk  Bys.  0«.,  47. 

87.r  Street  railwaye — Trolley  eare^^Duty  to  avoid'frigkiening 
horeee — Case  for  jury. 

While  it  is  unquestionably  the  duty  of  a  motoninan  to  ring 
his  gong  with  emphasis  upon  proper  occasion^  it  may  be  negli- 
gence to  ring  it  violently  and  unnecessarily,  in  proximity  to 
a  frightened  horse  whose  condition  is  manifest 
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In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries  sustained  by  plaintiff  in  conse- 
quence of  being  thrown  from  a  wagon  by  the  frightening  of 
his  horse,  plaintiff's  evidence  tended  to  show  that  he  was  driv- 
ing across  a  bridge  over  which  defendant's  cars  ran ;  that  his 
horse  was  frightened  by  an  approaching  passenger  car,  the 
gong  of  which  was  being  violently  rung  as  it  neared  the 
bridge;  and  that  the  motonnan  continued  to  ring  the  gong 
though  he  could  have  seen  that  plaintiff's  horse  was  shying 
and  excited,  and  though  plaintiff  warned  him  to  stop  by  throw- 
ing up  his  hand.  Defttidant  offered  evidence  to  the  effect  that 
the  horse  frightened  at  an  ash  car,  which  was  standing  still 
in  front  of  the  passenger  car;  that  the  passenger  car  had 
also  stopped  and  was  started  again  in  the  usual  quiet  way, 
with  perhaps  a  single  tap  of  the  gong;  and  that  the  mere  sight 
of  the  car  proceeding  in  the  ordinary  way  caused  the  horse  to 
shy  and  become  unmanageable.  The  trial  judge  left  the  ques- 
tion of  defendant's  negligence  to  the  jury,  who  found  a  ver- 
dict for  the  plaintiff  upon  which  judgment  was  entered.  Held, 
no  error.    Lapalsy  ▼•  Pittalmrsk  Bya.  O^^  167. 

NEGOTIABLE  INSTRUMENTS. 

1.  Promiaiory  note* — Endorsement  in  hlanh — Banks  and 
hdnkinff — Bona  fide  purchaeer — Agencu — Agent's  knowhdge 

of  equities. 

^^  • 

The  words  ''on  demand"  in  a  note  do  not  make  the  demand  a 
condition  precedent  to  a  right  of  action,  but  import  that  the 
debt  is  due  and  demandable,  or  at  least  that  the  commence- 
ment of  a  suit  therefor  is  a  sufficient  demand. 

To  endorse  a  note  in  blank  is  equivalent  to  making  iit  pay- 
able to  bearer  and  thereafter  the  note  is  negotiable  by  delivery. 

A  bank  officer  who  offers  to  his  bank  a  note  for  discount  is 
to  be  regarded  in  that  transaction  as  a  stranger  and  the  bank 
is  not  chargeable  with  the  officer's  knowledge  of  fraud  or  want 
of  consideration  for  the  not^  acquired  in  transactions  not  con- 
nected with  his  duties  as  a  bank  official 

In  an  action  of  assumpsit  on  a  promissory  note,  made,  and 
'  endoi^sed  in  blank,  by  the  defendant^  the  affidavit  of  defense 
alleged  that  the  note  was  purchased  from  a  thitd  person,  who 
was  at  the  time  of  purchase  president  of  plaintiff  company  and 
who  had  knowledge  of  fact  which  would  constitnte  a  good  de- 
f^ise  to  the  note.  It  appeared  that  plaintiff's  president  had 
not  acquired  this  knowledge  while  acting  in  any  way  for  the 
plaintiff  but  while  acting  for  himself  or  for  another  concern 
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in  a  different  tnnsaoiion.  The  court  entered  judgment  for 
plidnti€  for  irant  of  a  suficient  affidmTit  of  defense.  HM,  no 
error.    HeaUaA^m  Tnnt  €••  ^.  BIUbMr»  368. 

8. /VoffitMory  notM-^Btnewdl  noie  —  Bndonem^ni  —  Bi^ 
donefneni  induced  hp  frmud-'-J^idgmwU  nan  obtUmie  vere- 
fikto. 

The  endorser  of  a  renewal  note  is  not  liaUe  in  an  action 
tfiereon  when  his  endorsement  has  been  procured  throng  a 
promise  by  an  offioer  ai  the  plaintiff  bank,  the  holder,  that  he 
would  inse^  in  the  body  of  the  note  the  same  collateral  se- 
curities that  had  been  pledged  by  the  maker  for  ikne  payment 
of  the  origiBal  obliga^on,  when  in  fact  more  than  a  year  be- 
fore the  endorsement  such  offioer  had  fraudulently  abatracted 
the  seourities  and  had  safaBtituled  others  for  th^n,  and  thia 
Aict  was  known  to  the  plaintiff  before  defendant's  oidorse- 
ment.    W.  SatrlagrBaak^T.  9a«en*  561. 


NEW  TRIALS. 

1.  Mi>tion  for  new  trial — PraeHe€,C*  P.^-^udifmfmtn.  a.  v. 
—-Point  for  binding  instrucHoM—A^  of  ApM  Mt,  2306,  P.  L. 
286.    Hamiak  t.  Laader,  872. 

NONSUITS. 

1.  AcU  of  JwuW,  1901,  P'  X.  ^6,  and  Ma^Sy  1009,  P.  L. 
477 — Cities  of  the  second  class — Collector  of  dslik^fusni  taxes 
-^rdhuMmfses.  ^  Vtt^aVwgk  wi  CNramet,  452. 

2.  Nsniig^neS'^Mastsr  and  servant — Fellow  servanis — Ex- 
pleeien.    Balaweki  •▼.  CaamagU  Staal  Ca^  866. 

8.  Negligence-^Mines  and  mining — Master  and  servant — 
Mine  foreman — Superintendent — Bituminous  Act  of  Ma§  15, 
1S9S,  P,  L.  52 — Mine  posts — Assumption  of  rish-r-Bvidence. 
Vatava  T.  Taata^  Caal  Oon  241. 

NOTIOE. 

1.  Case  for  furp'—Caniracis^meumnee  poUciee  G&mstruc* 
tion — Intention — Bxtended  insurance — Fi>rfeiture.  ^Vvaaala 
^.  JNmAamtftai  laa.  Con  880. 

2.  Constructive  notice — Pedestrians  —  Coniribuiorp  ^negU- 
.peneo^Negiigence — Munioipalities-^  dtp   streets -^^Aecumu* 

Ustkmsofice.    ChpaM  ▼•  MtM^ax^,  525. 
'8.  Inwuiffieient  notice-^NoHee  to  praperip^amnere  ^Munici- 
ypaUtie^—AssessmmU  for  henefits^Acts  of  Map  16,  1S91,  P. 
L.f5.   Omlak  ▼•  CamvIk,  283. 
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OIL  AND  GAS  LEASES. 

1.  Bight  to  drill  more  welU  than  the  Ua$e  reqiniree — CotV' 
&trucHon — InUnHonr^Bedl  properiy.  Wmxwt^  ▼•  *•  F«am  Oil 
0#h128. 

emoNs. 

1.  Option  io  purchaee — Exerciee  of  optionr^Tiih '  io  pot- 
eonal  property — Ouardiane — Authority — Ratification — WiU$—^ 
Construction — Dispository  clause — Modification  hy  subsequent 
provision.    Dilw«rtli*p  Bstat^,  475. 

eUDINANCES. 

1.  MunicipdliHes — Second  doss  city-^Highway^-'Road  law 
— Widening  street — Location  of  street — Act  of  March  29, 190S, 
P.  L.  SS^-Equity—Injunction.    Kmrdook  ▼•  'THtahmrgkf  578. 

2.  Nonsuit— Acts  of  June  20,  1901,  P.  L.  686,  and  May  8, 
1909,  P.  L.  477'-Oities  of  ihe  second  class — Collector  of  de- 
linquent taxes,    ntts^ttrsk  ▼•  OvMMt,  452. 

OWELTY. 

1.  WiU — Devise — Partition — Devisee's  indebtedness  to  esUUe 
— Charge  against  share — Amount  of  devisee's  indebtedness — 
Testator's  error  as  to  amount — Equity — Correction  of  error  in 
wiU — Evidence.    D«as]i«o  ▼•  IHimsk— ,  599. 

PAHEirr  AND  CHILD. 

1.  Loss  of  companionship — Charge  to  jury — Damages — 
Items  of  damage — Negligence — Municipalities — Bridges — Evi- 
dence  —  Harmless  error  —  Infant  —  Contributory  negligence. 
Qmimm  ^  Pittstarsk*  521. 

PAETHiS. 

1.  Action  on  a  contract  by  a  person  not  a  party — Exceptions 
to  rule — Demurrer — Contracts.  '  Uwmmj  t«  K««stoa,  542. 

2.  Contracts — Guaranty  —  Suretyship  —  Payment  of  whole 
debt  by  one  co-surety — Compulsory  payments— Contribution — 
Equity.    Ome!kmwLkmim9T  ic  Br«0*  Go.  ▼•  Xmmmt  75. 

3.  Deferises — Jurisdiction — Affidavit  of  defense — Municipal 
claims — Claim  for  grading,  curbing  and  paving  road — Ceme- 
tery— Exemption — Award  of  jury — Scire  facias.  Cmwrlmk  ▼• 
OaMHm,  288. 

-  4.  Jurisdiction  — -  Unregistered  '  foreign    corporation  ^^  Re- 
plevin.   Dmroth  Mf  ff*  0«.  ▼•  CmrnMrnh  24. 

5.  Necessary  parties — Equity — Equity  pleading. 
B«r#.  nw  UtoMMW  IMitor  Co^  53. 
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6»  PurtisM  eniUled  to  relief — Refund  of  water  rente  paid— 
Eqmtf  practice — Taxpa^ere'  hiUe.  Twtto  CvMk  Mmw.  t. 
Feana.  Water  Om^  401. 

7.  Partiee  not  entitled  to  question  juriediction — Submieeion 
hy  agreement — Equity — Equity  jurisdiction,    Ifffn.  Mat.  Qem 
-    Go.  ▼.  m  *  A  IUmUUwImA  Tylu  BmuI  C#^  458. 


PABTITION. 

1.  Owelty — Devisee's  indehtedneu  to  estate — Charge  against 
share— Amount  of  devisee's  indehtedneu — Testatof^s  error  as 
to  amount — Equity — Correction  of  error  in  will — Evidence-^ 
....  WiU—Dsvise.    Ihsmaik— w.  JhsMsikmaf  699. 

PASSENGERS. 

1.  Intonated  passenger — Degree  of  care  —  Negligence  — 
'•    Street  railways,    Warr«a  ▼•  F.  *  L.  B.  R.  ll«  Oo.»  15. 

2.  Steamboats — Negligence  —  Degree  of  care  —  Charge  to 
iury.    MmBvUm  ▼•  KolTally,  206. 

PATENTS. 

1.  Assignment  of  patent — Escrow — Promissory  note — Con- 
tract-Sale— Conditional  sale.    MOIUlaa  ▼•  DavU,  570. 

PAYMENTS. 

1.  Payment  of  benefits  on  presumption  of  death — Beneliciai 
,  .societies— Death  benefit  certificate  —  Nonpayment  of  dues  — 
Forfeiture — Limitation  of  actions  by  contract     Mmamsiw  ▼• 
Mmpr^mm  OommoU  •£  IK.  A^  463. 

PEDESTRIANS. 

1.  Care  in  crossing  street — Contributory  negligence — NegU' 
gence — Death — Automobiles.    Lorali  ▼•  BlBoluwiv  231. 

2.  Contributory    negligence — Negligence — Municipalities  — 
-.     City    streets  —  Accumulation    of    ice  —  Constructive    notice. 

Qr—B  T.  Fiitsb«Yskt  525. 

3.  Pedestrians    crossing    track — Contributory   negligence — 
•  Charge — Damages — Negligence — Street  railways,    ItoO— Igal 

▼•  Fitts%«r«)|  Byik  Oa^  47. 

PLEADINGS. 

•^      1.  E^ity   pleadings— Equity-^Parties—N^essary    parties. 
KomMMm  Bor#.  t.  M>mti<nm  Water  Oa^  53. 

2.  Mortgages — Scire  facias  sur  mortgage — Affidavits  of  de- 
fense— Sufficient  averments.    OriaMs  ▼•  Braadam*  804. 


Digitized  by 


Google 


INDEX.  715 

PLEADING8--can«nii«rf. 

3.  Pleading  and  practice — Premature  action — Plea  in  abate* 
ment — Affidavit  of  defenses-Suit  on  insurance  poUc^.  MrtM# 
T«  M^wUkwmmtmwm  ]l«t»  Ims.  €••«  557. 

POINTS. 

1.  Point  for  binding  inetrucHone — Act  of  April  H,  1905, 
P.  L.  £86 — Motion  for  new  trial — Practice,  C,  P. — Judgment 
n.  0.  V,    KABUk  T.  "LtAmT^  872. 

PRACTICE,  C.  P. 

1.  Affidavit  of  defense — Rule  for  judgment — Contracts — 
Divisible  and  entire  contracts — Construction — Part  perform- 
ance,   Prodmo«n  Ook«  Oo.  t«  Hllliaw,  818. 

2.  Amendment  to  statement — Agreement  of  counsel — Chose 
in  action — Assignment — Verdict — Remittitur — Witnesses  — 
Competency — Evidence — Roads  and  streets — Change  of  grade 
-^Boroughs — Injury  to  leasehold — Damages.  Cmmmm  t.  M«« 
Xms  RmIu  Boro^  840. 

8.  Constitutional  law — Constitution  of  Pennsylvania,  Arti- 
cle in.  Section  S—AcU  of  June  i,  1901,  P.  L,  364,  and  March 
19,  1903,  P,  L.  41 — Municipal  claims — Claim  for  grading, 
.  curbing  and  paving  road — Cemetery — Exemption — Award  to 
jury — Scire  facias — Parties — Defenses  —  Jurisdiction  — Affi* 
davit  of  defense.    Oarriek  t.  OA»«Tim«  283. 

4.  Judgments — Warrants  of  attorney  to  confess  judgments 
— Correction  of  errors  and  mistakes — Amendments.  Ksm 
Kat.  B«mk  t.  Kmskem  228. 

5.  Judgment  n.  o.  v. — Point  for  binding  instructions — Act 
of  April  22, 1906,  P.  L.  286^Motion  for  new  trial. 

The  right  to  move  for  judgment  non  obstante  veredicto 
upon  the  whole  record  is  given  by  the  Act  of  April  22,  1905, 
P.  L.  286,  only  to  a  party  who  has  presented  a  written  request 
for  binding  instructions  which  has  been  reserved  or  refused; 
an  oral  request  does  not  meet  the  requirements  of  the  act. 

Where  at  a  trial  of  an  action  of  assumpsit  defendant  files 
no  written  request  for  binding  instructions  in  his  favor,  and 
I  upon  verdict  being  rendered  for  the  plaintiff  by  direction, 
does  not  move  for  a  new  trial,  but  contents  himself  with  a 
motion  for  judgment  non  obstante  veredicto  upon  tlie  whole 
*  ^•'record;  which  £s  granted^  such  judgment  will  be  reversed  on 
appeal,  and  leave  to  file  a  motion  for  a  new  trial  will  not  be 
granted,  no  such  motion  having  been  made  or  filed  in  the 
court  below.    The  Supreme  Court  must  acc^t  thd  record  of 
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a  eue  on  «ppMl  as  it  finds  it  and  cannot  raad  into  it  what  it 
doesnot  contain.    M— Uk  t.  IiaadUv,  872. 

6.  i^oWpo^es— iSctrs  /acm  mur  m9Hgm§9-^AtidtmU  of  tU- 
feme — Sufficient  avermente.    ikrimm  t.  Brasiwi,  804. 

7.  Pleading  and  practice — Premaiure  action — Plea  in  ahah- 
m/ent'^ffidavit  of.defonee — 8uU  on  inturanee  y^Mcy. 

Tbe  aHegati<Mi  tkat  an  action  is  prenaature  ia  not  a  defense 
to  the  action  but  to  the  writ,  and.  judgment  upon  it,  if  found 
true,  is  not  that  the  plaintiff  take  nothing  by  his  writ  but  that 
the  writ  be  quashed.  Such  a  defense  should  be  set  up  bj  plea 
in  abatement  or  demurrer  or  affidavit  of  defense  before  an- 
swering to  the  merits. 

In  an  action  upon  a  policy  of  fire  insurance,  the  defendant 
filed  an  affidavit  of  defense  on  the  merits  without  raising  any 
question  as  to  whether  the  action  was  prematurely  broui^t, 
and  the  case  went  to  trial  After  a  verdict  had  been  recovered 
for  plaintiff,  defendant  made  a  motion  for  judgment  n.  o.  v. 
on  the  ground  that  the  action  had  been  brought  within  sixty 
days  after  satisfactory  proof  of  loss  had  been  furnished  the 
company,  although  the  policy  provided  that  no  suit  should  be 
brought  until  more  than  sixty  days  thereafter.  The  lower 
court  discharged  the  rule  and  entered  judgment  on  the  ver^ 
diet  Held,  no  error.  Maikla  t.  Jrorikaastaim  Vat.  laa.  Oo^ 
657. 

8.  Witneu — Irrelevant  remarks — Withdrawal  of  juror. 

The  court  made  no  error  in  such  case  in  refusing  to  with- 
draw a  juror  and  continue  the  case,  where  after  plaintiff  had 
repeated  certain  irrelevant  remarks  which  he  had  made  to  die 
conductor,  the  trial  judge  said  to  the  jury,  'Tou  will  pay  no 
attention  to  that  remark  at  all ;  none  whatever.  It  has  nodi- 
ing  to  do  with  the  case."^  AlasUj  t.  Fttte^  O,  C.  Jl  ti.  Ik 
By.  €•.*  437. 

PRACTICE,  EQUITY. 

1.  JfM{«tpsttsa6^  parUee — Fraud-^FfOuduUnt  deed^Recon- 
n0yanee — Legal  owner — Practice,  Supreme  Court.  Karilaj  t. 
LaagkaMp  aad  B14ar,  550. 

2.  Tawpoigore'  UUe-^aHiee  entitled  to  reUef^^efueid  of 
waier  n^tee  paid. 

Where  the  bilk  ware  fiied  in  suoh  ease  by  rarions  ^bmongbs 

.  and  by  two  eitiaena  and  taspayers.  of  each  barougk  <ni  their 

own  behalf  and  on  behalf  of  odier  dtinns  who  were  eoBsnmers 

of  water,  the  eourt  made  no  error  in  assuming  jurisdiction 

with  respect  to  the  general  subject  imder  consideration  and 


Digitized  by 


Google 


INDEX  717 

PRACTICE,  EQTJlTr—coniinued. 

in  decreomg  that  the  water  compaxxy  shldl  refund  what  it 
had  oolleded  in  ezotM  of  a  reammable  rate  to  persons  who 
were  not  named  as  parties  plaintiff  in  ihfe  hdlsf  hut  who.  were 
in  like  situation  with  the  individuals  plaintiffs.  TwtlaOreak 
r  Ti  V«MM.  Wirtttr 'Oa^  401. 


PRACTICE,  SUPREME  COURT. 

1.  Appeals — Decree — Assignments  of  error. 

An  appeal  from  a  decree  of  distribution  of  the  Orphans' 
Court  is  defective  where  the  decree  has  not  been  assigned  as 
error.    F«lmer  s  Estate,  226. 

2.  Appeals — Assignments  of  error — Defective  assignments. 
Assignments  of  error  constitute  an  essential  part  of  the 

pleadings  before  the  Supreme  Court  and  as  such  must  be  so 
complete  in  themselves  as  not  to  require  reference  to  other 
parts  of  the  record;  an  assignment  charging  error  in  the 
order  of  the  court  below  overruling  exceptions  to  a  bond  filed 
in  condemnation  proceedings  is  in  palpable  disregard  of  rule 
26,  where  it  fails  to  show  the  character  of  the  bond  filed  or 
what  exceptions  were  taken  thereto.  B«rk]uurfl  t«  Feama. 
Watwr  Oa^  369. 

8.  Appeals — Assignments  of  error — Testimony  misquoted^— 
Defective  assignment. 

An  assignment  of  error  complaining  of  admission  of  testi- 
mony is  defective  when  it  misquotes  such  testimony.  C—mm 
w.  McKms  RmIu  Boro^  340. 

4.  Assignments  of  error — Defective  assignments. 

An  assignment  of  error  complaining  of  the  trial  judge's 
answer  to  a  point  presented  by  the  appellee,  biit  not  setting 
forth  the  full  answer,  is  defective  and  will  not  be  considered. 
Bajlamee  Oo,  t*  Desealsl«  181. 

6.  Assignments  of  error — Rule  28. 

Assignments  of  error,  complaining  of  the  admission  or  re- 
jection of  evidence,  which  fail  to  refer  to  the  page  of  the 
appendix  where  the  matter  is  to  be  found  in  its  regular  order 
in  the  printed  evidence,  are  defective  in  that  they  violate  Rule 
28,  and  will  not  be  considered.  Chiekeakelmar  St  Bros.  Oo, 
T*  Kama,  75. 

6.  Defenses — Trespass — Misjoinder  of  parlies — Ohieciion — 
Appeal. 

On  appeal  from  a  judgment  in  an  action  of  treapasa,  the  ob- 
jeoAiMi  tlMt  plaintiffs  wevaimpr^perior  joined  cannot  fato  suc- 
hsBiflilly  raised  in  the  Bupreme  Court,  where  no  audi  objec- 
tion was  raised  in  the  trial  court  Irwia:  t;  P«  *Ii»  X;  B»  B. 
da.*  7. 
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7.  Bquiiih-BguUp  praeHe^^IndispenaMe  pwrUe^^Fraud 
— FrwidulmU  deed^Beconveyance-^LegMl  own^r.  MmrUmr  ▼• 
Immgkmmw  maA  MUmr,  560. 

8.  EquUih^Findings  of  fad — AppeaU. 

The  findings  of  fact  of  a  judge  whidi  involre  ihe  credibility 
of  witnesses  and  the  wei^^t  to  be  given  their  testimony  will 
be  given  the  efPect  of  a  verdict  of  a  juiy  by  the  Supreme  Court, 
where  there  i^  testimony  to  support  theo^  Nothing  but  dear 
error  will  warrant  the  setting  aside  of  findings  of  fact  by  a 
chancellor. 

Where  in  a  suit  in  equity  for  the  dissolution  of  a  partner- 
ship»  the  appointment  of  a  receiver  and  for  an  accounting,  a 
finding  of  the  trial  judge  that  the  alleged  partnership  did  not 
exist  is  sufficiently  supported  by  testimony,  a  decree  dis- 
missing the  bill  will  be  affirmed.    OrmsaB  t«  Ormamm^  165. 

9.  Equity  practice — Findings  of  fact 

It  is  not  ground  for  reversal  on  findings  of  fact  of  a  court 
of  first  instance  that  a  different  conclusion  might  have  been 
warranted  from  the  evidence  or  that  the  appellate  court  might 
have  arrived  at  a  different  result  if  called  upon  to  determine 
the  facts  as  a  court  of  first  instance.  The  duty  of  the  appel- 
late court  in  reviewing  findings  of  fact  is  to  ascertain  whether 
there  was  testimony,  which,  if  believed,  would  sustain  the 
findings.    Twtla  Creek  Bore.  t«  Feama.  Water  €••,  401. 

PRESUMPTIONS. 

1.  Presumption  of  payment  after  twenty  years — Evidence  to 
rebut  presumption — Scire  facias — Contracts — Specialty  debts. 
MiUer  a  Batata,  328. 

PRINCIPAL  AND  AGENT. 

1.  Agency — Agent's  knowledge  of  equUies — NegotidUe  in- 
struments— Promissory  notes — Endorsement  in  blank — Banks 
and  banking — Bona  fide  purchaser.  Bomlaiem  Tr«et  €••  t* 
Hlldmer,  253. 

2.  Negligence — Master  and  servant — Defective  machinery — 
Foreman — Vice-principal — Assumption  of  risk — Contributory 
negligence — Case  for  jury,  Ftelfer  t*  AUmgkmmj  Steel  €••« 
256. 

PROCEDURE. 

1.  Criminal  law — Writ  of  vemro^-Clerical  errors — Juries — 
Drawing  of  jurors — Jury  commissioners — Acts  of  AprU  10, 
1807,  Section  8,  P.  L.  SB,  and  March  18, 187^,  P.  L.  ^6. 
w.  OlilemUewaki,  171. 
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PBOMISSORT  NOTES. 

1.  Contracts — Pledges — Pledge  of  securiiiee  as  eollateral— 
Right  to  sell  pledge — Stock  eertifiaUe*.  C«lomlal  Trwst  €•• 
T.  0«mtna  TnMt  Co.,  268. 

2.  Contract — Sale — Conditional  eale — Assignment  of  p<Ueni 
^Escrow.    MeKUlAa  T.  DatIs,  570. 

3.  Endorsement  in  blank — Banks  and  hanking — Bona  fide 
purchaser — Agency — Agenfs  knowledge  of  equities  —  Nego- 
tiable instruments.    Domlmiom  Tr«st  €••  t.  HIUUm^,  258. 

4  Negotiable  Instruments — Renewal  note — Endorsement — 
Endorsement  induced  by  fraud — Judgment  n.  o.  i;.  W.  Sat* 
Imcs  B«mk  T«  Samersy  561. 

PBOVINCE  OF  COURT  AND  JURY. 

1.  Binding  instructions — Contracts  —  Construction  —  Evi- 
dence— Parol  evidence  rule.    Greller  t.  lDMk«7»  363. 

2.  Binding  instruction — Negligence — Railroads — Brakeman 
— "Poling"  cars — Safe  instrumentality — Contributory  negli- 
gence,   C%M—  w.  MomoBcahela  Mj.  O^^  433. 

8.  Binding  instruction — Negligence — Street  railways — Col- 
lision between  car  and  wagon — Diagonal  collision — Failure  to 
look  and  listen  immediately  before  entering  upon  tracks — Con- 
tributory negligence.    Bam*  t*  Pittskwsk  Bys.  €••,  427. 

4.  Binding  instructions — Remedial  statutes — Construction 
— Real  property — Judgments — Bona  fide  judgment  creditor — 
Lien  of  judgment — Resulting  trust — Act  of  June  i,  1901,  P.  L. 
4X5— Ejectment.    Bo«kMter  Trmmt  Co.  t.  Wktt«,  469. 

6,  Case  for  jury — Charge — Negligence — Street  railways — 
Infants — Damages — Pain  and  suffering.  BlakUy  t«  Fttts- 
tarsia  Bts.  09n  250. 

6.  Case  for  jury — Conflict  of  laws — Torts — Negligence — 
Master  and  servant — Master^s  duty  to  warn  servant  of  danger 
— Duty  to  provide  safe  place  to  work.  Olark  t*  Best  lifs. 
€•^353. 

7.  Case  for  jury — Contracts — Insurance  policies — Construc- 
tion— Intention — Extended  insurance  —  Forfeiture  —  Notice. 
FMrneia  t.  Prmdemtial  Ims.  O^  380. 

8.  Case  for  jury — Contracts — Stakeholders — Ownership  of 
fund.    H^ldriek  t«  ChiarAmty  S.  B.  *  T«  €••,  106. 

9.  Case  for  jury — Fraud— Contracts — Releases  for  injuries 
caused  by  negligence — Evidence  of  fraud.  OorAmm  t.  <H«*t 
A.  4fc  P.  Tea  O^^  330. 

10.  Case  for  jury— Insurance— Life  insurance— Insurance 
policies— Suicidal  clause— Death  by  poison — Suicidal  intent — 
Mistake.    Jmkm^r  t.  Kalckts  •£  MmmWm,  28L 
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11.  Case  for  jury — N9gltgene$ — AtUomohiUs — Chttmjfo 
Chaujfeut!$,auihoriiif — BitmUn  of  proof,    OwgnmrnT.  I^m^'K 
247. 

12,  CaoO'for  iwrp — Nepligonce — Coniribuiorit  negUgmtce — 
Railroads-^ Railroad  cro$$m§M  —  '"aiop^  look  amd  Zwi^fi.'* 
Iviite  T.or.  ^U  X.  lU  B.  C«^  7. 

18.  Caoo  for  jury — Negliaonce — Contributory  negUoence — 
Sfrwt  railwayB.    Ottwovm  t.  MtisVwrsk  Bys.  €)m^  619. 

14w  Caoo  for  jury  —  Negligence  —  Dangeroue  eidewotke  — 
Barbed  wire  fence — Infante — Contributory  negUgence.  VbI* 
licam  T.  H«mMt«Ad  Boro^  361. 

15.  Case  for  jury — Negligence — Duty  to  avoid  frightening 
koreee — Street  railways — Trolley  core.    Imwelktiw  t«  PtttaVwii^". 
Bys.  09n  167. 

16.  Case  for  jury — Negligence — Master  and  servant — Aet  of 
June  10,  1907,  P.  L,  BiS^Vice-principal-^Duty  to  warn  of 
danger — Contributory  negligence.  Bteat  t.  Jamea  M  &mi^* 
11a  StMl  C9n  336. 

17.  Case  for  jury — Negligence — Master  and  servant — De- 
fective machinery — Foreman — Vice-principal — Assumption  of 
risk — Contributory  negligence.  Ffeif«r  t«  All#gfc— y  M%m1 
€•^256. 

18.  Case  for  jury-— Negligence — Master  and  servmntt^De- 
fective  tools.  MeOrmth  t.  FIttsVwsk  €his»  4t  tamy  C«^ 
228. 

19.  Case  for  jury-r-NegUgence — Maeker  and  servant — Safe 
place  to  work — Contributory  negligence — Assumption  of  risk. 
mmmmrw  T«'l^rst4  StMl  Wkme;k  O^n  110. 

20.  Case  for  jury — Negligence — Mines  and  mitUmg — Master 
and  servant — Driver — Assumption  of  risk — Contributory  neg- 
liconce--Aet  of  May  16, 189S,  AHieU  XC,  Sectional,  RuU  3; 
Artiele  XCIl,  Seotion  1,  P.  L.  SfL    taiitk  t.  9immmtf  57. 

21.  Case  for  jury — Negligence — Railroads — Bridge  accident 
— Disregard  of  "slow"  order — Contributory  negligence — Im- 
plied invitee — Duty  of  reasonable  care.  Bii*  ▼•  MUs«»  CU  G. 
St  St.  L.  By.  Oa.,  562. 

2I»  Case  for  jury — Negligence — Sidewalk — Defective  side- 
walk—Knowledge  of  defect — Cool  holo'-^videnee.  Biair  ▼« 
]ta«.BMk,568. 

28..  Case  for  jury—NegUgeneO'^treet  raUmaya-^nfmUs. 
TmAmji  t.  All«skMy  ValUy  St.  By.  O*.,  351. 

94.  Case  for  jury — Withdrawal  of  juror^-Negli^enc&^Mas- 
ter  and  servant  —  Railroads  ^-Vice^prindpol  —  Conductofit-^ 
Brakeman^-^cope  of  dwties — Contributory  negUgenco^-frac 
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iice,  C.  P» — WUness — Irrelevant  remarks,    Alasl^y  ▼•  ]^ttfl» 
C^  C.  *  St.  X..  By.  €0.,  437. 

26.  Charge — Damages — Negligence — Street  rqikciiys  —  Pe* 
destrians  crossing  track — Contributory  negligence.  M^Ooal* 
sal  T.  PittiVwffk  WLju.  €•.»  47. 

26.  Charge  to  jury — Damages — Items  of  damajste — Parent 
and  child — Loss  of  companionship.   Qvlaa  -w*  Fltt«1mrfk»  621. 

27.  Charge  to  jury — Homicide— Evidence — Collateral  crimes 
^-Motive — Dying  declarations.    C«bi«  t«  Ch^w^^wiki,  171. 

28.  Charge  to  jury — Inadequate  .charge — Criminal  law — 
Homicide — Self  defense  —  Evidence  —  Cross  examination  — 
Reputation*    C«bi«  t«  Orosom,  19. 

29.  Charge  to  jury — Negligence — Steamboats — Passengers 
--Degree  of  care.    MoBHde  t.  MoKally,  206. 

80L  Questions  for  jury — Charge — Evidence — Negative  testi- 
mony— Negligence — Contributory  negligence — "Stop,  look  and 
listen."    IUmo  t.  F.  *  L.  E.  R.  R.  Co.,  1. 

81.  Questions  for  the  jury — Evidence — Contracts — Building 
contracts — Arbitration  clause — Architect  as  arbitrator — If^t' 
ters  affecting  architects  themselves.  BeiUjr  t.  WLodmt  8kol«M 
Oon||:«»  628. 

PUBLIC  OFFICERS. 

1.  Board  of  revision  of  taxes — City  assessors — BaUo  of  value 
— Equalizing  of  assessments — f^egal  remedy — Eqpity — Taxa- 
tion— Assessment — City  of  the  third  class.    M^pa  r*  Bri^t  189. 

2.  Collector  of  delinquent  taxes — Ordinances  —  Nonsuit — 
Acts  of  June  ISO,  1901,  P.  L.  586,  and  May  8, 1909,  P.  L.  kll— 
Cities  of  the  second  class.    Pittsbmrgk  t«  Gremot*  462. 

8.  Jury  commissioners — Juries — Drawing  of  jurors — Cjdmi* 
nal  law — Procedure — Writ  of  venire — Clerical  errors — Acts  of 
.     April  10, 1867,  Section  3,  P.  L.  62,  and  March  18,  i874,  P.  L. 
•  i6.    Com*  T.  CkiMiai«wskl»  171. 

QUESTIONS  OF  LAW. 

1.  Jurisdiction,  0.  C. — Precept  to  Common  Pleas — V^diet 
'-Appedlr-'Wills-'Issue-'Act  of  April  8,  18SS,  P.  L.  H9. 
OwmmomwsOiOk  Trmut  €••  t.  D«BnUU«»  292. 

RAILROADS. 

1.  Brakeman — "Poling"  ears — Safe  instrumentality — Con- 
tributory negligence  —  Binding  instruetfons  —  Negli^^n^e. 
Ooifee  T.  MomoBcahela  By.  Go.,  433. 

2.  Negligence  —  Bridge    accident  —  Disregard    of    "slow** 
Vol.  ocxlhi— 46 
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order — Contributory  negligence — Implied  inviiee  —  Duijr  of 
reaeonable  care — Caee  for  jury.  Hit*  t.  Fitted  C  C*  4fc  84. 
Zb  Mf.  0%n  562. 

8»  Negligence — Contributory  negligence — ''Stop,  look  and 
Uoienr    Orals  t.  Fmuuu  R.  m.  €•.,  455. 

4.  Negligence — Employeee — Scope  of  duty — Ejecting  per- 
eon  from  engine— Rules  of  company.  tNttykaalk  t.  B.  4fc  0.  R. 
&.€•..  48. 

5.  Negligence — Maetet  and  servant — Vice-principal — Con- 
ductor— Brakeman  —  Scope  of  duties  —  Contributory  negli- 
gence— Case  for  jury.  AMmmUiy  t.  Fitted  O^  O.  4fc  St.  Ik  Rj. 
€•^487. 

6.  Permissive  crossings — Minor — Contributory  negligence — 
Negligence.    J^mdmo  t«  F.  *  L.  X»  R.  R.  C«^  10. 

7.  BaUroad  crossings — "Stop,  look  and  listen*' — Contribu- 
tory negligence — Case  for  jury — Negligence.  Irwim  t.  F.  *  lb 
BL  R.  R.  €•.,  7. 

8.  Street  railways — Collision  between  car  and  wagon — Diag- 
onal collision — Failure  to  look  and  listen  immediately  before 
entering  upon  tracks — Contributory  negligence — Binding  in- 
str%Actions — Negligence.    Bam*  t.  FtttaVwrsk  Rys*  O^^  427. 

9.  Street  railways — Infants — Case  for  jury  —  Negligence. 
Tarkaji  t.  AU^si^My  VaU«y  St.  Ry.  €•.,  851. 

10.  Street  railways-— Infants — Negligence — Damages — Pain 
and  suffering — Charge — Case  for  jury.  Blaktojr  ▼•  Fltte- 
Vwffk  Rys.  €•.,  250. 

11.  Street  railways-^Negligence-^oniributory  negligence- 
Case  for  jury.    OniTwrn  t.  FtttaVwrsk  Rys.  €••,  619. 

12.  Street  raUways-^Negligenco-^Passengers  —  Intoxicated 
passenger— Degree  of  care.  Wan«m  t.  F.  Jl  X^  &  R.  R.  0«^ 
15. 

13.  Street  railways— -Negligence — Pedestrian  crossing  track 
—Contributory  negligence — Charge — Damages.  lfeO«Blsal 
T.  FtttflVwffk  WLju.  Can  47. 

14  Street  railways — Trolley  cars  —  Negligence  —  Duty  to 
avoid  frightening  horses — Case  for  jury.  lApil^jr  t*  Fitto- 
>U8k  RyiL  Can  167. 

15.  Trespass — Real  property-^Borough  street — Unauikor- 
tMed  entry — Damages — Conclusiveness  of  verdict — Appeels 
MmrHm  w.  Bora,  of  W.  XdWrtj,  50a 

BAFE,  see  Oriminal  Law. 
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•  '    1.  AhuUinff  lot  owners — Measure  op  damages— Evidene 
Road  law — Boroughs — Change  of  grade*    WShh^Hm  w. 
w«od  Boro«»  595. 

•  •  •      S.  ConiraeU  for  the  sale  of  land — ConiraetS'-'Fraud^Be- 

fciesion — AeeumpeU-^'Beeoverp  of  purchase  price  paid^Dam- 
ages— Interest    OUo  VaL  TnMt  C#.  t.  AUIsob,  201. 

8.  Corporations — Water  companies — Boroughs  —  Right  to 
purchase  plant  of  water  cotnpanu — Sale  of  property  by  water 
company — Equity — Injunction — Act  of  April  29, 18H,  Section 
Si,  Clause  7,  P.  L.  IS.  Mmmmmb  Bom.  t.  Mmmmmmm  Watwr 
Co.,  58. 

4.  Plan  of  lots  —  Lot  owners  —  Equity — Injunction — Re- 
hearing—  MunidpaXities  —  Boroughs  —  Streets  and  alleys  — 
Adoption  of  streets — Vacation — Ohstruction,  B«ll  t.  Pitts- 
tavsk  StMl  C%n  88. 

5.  Beat  property — Covenants  running  with  the  land — Build' 
ing  restrictions — Equity — Injunction, 

Building  restrictions  are  lawful  and  enforceable  but  th^ 
are  not  favored  by  the  law  and  the  courts  will  not  recognize 
implied  rights  or  extend  covenants  by  implication. 

The  test  in  equity  by  which  to  determine  whether' a  cove- 
nant in  a  deed  runs  with  the  land  is  the  intention  of  the  par- 
ties, to  be  ascertained  by  the  words  of  the  covenant  read  in  the 
light  of  the  surroundings  of  the  parties  and  the  subject  of  the 
grant. 

A  dotted  line  on  a  plan  of  lots  referred  to  in  the  deeds  con- 
veying the  lots,  with  the  words  "15  foot  building  line*'  above 
the  line,  is  not  of  itself  a  valid  unlimited  building  restriction 
prohibiting  the  erection  of  buldings  on  the  space  indicated 
between  the  dotted  line  and  the  street  property  line. 

On  the  hearing  of  a  bill  in  equity  to  enforce  an  alleged  build- 
ing restriction,  it  appeared  that  plaintiffs  and  the  defendant 
had  purchased  from  a  land  company  lots  designated  in  a  re- 
corded plan  upon  which  appeared  across  the  lots  and  parallel 
to  the  street  a  dotted  line  along  which  was  written  "15  foot 
biiilding  line.'*  Plaintiffs  had  erected  their  house  in  accord- 
ance with  the  plan,  but  the  defendant  was  erecting  a  house  six 
'  feet  from  the  street  line,  although  notified  by  the  plaintiffs  of 
the  alleged  restriction  when  the  house  was  commenced.  The 
land  company  had  limited  the  operation  of  the  restriction  to 
ten  years,  which  had  almost  expired  at  the  time  of  the  filing 
of  the  bill,  but  this  fact,  although  known  to  the  defendant, 
was  not  known  to  the  plaintiffs.    The  lower  court  dismissed 
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the' bill  but  ord^ked  the  defaidant  to  pay  the  costs,    ^tld,  no 
error.    ]feOleiikf^v.Xirk»  319. 

6.  Real  property — Deeds— Conetruclion — EageiMnie. .  - 

'  The  owner  of  the  fee  of  an  alley  and  of  adjoimii^  l^nd, 
whoae  predecetsor  in  title  has  granted  to  another  ftdjo^iing 
owner,  a  right  of  way  for  a  passage  and  wagonway  theB^orer 
in  common  with  the  grantor,  his  heirs,  and  assigns,  is ^titled 
to  nse  the  all^  in  any  way  that  will  not  interfere  with  the 
reasonable  nse  thereof  as  an  alleyway  by  such  grantee. .  flpiHk 
^  »ewlM4,  a06.  ... 

7.  Real  property — Judgments — Bona  fide  iudgmmU,otv$dUor 
— Lien  of  judgment — Resulting  trust— Act  of  June  i,  IfiOl,  F. 
L.  425 — Ejectment — Binding  instntetions — RomedM  statutes 
— Comtructifin. 

There  are  three  points  to  be  considered  in  the  cguetsiietion 
tf  all  Remedial  statutes;  the  old  law,  the  nuschief  and  the 
remedy ;  that  is,  how  the  common  law  stood  at  the  ly  gin  tig  of 
the  act;  what  the  mischief  was  for  which  the  common^law  did 
not  provide;  and  what  remedy  the  legislature  has  pipyided  to 
cure  this  mischief;  and  it  is  the  business  of  the  courts  ao  to 
construe  a  remedial  act  as  to  suppress  the  mischief  and  ad- 
Yanoe  the  remedy. 

A  bona  fide  judgment  creditor  is  one  who  in  good. faith, 
without  fraud  or  collusion,  recovers  a  judgment  for  nion^ 
honestly  due  him. 

Prior  to  the  Act  of  June  4,  1901,  P.  L.  425,  providing  in 
'  effect  that  resulting  trusts  of  real  property  arising  by  reason 
of  the  taking  of  the  legal  title  in  the  name  of  one  other  than 
the  real  owner  shall  be  void  and  of  none  effect  as  to  bona  fide 
judgment  creditors  without  notice,  unless  a  declarati^  of 
trust  in  writing  has  been  recorded,  or  unless  an  action  of.  eject- 
ment  has  been  begun  by  the  real  owner,  a  judgment  was  a  lien 
only  upon  lands  actually  owned  by  the  judgmeut  defendant 
and  against  such  judgment  a  secret  or  resulting-  trust  ai^d  an 
unrecorded  title  could  prevail,  however  unavailing  such  titles 
might  be  against  mortgagees  of  the  holder,  of  the  recorded 
title  or  purchasers  from  him,  without  notice  that  he  was  not 
the  real  owner  of  the  land.  The  purpose  of  the  act  was  to  re- 
'  lieve  bona  fide  judgment  creditors,  from  the  mischief  to.  which 
they  had  been  previously  unnecessarily  subjected. 

The  words  'Seithout  notice"  in  the  Act  ol  1901,  a^  jto  ba 
construed  with  ''judgment  creditors"  as  well  as  with  '^mort* 
gagees"  and  ''purchasers"  and  the  notice  contemplated  by  the 
act  is  actual  not  constructive  notice. 
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In  an  action  of  ejectment  where  it  appeared  that  title  to  the 
land  in  suit  had  been  taken  for  a  bank  in  the  name  of  a  third 
person,  and  that  a  declaration  of  trust  executed  by  such  third 
person  was  not  recorded  for  more  than  three  months  after  its 
delivery;  that  in  the  interim  plaintiff  recoyered  a  judgment 
against  the  holder  of  the  legal  title  who  after  the  recording  of 
the  declaration  of  the  trust  had  delivered  a  quit-claim  deed 
for  the  property  on  the  same  day,  under  which  instruments 
defendant  claimed,  and  plaintiff  claimed  title  by  virtue  of  a 
sherilPs  sale  upon  the  judgment,  the  court  made  no  error  in 
directing  a  verdict  for  plain  tilP.  SMkestev  Trvat  C#.  t. 
WhtU,  469. 

8.  Real  property — Life  estates — Fee-iatl  estates — Rtie  in 
Shellet/'s  Cd$e — Contingent  remtUndere — WUls — Meaning  of 
''imue" — Conetruetion — Intention, 

The  words  ''in  default  of  such  issue''  following  an  express 
devise  to  any  i>articular  branch  of  issue,  as  children,  sons,  or 
daui^ters  will  be  construed  to  mean  the  issue  before  described. 

Words  importing  a  failure  of  issue  (without  the  Word 
^'such'')  following  a  devise  to  diildren  in  fee-simple  or  fee-tail 
refer  to  the  object  of  that  prior  device  and  not  to  issue  at 
large. 

A  testator  gave  to  his  son  'the  farm  he  now  lives  on  for  and 
during  his  life  to  use  and  occupy  as  his  own,  and  if  he  should 
have  children  living  at  his  death,  then  I  devise  the  same  to 
them,  but  if  he  should  die  without  issue  as  aforesaid,  then  I 
devise  the  same  to  my  said  grandson."  The  son  conveyed  one- 
third  interest  in  the  property  to  one  of  the  defendants,  de- 
vised all  his  estate  to  the  other,  and  died  without  issue.  The 
grandson  claimed  the  estate.  Defendants  contended  that  the 
word  "children,''  in  view  of  the  words  immediately  following, 
''but  if  they  should  die  without  issue  as  aforesaid"  meant  issue 
in  the  sense  of  heirs  of  the  body ;  that  under  the  rule  in  Shel- 
ley's Case  the  son  took  a  fee-tail  estate,  which  under  the  Act 
of  April  27,  1855,  P.  L.  368,  became  an  estate  in  fee-simple. 
Held,  that  the  expression  "but  if  he  should  die  without  issue 
as  aforesaid"  meant  children  living  at  the  time  of  the  son's 
death,  and  that  on  the  death  of  the  son  without  issue  the  estate 
vested  in  the  grandson.    Oarllsle  t*  Carlisle,  116. 

9.  Real  property^Oil  and  gas  leases — Right  to  drill  more 
'  wetU  than  the  lease  requires — Construction — Intention, 

,  The  rule  that  covenants  in  oil  leases  which  are  to  be  per- 

formed by  the  lessee  and  which  relate  to  the  right  to  drill  or 
explore  for  oil  are  to  be  construed  most  favorably  to  the 
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lessor  is  founded  upon  the  presumption  that  an  oil  lease  is 
made  for  the  purpose  of  immediate  development  unless  the 
contraiy  appears  in  the  contract.  The  purpose  of  the  rule  is 
only  to  spur  the  lessee  to  perform  his  covenant  to  drill  and 
discover  oil;  it  cannot  be  invoked  to  aid  the  lessor  in.  dis- 
possessing a  lessee  who  has  faithfully  performed  all  his  cove- 
nants, discovered  oil  in  {wying  quantities  and  paid  the  roy- 
alties contemplated  by  the  lease. 

The  lease  of  a  right  to  mine  for  oil  and  gas  is  for  the  pur- 
pose of  exploration  until  oil  and  gas  are  found,  but  upon  the 
discovery  of  oil  and  gas  in  paying  quantities,  the  lessee  has  a 
vested  interest  in  the  oil  and  gas  granted  by  the  lease  as  long 
as  it  can  be  produced  in  paying  quantities. 

The  owner  of  several  tracts  of  oil  and  gas  land  leased  the 
exclusive  right  to  mine  for  and  produce  petroleum  and  natursl 
gas  therefrom  for  the  term  of  one  year  and  so  long  thereafter 
as  oil  or  gas  could  be  produced.  Each  lessee  agreed  ^o  com- 
mence the  drilling  of  one  well within  thirty  days  from 

the  date  above  and  prosecute  the  drilling  of  same  with  due 
diligence  to  completion  and  commence  the  drilling  of  a  second 
well  within  sixty  days  from  the  completion  of  the  first  well, 
prosecute  the  drilling  of  the  second  well  with  due  diligence  to 
completion,  or  forfeit  all  of  said  land  except  eight  acres  around 
the  first  well  drilled  and  to  commence  drilling  the  third  well 
within  sixty  days  from  completion  of  second  well,  or  forfat 
all  of  said  lease,  except  seventeen  acres  around  the  first  two 
wells  drilled.  A  failure  of  the  second  party  to  comply  with 
any  of  the  requirements  herein  contained  to  render  said  lease 
null  and  void  and  to  be  of  no  binding  foroe.^  The  defendant, 
to  whom  the  leases  were  all  assigned,  drilled  three  wells  or 
more  on  each  of  the  tracts  and  produced  oil  in  {wying  quanti- 
ties, royalties  on  which  were  duly  received  by  the  lessor.  Cer- 
tain of  the  old  wells  were  abandoned  and  new  wells  were 
drilled  by  defendant  which  produced  oil  in  paying  quantities. 
On  one  property  leased,  all  the  wells  had  been  abandoned,  ex- 
cept one  which  was  destroyed  by  a  flood,  and  thereafter  de- 
fendant endeavored  to  restore  the  said  well  but  had  not  suc- 
ceeded when  the  bill  was  filed.  Plaintiff  sought  to  enjoin  de- 
fendant from  operating  the  new  wells  which  it  had  drilled, 
alleging  that  no  more  than  three  wells  could  be  drilled  on  each 
of  the  properties  leased  and  that  upon  the  abandonment  of  the 
wells  originally  drilled  defendant  was  not  entitled  to  drill  new 
wells.  The  lower  court  decided  that  by  the  discovery  of  oil 
in  paying  quantities  in  the  three  wells  that  each  lessee  was 
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required  to  drill,  the  lessee  bad  become  vested  witb  the  rigbt 
to  all  tbe  oil  under  the  tract  on  which  such  wells  were  drilled, 
and  could  drill  other  holes  if  it  was  impossible  to  pump  all 
the  oil  from  the  holes  already  drilled;  that  there  was  nothing 
in  the  evidence  to  show  that  defendant  had  ever  surrendered, 
forfeited  or  abandoned  its  right,  and  dismissed  the  plaintiff's 
bilL    Held,  no  error.    Bmrsam  t.  8.  F«mm  Oil  C^^  128. 

10.  Real  property — Railroads — Borough  gtreet — Unauthor- 
ized entry — Damages — Conclusivenees  of  verdict — Appeah — 
Trespass.    Martim  t.  Bor^  of  W.  IdWrty,  500. 

11.  Real  property — Rule  to  bring  ejectment — Answer  to 
rule — Final  judgment— -Acts  of  March  8,  1889,  P.  L.  10,  and 
April  16, 1908,  P.  L.  912. 

The  Act  of  March  8,  1889,  P.  L.  10,  as  amended  by  the  Act 
of  April  16,  1903,  P.  L.  212,  providing  that  **whenever  any 
person,  not  being  in  possession  thereof,  shall  claim  or  have  an 
apparent  interest  in  or  title  to  real  estate,  it  shall  be  lawful 
for  any  person  in  possession  thereof,  claiming  tide  to  the 
same,  ^  take  a  rule  on  such  person'  to  bring  his  or  her  action 
of  ejectment  within  six  months  from  the  service  of  such  rule 
or  show  cause  why  the  same  cannot  be  brought^  ^and  that  in 
default  of  appearance'  it  shall  be  the  duty  of  the  court  to  enter 
judgment  against  the  person  served  and  make  the  rule  abso* 
lute,  which  judgment  shall  be  final  and  conclusive  between  the 
parties,  their  heirs  and  assigns,"  was  not  intended  to  provide 
that  where  a  respondent  to  the  rule  has  appeared  and  filed  an 
answer  denying  the  jurisdiction  of  the  court,  which  answer  is 
subsequently  adjudged  insufficient  and  the  rule  is  made  abso- 
lute, that  final  judgment  should  be  entered  forthwith  against 
the  respondent  in  case  the  action  of  ejectment  has  not  been 
brought  within  six  months  from  the  service  of  the  rule. 

Where  in  such  a  proceeding  there  is  an  appearance  entered 
and  an  answer  filed  on  the  return  of  the  rule,  the  co\irt  is 
required  to  hear  and  determine  the  sufficiency  of  the  answer 
and  if  the  answer  is  adjudged  insufficient  and  the  oourt 
orders  the  rule  made  absolute,  the  respondent  has  six  months 
from  the  date  of  the  order  making  the  rule  absolute  within 
which  to  bring  his  action  or  ejectment  before  judgment  can 
be  entered  against  him.    la  re  Feater'a  Petltiea,  92. 

12.  Title  io  land— Roman  Catholic  bishop — Trustee  for  can* 
gregation, 

A  Boman  Catholic  bishop  holding  title  to  land  for  t^e  use 
of  a  congregation  has  neither  inter^t  in  the  estate  nor  power 
to  control  it  or  direct  its  management;   he  has  no  duties  to 
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perfonn  and  no  discretion  but  is  simply  a  passive,  silent  de- 
pository of  the  legal  title,  without  interest  and  wiUiout  power. 
OanUk  T.  OMMTim,  2S3. 

18.  Reconveyance — Legal  otaner — Practice,  Supreme  Court 
— Equity — Equity  practice — Indiipensahle  parties  —  Fraud — 
Fraudulent  deed.    Hartley  t.  Tia»g¥«»p  Aa4  ElAer*  550. 


RECEIVERS. 

1.  Receiver's  sale — Resale — Bonds — Breach  of  condition — 
Recovery — Corporations.  Com.  t.  DomUeday-HUl  ZIm.  Om^ 
235. 

REMAINDERS  AND  REMAINDERMEN. 

1.  Contingent   remainders  —  Wills — Meaning    of  ^^issue'* — 
Construction — Intention — Real    property — Life    estates — Fee- 
:   tail  estates — Rule  in  Shelley's  Case — Act  of  April  27,  1855,  P. 
L.  S68.    Carlisle  t.  Oarliale,  116. 

REPLEVIN, 

1.  Recovery — Transfer  of  title — Damages — Nominal  dam- 
ages— Exemplary  damages — Writ  of  retomo  hahendo — Acts  of 
AprU  19, 1901,  P.  L.  88,  and  April  H,  1905,  P.  L.  16S. 

When  the  plaintiff  in  an  action  of  replevin  recovers  the 
.  value  of  the  property  replevied,  the  effect  is  to  transfer  the 
title  to  the  defendant. 

The  Pennsylvania  rule  in  replevin  is  to  value  the  prop&tj 
AS  of  the  time  of  the  issuance  of  the  writ,  and  any  decrease 
or  difference  between  the  value  at  the  date  of  the  conversion 
and  at  the  time  of  the  writ,  which  is  properly  attributable  to 
the  defendant,  can  be  allowed  as  damages  for  the  detention. 

When  a  plaintiff  by  its  own  acts  entirely  destroyed  any 
real  value  of  stocks  and  bonds  which  it  seeks  to  recover  in  a 
replevin  suit,  that  form  of  action  is  ineffective  for  the  pur- 
pose of  the  relief  sought  further  than  to  afford  a  remedy  for 
the  recovery  of  the  specific  things  replevied,  that  is,  the  certifi- 
cates for  the  stocks  and  bonds  which  in  their  cancelled  state 
had  but  a  nominal  value. 

Where  in  an  action  of  replevin  by  a  foreign  corporation  to 
recover  stocks  and  bonds  belonging  to  it  and  in  the  hands  of 
the  defendant  in  this  state,  it  appears  that  plaintiff  company 
had  placed  eight  thousand  dollars  of  its  bonds  and  Bve  thou* 
sand  dollars  par  value  in  stock  in  the  hands  of  the  defendant 
upon  his  agreement  to  hold  them  for  the  plaintiff  company 
until  defendant  delivered  up  in  exchange  an  electric  plant; 
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that  defendant  refused  either  to  transfer  the  plant  or  to  re- 
turn the  bonds  to  the  plaintiff;  and  that  the  plaintiff  company, 
aft^r  Buoh  refusal  on  the  part  of  the  defendant,  rescinded  the 
contract  of  exchange  and  formally  cancelled  and  annulled  the 
fltodu  fbd  bonds;  if  the  jury  finds  no  exemplary  damages, 
only  nominal  damages  can  be  recovered. 

In  sudi'case,  had* the  stocks  and  bonds  been  left  extant  as 
living  securities,  in  the  absence  of  a  market  value,  the  proper 
Way  to  prove  their  intrinsic  value  would  have  been  by  evidence 
of  the  net  value  of  the  t^asets  and  business  of  the  corporation, 
to  be  considered  in  connection  with  the  amount  of  stocks  and 
bonds  outstanding,  which  could  have  been  supplemented  by 
proof  of  bona  fide  sales  thereof  not  too  remote  from  thetime 
in  question,  ahd  any  evidehce  showing  apparent  admissions  of 
value  on  the  |)art  of  the  defendant  likewise  could  have  been 
tak6a  into  account. 

Under  peculiar  circumstances  of  outrage,  vexation,  oppres- 
sion  or  f  radd  in  the  taking  or  retention,  punitive  or  exemplary 
damages  can  be  given  in  replevin. 

^  Where  in  an  action  of  replevin  the  property  sought  to  be 
replevied  has  but  a  nominal  value,  and  the  verdict  of  the  jury 
Itatea  ihat  they  foiind  no  ^'exemplary  or  punitive  damages,'^ 
only  nominal  dafaiages  are  recoverable. 

Prior  to  the  Acts  of  April  10, 1901,  P.  L.  88,  and  April  14, 
f905,  P.  L.  168,  a  defendatnt  alone  was  entitled  to  a  writ  of  re- 
totoo  habendo;  but  since  the  Act  of  April  19,  1901,  P.  L.  89, 
the  plaintiff  may  ^^at  his  option,  issue  a  writ  in  the  nature  of 
a  writ  tyf  retomo  habendo"  reqtdring  the  delivwy  to  him  of  the 
pruperty  replevied.    IHurvtk  Xf g.  €••  t.  C^vAel*  24. 

81B  ADJITDICATA. 
b%.  T.  nn,  448. 

2.  Equity—AvermenU  of  htU—TruMU  ex  moMtcio—Ffrntd— 
Release — Statute  of  Hmitatione—Demurror^A'cte  of  October 
18,  mo,  P.  L.  1,  and  AprU  2$,  1866,  P.  L.  68$.  mi*e  t. 
mreJt^ik,  141. 

KES  0E8T  JB. 

1.  Evidenee^-DtclaratUmM.    Wmith  ▼•  WUmmtp  57; 

BOADLAW. 

1,  Boroughi  —  Change  of  grade  —  Abuttinf  lot'  ownero^^ 
Meaeure  of  damages — Evidence.  ^  -  ...    -  i.. .  :), 
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In  a  change  of  grade  proceeding,  the  question  in  detennin* 
ing  the  measure  of  damages  is  not  what  was  the  changed  con- 
dition in  any  part  of  the  street,  but  what  was  the  changed 
condition  of  the  street  throu^out  its  whole  width,  and  how 
did  the  changed  condition  affect  the  market  value  of  the 
plaintiff's  property. 

In  such  case  it  is  not  error  for  the  court  to  oTerrule  an  ob- 
jection to  the  question,  '^ow  far  did  the  grade  there  leaye 
that  property,  that  lot,  below  the  street,  at  the  street  line  of 
the  property,''  propounded  to  one  of  the  plaintiffs  where  the 
objection  was  founded  on  the  contention  that  the  question  of 
the  amount  of  the  change  of  grade  should  be  confined  to  the 
center  line  of  the  street 

In  a  change  of  grade  proceeding,  where  the  eridence  is  con- 
flicting as  to  whether  certain  lots  were  below  the  original 
grade,  and  there  is  sufficient  evidence  to  sustain  a  finding  that 
prior  to  the  improvement  the  land  was  practically  on  a  levd 
with  the  grade  of  the  street,  it  is  not  error  for  the  court  to 
admit  evidence  to  the  effect  that  considerable  expenditure  is 
necessary  in  filling  in  parts  of  such  property  so  that  it  can  be 
utilised  at  the  new  grade. 

In  such  case  the  fact  that  an  abutting  property  own^  testi- 
fied as  to  an  amount  spent  in  filling  in  his  property  to  bring 
it  up  to  the  level  of  the  new  grade,  instead  of  testifying  to  the 
probable  reafk>nable  cost  of  making  the  necessary  fill,  is  not 
material  where  there  is  ample  evidence  given  by  other  witnesses 
concerning  the  sixe  of  the  fill  and  its  proper  cost  per  cubic 
yard  to  show  the  reasonableness  of  the  expenditure,  particu- 
larly where  another  of  the  plaintiff's  witnesses  was  permitted 
without  objection  to  give  precisely  the  same  testimony  as  that 
complained  of,  and  where  the  court  instructed  the  jury  that 
none  of  the  testimony  upon  the  subject  of  the  fill  was  to  form 
the  basis  of  their  "calculation"  or  of  their  "verdict,"  but  was 
•imply  to  show  '  Vhat  will  have  to  be  done  in  order  to  bring  this 
property  into  use,"  and  where  the  court  further  instructed 
the  jury  that  they  must  "bear  in  mind  that  the  measure  of 
damages,  the  basis  upon  which  you  will  find  your  verdict,  is 
the  market  value  of  this  property  before  the  improvement  was 
made  and  its  market  value  immediately  after  the  improviBmenl 
was  made  as  affected  by  the  improvemoit  of  the  street,"  and 
a  verdict  and  judgment  for  plaintiff  was  sustained.  BbWrts 
▼•  BAgewood  Bore.,  595. 

.2L  Roads  and  BtreeU-^hange  of  grade — BorougJu — Injwy 
to  leaseholdr-^DamageB — Amendment  to  eiatemeni-r-Agreement 
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of  counsel — Chose  in  action — Assignment — Verdict — Bemitti* 
tur — Witnesses-^Competency — Evidence* 

In  a  proceeding  to  reoover  damages  for  injuries  resulting  to 
a  leasehold  interest  from  a  change  of  grade  of  a  street^  evi- 
dence of  the  necessity  for  and  the  proper  costs  of  raising  build* 
ings  to  conform  to  the  new  grade  is  admissible,  not  as  a  s^a- 
rate  item  of  damage  or  as  an  independent  fact  for  the  jury,  but 
as  an  element  bearing  on  and  effecting  the  market  value. 

In  such  case,  the  fact  that  witness  testified  that  he  paid  a 
certain  amount  for  raising  the  buildings  instead  of  stating  the 
reasonable  cost  thereof  does  the  defendant  no  substantial  harm, 
where  later  in  the  trial  the  defendant  shows  <m  direct  examina- 
tion by  the  man  to  whom  the  money  was  paid  that  the  amount 
was  a  reasonable  charge  and  that  the  work  was  worth  what  he 
received  for  it. 

Where  in  such  case  it  appears  from  the  record  that  the  lessee 
assigned  his  lease  and  claim  for  damages,  and  that  the  assignee 
thereof  did  and  subsequently  her  executor  assigned  such  lease 
•  and  claim  to  the  use  plaintiff,  and  that  by  agreement  of  coun- 
sel a  stipulation  that  the  case  should  be  proceeded  with  and 
tried  on  its  merits  was  filed  of  record,  it  was  not  error  for  the 
court  to  admit  in  evidence  the  assignment  of  the  claim  for 
..  dmnages  to  the  testatrix  and  the  will  of  such  testatrix,  which 
were  offered  as  part  of  the  line  of  proof  to  explain  the  title  of 
the  use  plaintiff. 

The  competency  of  a  witness  to  express  an  (pinion  regard- 
ing the  value  of  a  leasehold  has  been  sufficiently  shown  where 
the  witness  testifies  that  he  was  the  former  owner  of  the  lease- 
hold and  had  a  general  familiarity  with  values  in  the  neigh- 
borhood, and  the  admission  of  his  testimony  was  not  reversible 
enoXf  especially  where,  subsequent  to  his  examination)  evi- 
dence consistent  with  his  testimony  and  sufficient  to  sustain 
the  verdict  was  given  by  several  real  estate  men  who  knew 
the  value  of  land  and  leases  in  the  locality,  and  the  compe- 
.  tency  of  whose  testimony  was  not  attacked  in  any  assignment 
of  error. 

The  court  did  not  err  in  such  case  in  permitting  an  amend- 
.  ment  increasing  the  amount  of  damages  claimed  in  the  state- 
ment .of  claim,  where  the. amendment  represented  no  departure 
from  the  original  cause  of  action,  particularly  where  a  stipu- 
lation had  been  filed  by  agreement  of  counsel  permitting  the 
.use  plaintiff  to  perfect  the  record  so  that  he  might  be  in  posi- 
tion to  prove  such  damage  as  he  conceived  the  leasehold  had 
suffered. 
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A  clainr  for  damages  for  injums  to  prc^rty  caused  l^  a 
change  of  grade  of  an  adjacent  street  is  assignable. 

It  is  within  the  pow^  of  the  Court  of  Connnoii  Pleas  to 
permit  a  terdict  to  stand  upon  condition  that  a  remittitur  for 
pnt  of  tfie  verdict  be  filed  of  record.  Oaa—  t.  MsM—  MmAm 
B^*#^  840. 

8*  Widening  girett — Loeaiian  of  iireei — Ordinmncea — Act  of 
Uareh  19,  190S,  P.  L.  $5^Eq%iity--^Iniuncium—'Municipom' 
iiei — Second  close  diy — Hiphwa^.  MwrdtoA  ▼•  Ptttsbwvgli, 
578. 

RULES  OF  OOUET. 

1.  Rule  $&^PracHce,  Supreme  Court — Aengnmfnie  pf  error. 


TtXTLE  IN  SHELLEY'S  CASE. 

1.  Contingent  remaindere — WiUe  —  Meeunng  of  "ieoue" — 
Construction — Intentid^^'^Real  propetiy-^IAfe  eetmUe — Fee- 
tail  eetatee^Act  of  AprU  t7,  1866,  P.  L.  9$8.  CMlMe  ▼. 
Cku^UaU*  116. 

SALES. 

.1.  Conditional  edle  —  Contract  —  Aeeignmeni  of  pafknt-- 
Escrow — Promissory  note — Contract  MeWllaa  ▼.  l^avls* 
570. 

'2.  Contracts  of  sates—Locus  of  contract-contracts — Parol 
evidence  to  vary  written  contracts — Words  with  special  trade 
significance — Evidence  to  show  meaning.  Beylamee  0«.  ▼• 
Beaemlalt  180. 

8.  Receiter's  sale — Resale — Ronds — Breach  of  condiiion — 
Recovery — Corporations  —  Receivers.  Oeaa.  ^.  I>a>w1bleiay» 
mil  aiM.  Oe.,  285. 


SCIRE  FACIAS.  ' 

1.  Contracts  —  Specialty  de1>ts  —  Presumption  b/  pajrinent 
after  twenty  years — Evidence  to  rebut  presumption.  1tfU«r*a 
Bitmte»S28. 

2.  Parties — Defenses — Jurisdictuhi — Affidavit  of  defense — 
Mitnicipal  claims—^flaim  for  gradikg,  cuthikg  oHd  paving  road 
— Cemetery — Exemption — AwatH  of  fury.  OAifclek  f  Cemo* 
irim,  288.  .       }  [        ' 

Z.  Scire  facias  sur  morff^age — Affidavits*  of  SifensO'-^uffi' 
cieni  atemientg—McHgage^'    4Mikea  ▼•  WwissMik;  804.  •' 
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SIDEWALKS. 

JSvi4$n^&-^atie  for  junh^N$gUgienee.    Fomjp  ▼,  ll«t.  Baakt 

STAKEHOLDEBS. 

1.  CuniractM — Ovnerihip  of  fund-^a$o  for  jury.  BeMrIek 
▼.  Qmmnm$9  S»  B,  *  T.  C*.*  106, 

STATEH£NT8«  1^  Practke,  0.  P. 

STATUTE  OF  LIMITATIONS. 

1.  Demurrer—AcU  of  October  18,  l$iO,  P.  i.  /,  on^  4p^ 
U,  1856,  P.  L.  588^EquUtf--Avormoni$  of  hiUr^Trust  ex 
maUfieuh^Frmu^^Bet  ttdjudieai^^Boloaee.  X|m  ▼•  B«Mem» 
141. 

STATUTES. 

1.  CiHee  of  iho  iecofUi  elau — Condor  of  iolinqu^ni  iopces-^ 
Ordinaneeo^Nofuuit-'Aeio  of  Jvne  MO,  1901,  P.  L.  688i,  and 
May  8, 1909,  P.  H77.    Plttskmvgk  ▼.  0«M«t,  462. 

2.  Conatitutional  law — CourU — Municipdl  Court  of  PhiU- 
delphia  County-^Aet  of  July  IB,  1918,  P.  L.  711.  CkrUek  ▼• 
lIo«M»6e8. 

Z.  Conetruction — Reaeonahle  and  absurd  remMo — lAietral  or 
fkUuiralmeahing'^LogUlaitive  intent. 

It  18  a  settled  ;rul6  of  construction  that  the  legislate  will 
be  presumed  to  have  intended  what  is  reasonable  and  eSectual 
and  not  what  is  producttTO  of  absurd  or  anonudo^s  conse- 
fuenees,  or  what  Ja  impossible  or  incapable  of  execution.    If 
in  giving  to  the  words  of  an  act  their  literal  or  natural  mean- 
ing tha  condtuBion  reached  w^ujd  be  unreasonable  or  absurd, 
'      some  ethto  meaning  within  the  reasonable  scope  of  the  words 
QMor  be  adofiied  to  avoid  that  lesult^  if  it  an^»ear^  v^th^t  such 
other  meaning  may  probably  have  been  the  one  intended.    Im 
ve  reaUt»a  Tetltlm,  92. 
-      8.  Cerpom^ions^lfaisr  eompanieo^Boroughes'^  Bight  td 
,  p%§rokaio  plant  of  water  company — Sale  of  property  of  wateih 
company^Equity-^Iniunction^^Aet  of  April  29, 187A,  Section 
8^,  Clause  7i  P.  L.  78.    M—esasm  Bere.  .▼.  Maneassm  Watev 
••    .6a^58. 
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4.  Cvrp&raiioM'^Water  cdmpanie^-^otiirmeU  -  wUh  har^ 
aughs  —  Water  tate$  —  Reoiondble ' H^te$  —  tqmtp^^^AH  of 
April  t9,  ISH,  P.  L.  78,  Section  5^.  Twtto  OvMk  Mmr^.  w. 
P^Bsa.  W»t«v  0«^  415. 

6:  Corpordtian»'^W€t9r''eompimieo^^Waier  rate^-^^Aei  of 
April  t9,  lS7i,  PrL.  7$,  SecOon  Si^VohMion  of  pUmt^ 
Beaeonahle  rates,  Twtl*  Or««k  B«r«.  ▼•  Feama.  Water  Oa^ 
401. 

6.  Criminal  law — Procedure — Writ  of  venire-^lericai  er- 
ror$ — Jtiriee — Drawing  of  jurore^-^ury  commie^ionoro — Acto 
of  Apra  10,  1867,  Section  8,  P.  L.  62,  and  March  18,  187i,  P. 
L.  id.    Oom.  ▼•  CkUadUwakl,  171. 

7.  Equit$f — Avermenie  of  hiU — Trttete  ex  maleficio — Framd — 
Re$  adjudicata — Releaee — Statute  of  limUaHono — Demurrer— 
ActM  of  October  18, 18Jfi,  P.  L.  1,  and  AprU  n,  1866,  P.  L.  S8B. 
RlM  ▼•  Bva4ra*  141. 

8.  Foreign  attachment — Residence — Domicile— Anibassador 
'    io  foreign  countr^f^AoU  -of  Juno  18,  1886,  P.  L,  668,  and 

March  80,  1906,  P.  L.  76.    Baja^aA  ▼•  X^Ukmaa,  64. 

9.  Municipalitiee — Aseeeement  for  henefite — Notice — Notice 
to  property  owner — Insufficient  notice — Conetituiional  law — 

•  ConoHtution  of  Pont^lvania,  Article  III,  SecHpn  8,  Acts  of 
June  i,  1901,  P.  L.  864,  and  March  19,  1908,  P,  U  41-  Cm*^ 
rimk  ▼.  Oaasirim,  288. 

10.  MunicipaliHes — Second  class  city — Highway — Road  law 
.  -^Widening  street — Location  of  street — Ordinancesr-Act  of 

March  19,  1908,  P.  £.  86Squity— Injunction.    HagdUek  ▼• 
PittibarBk,  578. 

11.  Municipalities — Streets — Proceedings,  to-  opot^^Discon- 
tinuance  of  proceedings — Act  of  May  16, 1891,  Section  7,  P.  L. 
76:   PittsVarsk'fl  WmtHi^m,  899. 

12.  Negligence — Excessive  damages — Reduction  by  Supreme 
Court-^Act  of  May  BO,  1891,  P.  L.  101.  JUrtilbwc  t.  FItta- 
hrnrgk  TaslM%  Oa^  540.  ^       -   . 

18.  NegUffencen^Master  and  servant-^Act  of  June  10,  1907, 
'  P.  If.  6it8 — Viee^prindpalr^Duty  to  wamiOf*danger-T43ontrQh 
uiory  negligence — Case  for  juryi  B— ■<  ▼^J»m—  *  TiaagliHw 
Steel  Oo.,il8%^ 

14.  Negligence — Master  and  servant — Oontrikui^ry  negU- 
gence — Workman  oUing  machine-^Absence  of 'guard  on  cog^ 
wheels-^udgr/ient  n.  o:  t.-^Act  of  May  f;  1906,  P.  L.  86i. 
"     rar«  ▼•  RabBard  *  Ca..  518. 

1$.  NegUgenc&-^Mifi:i^  and  mining — Master  and  servant — 
DrivoT'-'Assumption  of  risk — Contributory  negligonco-**-Aci  of 
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STATUTES— coniinueJ. 

May  15,  189S,  Article  XX,  Section  1,  Rule  S;  Article  XXII, 
Section  1,  P.  L.  6^ — Case  for  jury.    Saatk  ▼•  Stoser,  57. 

16.  Negligence-^Mines  and  mining — Master  and  servant — 
Mine  foreman — Superintendent — Bituminous  Act  of  May  15, 
189S,  P.  L.  5t — Mine  posts — Assumption  of  risk — Evidence--^ 
Nonsuit,    Fet«n  ▼•  Testa  Coal  0«^  241. 

17.  Penal  statutes— Statutory  rape^Act  of  May  19, 1887,  P. 
L,  IBS — Construction — Constructive  crime — Murder, 

When  a  criminal  statute  calls  for  construction,  it  id  not  the 
construction  that  is  supported  by  the  greater  reason  that  is  to 
pxerail,  but  that  one  which,  if  reasonable,  operates  in  favor  of 
life  and  liberty.  All  doubts  concerning  the  interpretation  of  a 
penal  statute  are  to  be  resolved  in  favor  of  the  accused. 

When  ah  offense  is  created  by  statute  and  the  same  statute 
provides  a  penalty  or  mode  of  punishment,  oiily  that  which  the 
statute  provides  can  be  followed.  While  remedial  laws  may 
extend  to  new  things  not  in  esse  at  the  time  of  the  making  of 
the  statute,  penal  laws  will  not,  nor  will  they  extend  to  an 
offense  created  and  defined  by  subsequent  statutes. 

The  legislature  in  creating  by  the  Act  of  May  19,  1887,  the 
new  offense  which  it  called  felonious  rape,  although  the  new  of- 
'  fense  lacked  the  one  and  only  element  which  at  common  law 
distinguished  rape  from  ordinary  unlawful  intercourse,  did  not 
intend  to  attach'  to  the  word  a  meaning  which  theretofore  at- 
tached to  common  law  rape  only,  so  that  an  unintentional  hom- 
icide occurring  in  its  commission  became  murder  of  the  first 
degree. 

Where  on  the  trial  of  one  accused  of  murder  it  appeared  that 
the  prisoner,  a  man  of  twenty*five  years  of  age,  had  attempted 
to  have  sexual  intercourse  with  deceased,  a  girl  of  twdve  and 
It' half  years;'  that  injuries  had  thereby  been  inflicted  upon  her 
person,  and  that  death  had  resulted  from  the  shock  and  ex- 
posure which  she  had  experienced,  but  lack  of  consent  was  not 
shown,  a  conviction  t>f  murder  in  the  first  degree,  and  sen- 
tence of  death  was  erroneous;  the  word  rape  as  used  in  the 
Act  of  March  81,  1860,  Section  74,  P.  L.  382,  could  not  be  ex- 
tended to  include  within  its  scope  the  offense  denounced  by  the 
Act  of  May  19, 1887,  P.  L.  128.    Cwsu  ▼•  Ezler,  155. 

18.  Practice,  C,  P. — Judgment  n.  o.  v. — Point  for  binding 
imtructions^Act  of  April  t2,  1905,  P.  L.  tS^-^Motion  for 
new  triaL    Wawleli  ▼•  Leadev,  872. 

19.  Real  property — Life  estates — Fee^tail  estates — Rule  in 
Shelley's   Case — Contingent  remainders — WUls — MeatUng  of 
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STATUTES— con^tnueo?.  ••    -  ^ 

''U9U6" — ConBiradion — Inientum — Aci  of  April  IH,  1855,  P. 
L.S68^   OarllsU ▼.  CM;llsl«t  116. 

20.  Reci  proporiff—Bule,  to  bring  ejectmexU—Antwer  to  ruU 
---Final  judamerU—AeU  of  March  8, 1889,  P.  L.  10,  afi4  April 
16, 190$,  P.  L.  21S.    iMwVmUeBTmUUmm^n. 

21.  Remedial  itaiuieo^Aci  of  June  i,  1901,  P.  L.  425— 
Biecimeni-^Bindinff  instructions — Construction — Real  prop- 
ertp — Judgments — Bona  fide  judgment  creditor-^Lien  of  iudg- 
meni— Resulting  trust.    BMkester  Tmwt  C«.  t»  Wktt*»  469. 

22.  Repealr-Acts  of  March  21,  18Jfi,  P.  L.  216;  Mar^h  20, 
18i5,  Section  1,  P.  L.  188;  April  25, 1850,  P.  L.  569,  ar^  May 
19, 1897,  P.  L.  67--Foreign  corporations — AppeaU— Awards  of 
arbitrators — Bail.    C|tf»«ster  ▼•  Hmtoklsom,  260. 

28.  Replevin  —  Recovery  —  Transfer  of  title — Dam>ages  — 
Nominal  damages — Exemplary  damages — Writ  of  retomo  ha* 
bendo—Acts  of  AprU  19, 1901,  P.  L.  88,  and  April  U,  1906,  P. 
L.  163.    Dmrotk  Mf  c  Co,  t.  CAvft^l.  24. 

24.  WillS'-'Codicils — Void  gift$ — Construction^-IntenHon— 
Intestacy^Act  of  AprU  26,  1856,  P.  L.  828.    A»4eni«m>  £•• 

26.  WUls— -Precept  to  Common  Pleas—Issue  —  Verdict  — 
Questions  of  law — Jurisdiction,  0.  C. — Appeal — Act  of  April 
8,  18SS,  P,  L.  249.  €kkwsmfmwo9Xtk  Tr«ft  €••  w.  J>wMw^mm, 
292. 

STEAMBOATS. 

1.  Passengers  —  Negligence  —  Degree  of  care  —  Chargt  U 
jury,    MeBiid*  ▼•  MiMsXkjt  206. 

STOCK. 

1.  Stock  certificates  — Certificaies  of  siock  —  Praiikd^Uni 
pledge  of  stock  certificates-^Endorsemeni  in  blank— E^ttippel 
— Corporations — Promissory  notes— Pledges  —  Pledge  of  se- 
curUy  as  collateral— Right  to  sell  pledge.  Ool^id^l  T^iMt  C* 
▼«  CmUtsI  Trmat'  Co.,  268. 

STOCK  BROKEBS,  tte  Brokm. 

SURETYSHIP. 

1;  Payment  of  whoU  debt  hy  one  eosuraky  Oomffukory 
payments — Contribution  ^-  E0mhf  -r-  ParHas  — .  Contmcis  — 
Quaranty.   emfik^mk^imaw  ^  By—.  C#»  ▼•  lto»»t  7&» 
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TAXATION. 

1.  Assessment — City  of  the  third  class— Board  of  tevision  of 
taxes — dtp  assessors — Ratio  of  value — Equalizing  of  Oisess' 
ments — Legal  remedy — Equity. 

Under  the  provisions  of  Section  5,  of  Article  16,  of  the  Act 
of  May  23, 1889,  P.  L.  277,  as  amended  by  Section  3,  of  the  Act 
of  May  23,  1895,  P.  L.  118,  the  board  of  revision  of  taxes  and 
appeals  of  a  city  of  the  third  class  has  authority  to  revise  and 
equalize  the  valuations  returned  by  the  board  of  city  assessors 
for  the  purposes  of  correction  and  equalization,  and  further  to 
alter  the  same,  when  in  their  opinion  the  valuations  returned 
do  not  represent  the  fair  market  value  at  public  sale  after  no- 
tice, and  this  without  an  appeal  on  the  part  of  taxables  from 
the  action  of  the  board  of  city  assessors. 

Where  the  entire  assessment  throughout  the  city  has  been 
altered  by  the  board  of  revision  of  taxes  and  appeals,  and  a 
new  standard  of  valuation  adopted,  the  rule  that  the  board  of 
revision  must  adopt  the  ratio  of  valuation  established  by  the 
board  of  city  assessors  does  not  apply,  particularly  where  it 
does  not  appear  that  the  standard  of  valuation  adopted  is  not 
uniform  throughout  the  district 

In  such  a  case  if  the  board  shall  fail  in  any  particular  in* 
stance  to  secure  uniformity,  the  remedy  is  by  appeal  to  the 
Court  of  Common  Pleas. 

In  such  a  case  an  assessment  made  by  the  board  of  revision 
of  taxes  and  appeals  arrived  at  by  increasing  the  valuation 
certified  by  the  board  of  city  assessors  for  the  purpose  of 
equalizing  or  altering  the  same  will  not  be  set  aside  as  a 
whole  because  the  same  ratio  of  value  was  not  applied  to  land 
as  to  buildings  and  improvements. 

A  bill  in  equity  to  enjoin  the  councils  and  mayor  of  a  city 
of  the  third  class  from  levying  or  assessing  city  taxes,  based 
on  an  assessment  made  and  certified  by  the  board  of  revision 
of  taxes  and  appeals,  was  dismissed  where  all  that  appeared 
was  that  the  board  of  revision,  after  due  notice  and  without  an 
api)eal  on  the  part  of  taxables,  revised  and  equalized  the  valua- 
tion as  returned  by  the  board  of  city  assessors  for  the  purposes 
of  correctness  and  equalization,  and  further  altered  the  same, 
when  in  their  opinion  the  valuation  returned  did  not  represent 
the  fair  maricet  value  at  public  sale  after  notice.  3EUm  ▼•  Xriai 
189. 

TAX  OOLLEOTOBS,  see  Public  Officers. 
Vol.  GGXLm — 47 
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TELEGRAPH  AND  TELEPHONE  COMPANIES. 

1.  Carp&ratian$ — ContracU — Bight  of  ieleph0ne  eompang 
to  terminate — Mandamus — Answer— Demurrer. 

In  a  proeeeding  against  a  tel^^hone  conqpany  for  a  man- 
damus to  compel  the  defendant  company  to  furnish  its  serrice 
to  the  relator  under  the  terms  of  a  contract,  the  petition 
averred  and  set  out  a  written  contract,  under  which  defendant 
rendered  service  for  nine  years  when  it  terminated  the  con- 
tract and  disconnected  the  line,  in  alleged  violation  of  the 
contract  and  in  unreasonable  discrimination  against  rdator. 
The  answer  filed  admitted  the  contract,  denied  any  discrimi- 
nation, and  averred  that  respondent  had  not  for  six  years  fur- 
nished service  to  any  other  customer  under  the  particular 
form  of  contract  or  at  the  rate  therein  provided,  and  that 
''after  due  notice"  respondent  had  terminated  relator's  con- 
tract, and  also  that  the  contract  'Vas  never  intended  hy  the 
parties  to  be  perpetual  in  its  operation  at  the  option  of  the 
relator.**  The  relator  demurred  to  the  answer.  The  contract 
itself  provided  for  certain  contingencies  upon  which  it  could  be 
terminated  at  the  option  of  the  respondent,  none  of  which  were 
averred  in  the  answer  as  the  reason  for  discontinuing  the  serr- 
ice;  provided  for  a  certain  rate  to  be  paid  during  the  term  of 
one  year,  making  no  provision  for  an  extension  beyond  that 
period,  but  showing  an  intention  that  should  the  line  remain 
connected  after  the  year,  the  service  would  continue  until 
another  contract  was  substituted.  It  provided  also  that  'Hhe 
subscriber  may  terminate  the  contract  at  any  time  after  the 
first  year  by  giving  thirty  days'  notice,"  but  contained  no 
provision  as  to  how  the  company  might  terminate  the  contract 
after  the  first  year.  The  court  below  overruled  the  demurrer 
and  entered  judgment  against  relator.    Held,  no  error. 

Such  a  contract  will  be  construed  to  mean  that  after  the 
first  year  the  contract  became  one  without  time  limit,  which 
either  party  could  terminate,  the  subscriber  by  giving  thirty 
days'  notice  and  the  company  by  giving  ''reasonable  notice." 

In  such  a  case  a  construction  which  tends  to  perpetuate  a 
discrimination  against  the  con^)any's  other  subscribers  will 
be  avoided,  unless  required  by  the  language.  Ooai.  ▼•  0«mt. 
Mat.  Tel«pk«M  Co.,  586. 

lESTAMENTARY  CAPACITY. 

1.  WHU — Issue  d.  V.  n. — Insane  delusions*  WL%m*u  Ayyaal, 
119. 

2.  Wills — Undue  influence — Circumstantial  evidence — In^ 
sufficient  evidence.    Wittaiar^a  Satata,  444. 
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TORTS. 

1.  Ca$e  for  juru — Negligence — Master  and  eervani — Mae- 
ier^e  duty  to  warn  eervant  of  danger — Duty  to  provide  safe 
place  to  work — Conflict  of  laws.    OlmA  ▼•  Best  Mf s*  C^  853. 

TRESPASS. 

1.  Practice,  Supreme  Court — Defenses — Misjoinder  of  par' 
ties — Objection — Appeal.    Irwlm  ▼•  F.  *  !■.  E.  B.  B.  Co^  7. 

2.  Real  property — Railroads — Borough  street  —  Unauthor' 
ixed  entry — Damages — Conclusiveness  of  verdict — Appeals. 

The  verdict  of  a  juiy  in  favor  of  a  defendant  in  an  action  of 
treepass  against  a  borough  to  recover  damages  for  injury  to 
real  property  will  not  be  reversed  where  the  assignments  of 
error  present  no  question  of  law  and  the  question  of  fact  at 
the  trial  was  whether  the  plaintiff  had  suffered  a  special  injuiy 
by  the  depreciation  of  his  property  due  to  the  construction  of 
A  railroad  below  the  natural  grade  across  a  borough  street 
where  it  appeared  that  the  borough  had  given  its  consent  for 
such  construction  to  pass  over  the  street  in  question  at  grade, 
that  no  official  grade  had  been  established  as  to  the  street  iu 
question  and  that  the  company  opened  a  new  street  on  its  own 
land  in  substitution  for  the  one  destroyed.  Kartim  ▼•  B#ro. 
•f  W.  Idbertj,  500. 

TRIALS. 

1.  Continuance — Prejudicial  evidence — Negligence — Insur- 
ance — Motion  to  withdraw  juror. 

In  an  action  to  recover  damages  for  personal  injuries  re- 
sulting from  the  alleged  negligent  operation  of  an  automo- 
bile,  it  is  error  for  the  trial  judge  to  refuse  defendant's  mo- 
tion to  withdraw  a  juror  and  continue  the  case  where  counsel 
for  the  plaintiff  attempts  by  questions  to  direct  the  attention 
of  the  jury  to  the  fact  that  defendant  was  insured  and  was 
therefore  not  concerned  as  to  the  result  of  the  verdict.  Cmnam 
▼.  L«Mk,  247. 

TRIAL  WITHOUT  JURY. 

1.  Written  agreement — Constitutional  law — Constitution  of 
Pennsylvania,  Article  V,  Section  £7.  Fittatargk^a  F«tltloB» 
892. 

T3RUST  AND  TRUSTEES. 

1.  Resulting  trust — Real  property — Judgments — Lien  of 
judgment — Bona  fide  judgment  creditor — Act  of  June  i,  1901, 
P.  L.  Jlt26  —  Ejectment  —  Binding  instructions  —  Remedial 
statutes- — Construetioni    B«okeat«r  Tr«at  Co.  v.  Wklte^  469. 
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TRUST  AND  TRUSTEES— con<mu4kL 

3.  Trusts  ex  maleficio^Fraud--Res  mdjvdiaUm-^Raease^ 
SUtiute  of  limitatums^Demufr9r--Acis  ef  OeUiber  IS,  18M>, 
P.  L.  t,  Md  April «,  1866,  P.  L.  SiB—EquU^-'AverfmetUs  of 
biU.    RlM  ▼•  Bni4M,  141. 

8.  Stakeholders — Deposit  in  hank — Interest — Counsel  fee, 
Ordinarilj  when  one  has  reoeiired  flxmegr  for  the  use  of  an- 
other and  is  charged  with  the  duty  of  h^ing  the  mooej  and 
paying  it  over  to  the  proper  person,  he  is  not  chargeable  with 
interest,  unless  he  be  guilty  of  bad  faith  or  unreasonable  dday 
in  dealing  with  such  person. 

An  oil  company  agreed  to  purchase  from  8.  an  interest  in  a 
certain  oil  property.  In  order  to  be  protected  against  a  sup- 
posed Hen  resting  on  the  property,  by  and  with  the  conaent  of 
8.,  a  deposit  was  made  in  a  bank  by  the  oil  oonqMuiy  *^  be 
paid  orer  to  said  S.,  or  his  assigns,  when  the  supposed  lien 
shall  be  satisied  or  released,  or  otherwise  remored  from  the 
said  land.^  The  deposit  was  made  in  August,  1890.  Shortly 
thereafter  S.  began  a  proceeding  in  court  against  one  D.  and 
others  for  the  purpose  of  clearing  the  property  of  the  supposed 
lien.  Both  S.  and  D.  died  pending  the  suit  and  their  repre- 
aentatires  w^re  substituted.  In  1904,  a  final  disposition  was 
made  of  the  case  by  agreement,  whereby  the  right  to  the 
money  deposited  passed  to  the  representatives  of  DeWitt  The 
r^resentatives  sued  the  bank  for  the  deposit  with  interest 
Held,  upon  appeal,  (1)  that  the  bank  was  not  chargeable  with 
interest  on  the  deposit,  and  (2)  that  Ae  bank  was  not  entitled 
to  be  reimbursed  for  counsel  fees  paid  in  resisting  the  claim 
for  interest    ]»•  WHt  ▼•  X«ystMe  Vwt.  Bank»  584. 

4.  Trustee  for  congregation — Real  property — TiiU  to  land — 
Roman  Catholic  hishop. 


XJNDUE  INFLUENCE. 

1.  Wills — Testamentarjf  capacHf-^ircumstantial  evidence 
— Insufficient  evidence.    WittnMr*a  Batata,  444^ 

VERDICTS. 

1.  Conclusiveness  of  verdict  —  Appeals  —  Trespass  —  Real 
property — Railroads — Borough  street — Unauthorised  entr^ — 
Damages.    Kartim  ▼•  Bara.  af  W.  IdWrtj,  500. 

2.  Questions  of  law— Jurisdiction,  0.  C.—Appeaii-^WiUs— 
Precept  to  Common  Pleas^-Issuo-'Act  of  AprU  8, 18SB,  P.  L 
H9.    Oanuaoswaaltk  Traat  Ca.  ▼•  BnBr«llla»  292. 

8.  Remittitur — Witnesses — Competencf — Evidence  —  Roads 
and  streets — Change  of  grade^Injurp  to  leaseh old-^Damages 
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*  VERDICTS— con«nueJ. 

Amendment  to  statement — Agreement  of  counsel — Chose  in  ac- 
tion— Assignment.    CeoBs  ▼.  ItcKees  Books  Boro^  340. 

4.  Verdict  for  plaintiff— Appeals — Review  of  conflicting 
testimony,    fadtk  ▼•  St«Bor»  57. 

WARRANTS  OF  ATTORNEY. 

1.  Judgments — Confessed  judgments — BuU  to  strike  off — 
Assignment — Assignee's  rights.    Friti  ▼•  Rortomt  187. 

2.  Warrants  of  attorney  to  confess  judgments — Correction  of 
errors  and  mistakes — Amendments — Practice,  C.  P. — Judg» 
ments.    Mars.  ir»t.  Bank  ▼•  Ruckes,  223. 

WATER  AND  WATER  COMPANIES. 

L  Appeals — Assignments  af  error — Contracts — MunicipdH* 
ties.    Bow  OMtlo  Wmtmr  Co.  ▼.  IC  *  a  Bj.  *  I..  Co.,  100. 

2.  Corporations — Contracts  with  boroughs — Water  rates — 
Beasonahle  rates—Equity— Act  of  April  29,  1874,  P-  L.  78, 
Section  5^    Twtlo  Ovook  Boro.  ▼•  Foama.  Wator  Co.*  415. 

8.  Eminent  domain — Bond  to  secure  damages — Evidence — 
Witnesses — Experts. 

On  appeal  from  an  award  of  a  jury  of  view  in  proceedings  to 
condemn  property  for  the  use  of  a  water  company,  exceptions 
to  the  bond  filed  to  secure  the  payment  of  damages,  which 
complained  that  no  effort  was  made  to  agree  with  the  owners 
of  the  property  as  to  the  amount  of  damages  sustained  are 
properly  dismissed,  as  the  filing  of  the  bond  is  evidence  of  the 
inabili^  of  the  parties  to  agree  on  the  damages. 

The  court  makes,  no  error  in  such  case  in  refusing  to  allow 
an  expert  witness  called  by  the  plaintiffs  to  give  his  opinion 
as  to  the  value  of  land  taken  where  the  witness  on  cross-exami- 
nation and  in  reply  to  a  question  by  the  court,  stated  that  he 
did  not  have  and  did  not  pretend  to  have  any  knowledge  of  the 
market  value  of  the  land  taken  or  of  the  value  of  the  land  in 
its  vicinity.    BarkkavA  ▼.  Foaaa.  Wator  C^  369. 

4.  Bight  to  purchase  plant  of  water  company — Sale  of  prop- 
erty  hy  water  company — Corporations — Boroughs — Equity — 
Injunction— Act  of  April  29, 1874,  Section  S4,  Clause  7,  P.  L. 
7$.    Koaosaom  Boro.  ▼.  Moaosaoa  Wator  Co^  53. 

5.  Water  rates— Corporations— Act  of  April  29,  1874,  P.  L. 
7S,  Section  S4^— Valuation  of  planU'^easonahle  rates — Equity 
practice-^Taxpayers'  hiiU — Parties  entitled  to  relief-^Befund 
of  water  rates  paid.  TtMrtlo  Crook  Boro.  ▼•  Foaaa.  Wator  Co.» 
401. 
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WILLS. 

1.  CodicUi — Void  gifiB — Construction — Intention  —  Intes- 
tacy^Act  of  April  26, 1855,  P.  L.  $28. 

A  codicil  cutting  down  an  absolute  estate,  given  in  m  prior 
codicil,  to  a  life  estate  will  reroke  the  prior  codicil,  although 
by  reason  of  the  defective  execution  of  the  later  codicil  a  gift 
over  to  a  charitable  use  contained  therein  cannot  take  effect   ' 

A  codicil  creating  an  estate  for  life,  with  ranainder  to  a 
charitable  use,  will  be  valid  as  to  the  life  estate  but  void  as  to 
the  charitable  use,  where  the  codicil  has  not  been  attested  hj 
two  credible  witnesses  as  required  by  the  Act  of  April  26, 1855, 
P.  L.  828. 

Where  a  gift  to  a  charitable  use  contained  in  a  codicil  is 
void  by  reason  of  the  defective  execution  thereof  and  the  will 
contains  no  residuary  clause,  the  fund  intended  to  be  given  to 
the  charitable  use  will  go  to  the  persons  entitled  under  the 
intestate  laws  as  provided  by  the  Act  of  April  26,  1855,  P.  L. 
828. 

The  general  canon  of  construction  that  words  of  survivor- 
ship in  a  will  refer  to  the  death  of  the  testator,  is  not  a  hard 
and  fast  rule  that  cannot  be  changed  by  the  instrument  itself. 
It  must  always  be  subject  to  the  intention  of  the  testator  as 
disclosed  by  the  language  of  the  will,  and  words  of  survivor- 
ship will  relate  to  the  death  of  the  life  tenant  instead  of  the 
death  of  the  testator,  if  such  intent  is  clear  from  the  will 
itself. 

Testator  by  will  divided  his  property  into  six  equal  shares 
among  his  children  and  the  children  of  a  deceased  diild  and 
by  codicil  nineteen  days  before  the  death  of  Qeorge,  one  of  his 
sons,  directed  that  '"George's  share  as  above  created  shall  be 
divided  as  follows:  one-fourth  to  Anna,  one*fourth  to  Hattie, 
and  one  -half  to  William.  This  is  George's  wish."  After  the 
death  of  George,  testator,  by  codicil,  provided,  ^Ab  respects 
George's  share,  as  stated  in  codicil  No.  1,  it  shall  be  divided 
between  Anna,  Hattie  and  William.  The  share  of  any  de- 
ceased one  shall  go  to  the  others  or  other."  The  testator 
further  provided,  that  upon  the  death  of  the  survivor  of  them 
or  earlier,  if  tLey  should  prefer,  the  fund  should  be  used  to 
endow  a  room  in  a  hospital.  The  codicil  was  not  iattested  by 
subscribing  witnesses.  Held,  that  the  later  codicil  cut  down 
the  absolute  estate  previously  given  to  the  three  childrm 
named,  to  a  life  estate;  that  the  words  of  survivorship  referred 
to  thcf  death  of  the  life  tenants;  not  to  the  dieath  of  the  testator; 
that  the  gift  to  the  charitable  use  was  void,  and  that  as  the 
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WILLS — continued, 

will  contained  no  residuary  clause  there  was  an  intestacy  as 
to  the  remainder.    Aadenos'a  Eatat«,  84. 

2.  Construction — Dispository  clause — Modification  hff  suhse^ 
quent  provision — Option  to  purchase — Exercise  of  option — 
Title  to  personal  property — Guardians — Authority — RatificO' 
tion. 

Testator  by  will  bequeathed  all  the  residue  of  his  eistate, 
which  included  certain  stock  in  a  limited  partnership^  to  his 
wife,  '^absolutely  in  fee,  subject,  nevertheless,  to  the  terms  and 
conditions  hereinafter  set  forth.''  This  was  followed  by  a  pro- 
vision granting  to  each  of  his  four  brothers  and  sisters  an 
option  to  purchase  one-fourth  of  all  the  shares  and  interests  in 
the  copartnership  for  a  given  sum,  such  option  to  be  exercised 
by  the  next  of  kin  of  brothers  and  sisters  who  should  prede- 
cease him,  and  to  be  paid  for  in  interest-bearing  notes,  dated 
as  of  the  date  of  his  death.  Upon  failure  to  exercise  the  option 
it  was  provided  that  the  decedent's  interest  in  the  copartner- 
ship should  'Hbe  vested  in  my  said  wife,  and  become  her  abso- 
lute property,  with  the  same  force  and  effect  as  though  such 
option  had  not  been  granted."  The  option  was  exercised  by  the 
living  brothers  and  sisters  and  guardians  of  the  minor  children 
of  those  who  were  deceased.  The  widow  refused  to  accept  the 
notes  signed  by  these  parties  for  their  proportionate  shares  of 
the  consideration  money,  and  claimed  the  shares  as  her  prop- 
erty. Held,  that  the  dispository  clause  raised  only  a  presump- 
tion of  absolute  gift,  which  was  explained  and  modified  by  the 
subsequent  provision,  and  that  when  the  option  to  purchase 
WAS  acc^ted,  title  to  the  stock  related  back  to  the  inception 
of  the  will  and  became  as  absolute  as  though  there  had  been  a 
direct  bequest  in  the  first  instance  subject  to  the  payment  of  a 
specified  sum. 

In  such  a  case  where  the  alternative  bequest,  in  the  event  of 
the  death  of  brother  or  sister,  to  the  next  of  kin,  was  without 
restriction  on  aooount  of  age,  an  acceptance  of  the  option  by  the 
guardians  of  minors  must  have  been  in  the  contemplation  of 
the  testator  and  is  sufficient  and  valid  under  the  will;  and  if 
there  was  no  precedent  authority  given,  ratification  of  their 
acceptance  is  its  equivalent,  which  ratification  will  be  given 
where  the  facts  justi^  such  authority,  ]Nlw«vtk>  Satat^, 
476. 

8.  Construction — Legacies — Residuary  bequest — Intention — 
Determination  of  legacies. 

A  will  must  be  considered  with  a  thought  to  the  oonditiona 
under  which  it  was  written. 
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WILLS— con«nu«d 

Wliere  a  testator  by  a  will  executed  during  bis  last  illness 
proTided  that  ''Whomsoever  takes  caie  of  me  and  nurses  and 
lodu  after  my  eomfort  during  my  last  sickness  or  sees  to  it 
that  I  am  properly  nursed  and  cared  for  and  given  proper 
medical  attention  during  my  last  sickness  and  a  deceit  Chris- 
tian burial  after  my  decease,''  should  take  the  residuaiy  estate^ 
and  it  appeared  that  at  the  time  of  the  locution  of  the  will 
testator  had  no  immediate  family,  that  he  was  not  on  cordial 
terms  with  his  sister,  his  nearest  relative,  and  that  be  knew 
be  was  ill;  that  claimants  had  rented  a  room  to  deceased  for 
three  years  previous  to  his  death,  during  which  period  one  of 
claimants  bad  nursed  him  at  various  times  when  he  was  ill,  as 
well  as  in  bis  last  illness,  until  testator  was  taken  to  a  hospital 
by  advice  of  a  physician  procured  by  claimants;  that  after  his 
death  clainoants  arranged  for  his  burial  according  to  instruc* 
tions  giv^i  them;  and  that  claimants  answered  in  all  particu- 
lars to  the  description  of  the  residuary  legatees,  the  Orphans' 
Court  should  have  awarded  tb^  residuary  estate  to  the  claim- 
ants and  not  to  the  next  of  kin.    QUmwofw*u  Estate,  6X3. 

4.  DevUe^^PariiHcM — OweH$f — Devisee's  indehUdtiess  to  es- 
Me^'-CJiarge  against  share — Amount  of  devisee's  indebtedness 
— Testator^s  error  as  to  atnount-^-^Equitti  —  Correction  of 
orror  in  wiUr^Evidence^ 

Where  a  testator  directs  the  indebtedness  of  a  son  to  be 
charged  against  bis  share  of  the  estate,  sudi  direction  may  be 
curried  out  threufl^  the  process  of  partition  by  dunging  the 
indebtedness  on  the  share  of  the  son  ms  owelty. 

Where  a  testator  directs  the  indebtedness  of  a  sen  to  be 
<diaiiped  against  his  share  of  the  estate,  and  designates  in  his 
will  the  amount  of  such  indebtedness,  a  court  of  equity  cannot 
inquire  into  the  transactions  and  business  dealings  between  the 
father  and  son  prior  to  ^  making  of  the  will  and  codicils  for 
ihe  purpose  of  showing  that  the  father  made  a  mistake  in  fixing 
the  exact  indebtedness  to  him  at  the  date  of  the  execution  of 
such  will  and  codicils.  A  different  case  would  be  presented  if 
the  indebtedness  of  the  son  was  charged  against  bia  share  of 
the  estate  in  general  terms,  or  if  the  amount  of  the  indebted* 
nes0  charged  in  the  will  was  subsequently  reduced  by  pay- 
.  men^'Ofif  the  amount  of  the  indebtedness  be  left  open  for 
future  determination. 

In  aucb  a  ease  on  the  hearing  of  a  bill  in  equiiy  for  partition 
the  son  is  not  a  competent  witness  to  matters  whidi  deeurred 
in  the  lifetime  o:^  the  father,  and  which  affeot  the  distribution 
of  bis  estate.    Dwrnshee  ▼•  nmmshmmf  699. 
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WILLS — continued. 

5.  Issue  devisavit  vel  non — Insane  delusion — Tesiamentarp 
capacity. 

A  will  cannot  be  set  aside  by  reason  of  insane  delusions  (gen- 
eral insanity  not  being  shown),  where  it  does  not  appear  that 
the  will  was  a  direct  offspring  of  such  delusions,  or  that  th^ 
controlled  the  mind  of  the  testator  in  the  making  ^reof,  and 
caused  the  will  to  be  different  from  what  it  would  haye  been 
but  for  such  delusions. 

Where  the  general  capacity  of  a  testator  is  not  impeached, 
and  the  will  shows  on  its  face  that  any  insane  delusions  of 
which  he  may  haye  been  possessed  did  not  control  the  will,  and 
were  not  the  moying  cause  of  the  disposition  of  his  estate 
which  he  made,  the  fact  of  the  delusions  has  no  weight  in  de- 
termining the  question  of  the  validity  of  the  wilL 

Testator,  who  suffered  from  delusions  to  the  effect  that  he 
was  afflicted  with  a  serious  disease,  that  he  was  insolvent,  and 
that  he  was  guilty  of  embezzling  trust  funds,  but  who  was 
able  to  manage  his  financial  affairs  and  understood  the  amount 
and  diaracter  of  his  estate^  left  a  paper  written  in  his  own 
hand,  entitled  ''My  last  Will,"  by  which  he  divided  his  estate 
into  four  parts,  giving  one-fourth  each  to  a  half  brother  and  a 
half  sister,  one-fourth  to  the  children  of  a  deceased  half  brother 
and  one-fourth  to  a  full  sister,  they  being  his  nearest  of  kin. 
The  lower  court  refused  to  award  an  issue  devisavit  vel  non. 
Held,  no  error.   B«M*a  Appeal,  119. 

6.  Meaning  of  "issue" ^ Construction^ Mention^ Real 
fTSVsrty^IAfe  estaies^Fee-taU  estates^ Bute  in  ShsUey's 
C$s&--ContinQent  remainders — Act  of  April  f7,  1866,  P.  L. 
388     OmMUaio  w.  OarUale,  116. 

7.  Precept  to  Common  Pleas — Issue — Verdict — Questions  of 
taw — Jurisdiction,  0.  C. — Appeal. 

Where  on  the  trial  of  a  feigned  issue  to  determine  the  va- 
lidity of  a  will  the  jury  answered  the  questions  submitted  in 
favor  of  the  proponents,  and  the  evidence,  though  conflicting, 
wiM  sufficient  to  warrant  the  verdict,  a  judgment  tiiereon  will 
be  affirmed. 

On  appeal  from  a  judgment  of  the  Common  Pleas  on  a  ver- 
dict for  plaintiff,  rendered  at  the  trial  of  an  issue  awarded  to 
determine  certain  questions  of  faot  relating  to  the  execution 
of  a  wilt  the  question  whether  die  facts  as  found  showed  a 
proper  execution  under  the  Act  of  188S  is  one  of  law,  which 
was  for  the  Orphans'  Court,  not  for  the  Common  Pleas,  in  the 
first  instance,  to  decide,  and  irfiich  therefore  could  not  be 
passed  upon  in  the  Supreme  Court  until  the  findings  of  fact 
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had  been  oertified  to  the  Orphans'  Courts  and  the  qaestion  had 
been  decided  there.    O— — w—Itk  Tr«at  Oe.  ▼•  D^BmlUe, 

8.  T€$iameniMiiy  capacity — Undue  influenee^^ireumMimntial 
.  evidenee^^Ifuuficieni  evidence. 

On  i^peal  by  two  children  of  a  testator  from  the  decision  of 
the  register  of  wills  admitting  certain  testamentary  papers  to 
probate  as  the  will  of  the  decedent  where  testamentary  inca- 
pacity and  undue  influence  exercised  by  another  son,  who  was 
the  chief  beneficiary,  were  alleged,  no  evid^ice  of  testamentary 
incapacity  was  produced  and  the  evidence  of  undue  influence 
was  circumstantial  It  appeared  that  the  son  in  whose  faTor 
the  will  was  made  had  taken  the  part  oi  the  testator  in  un- 
successful proceedings  to  haye  him  declared  an  habitual  drunk- 
ard instituted  by  the  other  members  of  the  family,  so  that  a 
reason  existed  for  making  him  the  chief  beneficiary.  Two 
credible  and  disinterested  witnesses  who  attested  the  will,  tes- 
tified that  decedent  was  of  sound  mind  and  sober  wbea^  the 
papers  were  executed.  The  son  in  whose  &Tor  the  will  was 
made  denied  having  influenced  the  testator  in  making  the  will 
and  it  appeared  that  he  was  not  present  at  its  execution. 
Held,  that  the  Orphans'  Oourt  properly  dismissed  the  a^ieaL 
Wiitmev's  Bstate,  44i. 

WITNESSES. 

1.  Competeneu — Bvidenee^^Roade  and  eireete— -Change  of 
grade — Bareughe — Injury  io  leaeeheld^^Damagee — Amendment 
to  etatement — Agreement  of  couneel — Choee  in  actioor^Ae- 
eignment — Verdict — Remittihir.  Oe—  ▼•  MeKees  »— ka 
B«p«^84a 

2.  Evidence — Experte — Water  companiee — Eminent  dowtain 
— Bond  to  eecure  damagee.    BwkkarA  ▼•  Feama.  Water  Oew 


8.  Irrelevant  remarke — Withdrawal  of  juror— Practice^  (7. 
P.    Alasley  ▼•  FlttSn  CL,  G.  *  St.  I.,  my.  Oe^  487. 

4.  Judgments — Opening  judgments  —  Findings  of  faet^^ 
Appeals.   Wrickt  ▼•  Xdabart,  22L 

WOBDS  AND  PHRASES. 

.  1.  "Choice''— "Fane^'— ''Extra  fane^^  "Strictly  fasic^— 
Contracts— Parol  evidence  to  vary  wriHen  contracts— W^erds 
unth  special  trade  significance — Evidence  to  show  meaning — 
Sales — Contracts  of  sales-^Locus  of  contract.  Beylaaee  Oe. 
180. 
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WORDS  AND  PHRASES— <;onHnti«i. 

2.  ''Demand' — Negotiable  instrumenU — Promieeory  noiu — 
EndoreemetU  in  blank — Banks  and  hanking — Bona  fide  pur* 
chaser — Agencff — AgenVs  knowledge  of  equities.  P—iimlom 
Trmmt  €«.  ▼•  HUdmer,  258. 

8.  ''Issue'^-^Eeai  property— Life  estates— Fee-tail  estates — 
Rule  in  Shelley's  Case — Contingent  remainders — WiUs — Con- 
struction — Intention.    Carlisle  ▼•  Oarllsle*  116. 

4.  ^'Poling'*  cars — Safe  instrumentality — Contributory  neg- 
ligenee  —  Binding  instructions  —  Negligence  —  Railroads  — 
Brakeman.    OoHm  ▼•  Menemcaliela  By.  O*^  488. 

5.  "Residence'* — Domicile*' — Foreign  attachment — Amhassa' 
dor  to  foreign  country— Act  of  June  IS,  18S6,  P.  L.  568— Act 
of  March  SO,  1906,  P.  L.  76.    nmjmmmA  w.  J^mUkmrnm,  6^ 

6.  "Stop,  look  and  listen'* — Contributory  negligence — Case 
for  jury — Negligence — ContrilnUory  negligence — Railroads — 
Railroad  crossings.    Irwim  w.  9.  St  lu 'E.  M.  B.  Oe.^  7. 

7.  "Stop,  look  and  listen*' — Negligence — Contributory  negli- 
genee — Questions  for  jury  —  Charge  —  Evidence  —  Negative 
testimony.   MaM«  ▼•  F.  *  I«.  E.  B.  B.  Ce.,  1. 

8.  "Stop,  look  and  listen** — Negligence — Railroads  —  Con- 
Mhutory  negligence.    Ov«is  ▼•  Fmuuu  B.  B.  Ce.»  455. 

9.  ''Such"— Meaning  of  "issue"— Real  property— Life  es- 
tates— Fee-tail  estates — Rule  in  Shelley's  Case — Contingent 
remainders — Wills  —  Construction  —  Intention.  OmtUaim  ▼• 
OwlUU,  116. 
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